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SUVMARY OF ARGUVENT

The Respondent acknow edges the sentencing error ; but, argues that
the Record needs to he conpleted in order to properly resolve the

issues presented and to, confirmthe argunent presented by the

Petitioner.




ARGUMENT

The correct Procedure was used and this -Court shoul d a{warq t he
Petitiecner the opportunity to supplement the Record on reviéw'"i'ﬁ l'i ght
of Judicial Efficiency,

In reviewing a Decision by a lower court, this Court has the
~ Authority and Jurisdiction to require transnmittal of necessary
Docunentation, including but not limted to the original Sentencing
transcripts, according to the Florida Constitution, Article V. § 3 (b)
(3), and-Rule 9.030 (a)(2)(a)(Iv) of the Florida Rules of Appeilate

Procedure. ‘
The State's argument IS based 'solely upon the allegation that the
Petitioner did not follow the appropriate aven’ues to seel§ relief and
that the-Record, is not conplete to resolve such issues. ‘The procedures
used in the instant case are identical to those of Mody Vs. State, 699
S0.2d 1009 (Fla. 1997), which was through a 3.850 Motion.
Florida Rules of Crininal Procedure was adopted in 1963 by the
Florida supreme Court to provide a omibus collateral attack renedy in
crimnal cases, in lieu of the Habeas Corpus and Coram Nobis writs,
[ See state VS. Gomez, 3563 So.2d 624 (F1. 3rd DCA,.1978)]
' Wien a defendant's sentence was improperly enhanced in
contravention of the p:rovisicims of the Habitual Offender Act, a Mtion
pursuant to rule 3.850 is the appropriate method for seeking release.
[See Snmith Vs. State, 378 50.2d 313 (F1. 5th DCA, 1980)]

. A state prisoner. contending that his sentence was inproper has
renedy by way of 3.850 rather than by way of civil action. '[See Bailey
Vs. Askew, 486 F.2d 134 (CA 5, Fla. 1973)]
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fhis Court has exercisedit's Jurisdibtion, pur suant to\Afticle v,
§ 3 (b)(3) of the Florfda Constitution (1980) and Fla.R.App.P. 9.030
(a)(2)(A)(1Vv); and on Cctober 20, 1997, ordered the 5th District Court
, of Appeal to file the "Original' Record" on or before Décember‘19, 1997
in which the Cerk of the 5th District sent a Certificate regarding
tr%hsmittal of the Trial court record. |
Here the State's argument is refuted and the Petitioner solemly
requeststhat -this Court order or.allow Petitioner to file fO( t he
Sentencing Transcriptions and Docunent& as well, as the Judgment of
Sentence and Appellate Briefs; while-preserving- Judicial, Efficiency to
resolve the issues presented in this case. [Please see ,Fia.R;Apb.E.
9.200 (f)(?)h which states: "If'the‘Courffinds the record is
incomplete it shall direct a party to supply the omitted parts of the
record. No proceeding shall be determined because of anincomplete
record until an opportunity to supplement the record has been given".]
To further clarify the issué;\GUring the Sentencing hearing, the
trial court orally pronounced initially a five-year sentence s a
Violent Habitual Offender and stated: )
THE courT: "I am going to sentence the
Def endant as a Violent Habitua
Felony Offender. I'll sentence
him to Five years". (Trial,
Transcripts,. pg. 79, line 5-9)
At‘@hat time, the state msled the trial court with the follow ng
stateneht
THE STATE: ",..1 would not think you could
sentence himto less than ten
_if you are going to sentence
him as'a Violent Habitual".

(Trial Transcripts, pg. 79
2 line 15-18)
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Fol lowi ng Defense Counsel's objection, the court confirmed the

m sgui dance by stating:
THE; COURT: "....l cannot sentence him to
Five-years as a Violent

Habi tual Felony O fender under
my understanding of the law"

At that tine the trial court withdrew the Five-year sentence and
sentenced the Defendant to 10 years as a Violent Habitual Felony’
Of fender.  However, no mninmm mandatory portion of the Habitual

Statute was ever orally inposed; the subsequent Judgment of Sentence

reflected a |o-year Mninum Mandatory.

CONCLUSION

Based upon.the foregoing Argunent and Authority, the Petitioner

respectfully, requests this Honorable Court to allow Supplenentation 'of

the Record on Review and nake a Conclusion based upon a Conplete

Record, in accord with Rule 9.200 (f)(2) of the Florida Rules of

‘ ectful'lw,
= " 7, _

Appellate Procedure.
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