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STATEMENT OF THE CASE AND FACTS

Respondent, Joseph Raydo, was charged with robbery and tried
by a jury. After the State rested its case, defense counsel
informed the trial court that Raydo was to be the first defense
wi t ness. The prosecutor then asked for a ruling on whether Raydo
could be inpeached with evidence of his nolo contendere pleas to
a felony and a m sdeneanor in an unrelated case on which he had
not yet been sentenced. The trial court ruled that the prior no
contest pleas were proper inpeachnent evidence. It framed the
question to be asked as follows, "Haven't you entered a plea and
are you awaiting sentencing on a felony, and if so, how many?"
On redirect, defense counsel would be allowed to establish that
Raydo had not yet been convicted, and there was a possibility
that adjudication of guilt would actually be wthheld.

Subsequent to the trial court's ruling, defense counsel announced
that the defense would present no witnesses. A jury found Raydo
guilty as charged. The trial court wthheld adjudication of
guilt and placed Raydo on supervised release (comunity control,
whi ch included six nmonths in the county jail, to be followed by
probation). (Slip Opinion, 1-2)

On appeal to the First District, Raydo argued that the trial
court's in limne ruling admtting inpeachnent evidence was

erroneous. The State responded, in relevant part, that Raydo’s

"All facts are taken from the slip opinion filed by the
First District in this case, a copy of which is included in the
appendix to this brief. Footnotes 2 and 3 in this brief are
identical to footnotes 1 and 2 in the slip opinion.
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failure to testify precluded review of this issue. The First
District disagreed with the State, specifically stating:

Before addressing the nerits of appellant's inpeachnent
argument, we nust first deal with whether this issue
was preserved for appellate review  \Wile concedi?g
that under the law as it obtains in this District,“an
accused is not required to testify in order to
challenge a ruling on the admssibility of inpeachment
evidence, the State nonethel ess argues that the federal
cases upon which Hall relied have been overruled by
Luce v. United States 469 U S. 38 (1984), which case
held to the contrary." W do not find Luce to be
persuasive authority for such proposition because we
read Hall as being pren}sed primarily on State
constitutional grounds.® (Slip Opinion, 2-3)

The First District then proceeded to address the nerits of the
I ssue. It concluded that the trial court's ruling was "clearly

erroneous,"” and that the error was harnful. (Slip Opinion, 3-5).%

ZnHall v. Qaklay, ,409 So0.2d 93, 95 (Fla. 1st DCA). review
deni ed 419 So.2d 1200 (Fla. 1982) ("lnasmuch as the right to
testify on one's behalf is a fundanental right, (see Moore wv.
State [276 So.2d 504 (Fla. 4th DCA 1973)]), we conclude against
requiring that a defendant nust testify in order to preserve his
or her argument for appellate review "), disapproved on other
grounds, State v. Page, 449 So. 2d 813 (Fla. 1984).” (Slip
Qpinion, 3, n 1)

"Article 1 section 16 of the Florida Constitution
guarantees one accused of a crime the right to be heard in

person, by counsel, or both. Hall, 409 So.2d at 95." (Slip
Qpinion, 3, n 2)

“The jurisdictional brief is directed solely to the
procedural issue.
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SUMVARY OF ARGUMENT

This Honorable Court has discretionary jurisdiction over the
instant case on two independent grounds--express and direct
conflict and construction of a provision of the state
constitution.

Gound 1. The First District's decision in the case at bar
directly and expressly conflicts with the decisions from the
Third and Fifth Districts. The issue in all three cases was the
same--nmust a witness testify at trial to preserve for appeal a
trial court's in limne ruling admtting inpeachment evidence?
The First District answered the question in the negative, whereas
both the Third and Fifth Districts answered it in the
affirmative. In all three cases, the wtness against whom
| npeachnent evidence was ruled adm ssible did not testify. Here

and in Parker, infra, the nontestifying witness was the

defendant, and in WIson, infra, the nontestifying wtnesses were

defense character w tnesses. In the case at bar, the inpeachnent
evidence was a nolo contendere plea w thout court adjudication;
in _Parker, it was a jury verdict of guilt wthout court
adjudication; and in Wlson, it was the defendant's act of
stabbing his wife to death twenty-five years earlier. The First
District granted the defendant a new frial, but the convictions
in Parker and WIlson were affirned.

Gound [lI. The First District in this case has held that the

state constitutional provision which guarantees an accused the

right to testify also guarantees a nontestifying defendant the
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right to appeal the trial court's in limne ruling admtting
| npeachment evi dence.

Based on these two grounds, the State respectfully urges this
Honorable Court to exercise its jurisdiction and hear this case.
The issue presented is one of great public inportance. It has
gained the attention of the United States Suprene Court and
subsequently the attention of the highest courts of at |east
fifteen states: Al aska, Arizona, Arkansas, California,
Connecticut, Illinois, Maryland, Mchigan, New Hanpshire, South
Carolina, South Dakota, Utah, Washington, Wst Virginia, and

Wom ng.




ARGUMENT

L2k

TH'S COURT HAS DI SCRETI ONARY JURI SDICTION TO
REVI EW THE | NSTANT CASE ON TWO GROUNDS:

(1) THE DECI SION OF THE FIRST DI STRICT COURT OF
APPEAL IN THI'S CASE EXPRESSLY AND DI RECTLY CONFLICTS
WTH THE DECISIONS OF THE THIRD AND FIFTH DI STRI CT
COURTS OF APPEAL ON THE SAME QUESTION OF LAW-MJST A
W TNESS WHO IS SUBJECT TO | MPEACHMVENT TESTIFY TO
PRESERVE FOR REVIEW THE TRIAL COURT'S IN LIMNE

RULI NG ADM TTING THE | MPEACHMVENT EVI DENCE?

(2) THE DECI SION OF THE FIRST DI STRICT COURT OF
APPEAL IN THIS CASE EXPRESSLY CONSTRUED ARTICLE 1,
SECTION 16 OF THE FLORI DA CONSTITUTION TO PERMT A
NONTESTI FYI NG CRIM NAL DEFENDANT TO RAISE ON APPEAL
THE TRIAL COURT'S IN LIMNE RULING ADM TTI NG

| MPEACHVENT  EVI DENCE.

Discretionary jurisdiction is vested in this Court on two

separate grounds. "The suprene court . . . [m]ay review any
decision of a district court of appeal that . . . expressly
construes a provision of the state ... constitution, . . . or that

expressly and directly conflicts with a decision of another

district court of appeal . . . on the same question of law." Art.
V, § 3(b)(3), Fla. Const. See geperally, State v. Cappetta,6 216

So.2d 749, 750 (Fla. 1968); Citv of Mam v, Florida Titerarv

Distributing Corw., 486 So. 2d 569, 573 (Fla. 1986).

Gound I. The First District in the case at bar held that the
W t ness agai nst whom inpeachnment evidence is to be offered is not
required to testify at trial to preserve for appeal the trial
court's in limne ruling admtting the inpeachnment evidence.

Ravdo v. State, Slip Opinion at 2-3 (“[W]e nust first deal wth

whether this issue was preserved for appellate review \hile
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conceding that under the law as it obtains in this District, an
accused is not required to testify in order to challenge a ruling
on the admissibility of inpeachnent evidence, the State

nonet hel ess argues that the federal cases upon which Hall [v.
Oakl eyl relied have been overruled [by the United States Suprene
court] . . . . **x [Wle can see no conpelling reason to reconsider

our holding in Hall [v, Qakleyl, and we decline the State's

invitation to do so"). The witness in the case at bar was the
defendant, and the type of inpeachnent evidence at issue was a
nolo contendere plea w thout court adjudication. Al t hough the
defendant did not testify, the First D strict, nevertheless,
reviewed the trial court's ruling that, in the event he did
testify, he could be inpeached with his prior nolo contendere
pl ea. Raydo was granted a new trial.

The Third and Fifth District Courts of Appeal have held just
the opposite: Parker v, Stat-e, 563 So. 2d 1130, 1131-1132 (Fla.

5th DCA 1990) ("The state . . . contends that this issue was not
preserved for appeal because the defendant did not take the
stand.... *** [wWwle find that the inpeachnent issue has not been
preserved for appellate review ... *** Accordingly, we affirm the

convi ction below and acknow edge conflict with Hall fv. QCaklev]);

State v. WIlson, 509 So. 2d 1281, 1282 (Fla. 3rd DCA 1987) ("The

trial court ruled that if the character wtnesses testified
concerning appellant's reputation for peacefulness, the State
could cross-exam ne them about specific instances of appellant's

prior violent conduct. On that ruling a decision was made by the
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def endant not to present character evidence. The State
[contends that] . . . the appellant cannot conplain because, having
made a tactical election not to present character w tnesses, he
has waived the right to conplain. *** W, accordingly, need not
reach the merits of the point. As presented by the record the in
limne ruling is unreviewable").

In _Parker. the nontestifying w tness was the defendant, and

the type of inpeachnment evidence at issue was a jury verdict of

guilt wthout court adjudication. In _WIson, the nontestifying
W tnesses were defense character wtnesses, and the type of

I npeachnment evidence at issue was a specific act of violence of
t he defendant.

G ound 11. The First District in this case has held that the

state constitutional provision which guarantees an accused the
right to testify also guarantees a nontestifying defendant the
right to appeal the trial court's in limne ruling admtting

i npeachnent evi dence, More precisely, in Hall v. State, 409
So.2d 93, 95 (Fla. 1st DCA), review denied. 419 So. 2d 1200 (Fla.

1982), the First District held that "an accused is not required
to testify in order to challenge a ruling on the admssibility of
I npeachnment evidence." (Slip Opinion, 3) The First District in
the case at bar e;<pl ained that its Hall decision was "prem sed
primarily on State constitutional grounds.” (Slip Opinion, 3) It
then identified which provision was relied on: "Article 1

section 16 of the Florida Constitution guarantees one accused of

a crime the right to be heard in person, by counsel, or both."




(Slip Opinion,
(Slip Opinion,

3,
3)

n 2.

Hal |,

was reaffirmed in the instant

case.




CONCLUSI ON-

Based on the foregoing argunent, the State respectfully

requests this Honorable Court

case.

accept jurisdiction of the instant
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