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SUMVARY OF ARGUMENT

The proposed initiative to amend Article IV, section 9,
Florida Constitution, does not conply with the ballot summary
requirenents of section 101.161, Florida Statutes, and fails the
single subject test of Article XI, section 3, Florida
Constitution.

The ballot title and sumary fail to conmply with section
101. 161, Florida Statutes, and should be stricken from the ball ot
because they mslead voters into believing that the scope of the
amendment is limted to "conservation," when the anendnent
| anguage is clear that the Commission wll have broad regulatory
power over all aspects of aquatic and wild animal life. The
ballot title and summary also violate section 101.161 because
they fail to notify the public of the nyriad of laws and rules
that will be affected, if not rendered conpletely void, by the
amendnent .

The proposed anmendment also violates the single-subject rule
under article X, section 3, Florida Constitution, because it
affects the legislative and executive branches of government and

performs the functions of these branches of governnent.

THE BALLOT TITLE AND SUMVARY DO NOT COWLY W TH
SECTI ON 101.161, FLORI DA STATUTES

Section 101.161, Florida Statutes, "requires that the ball ot
title and sunmary for a proposed constitutional anendnent state
in clear and unanbi guous |anguage the chief purpose of the

nmeasure. " Advisorv Op. to Att. Gen. - Save Qur Eversl ades, 636




So. 2d 1336, 1341 (Fla. 1994). This Court has repeatedly held
that the purpose of section 101.161, Florida Statutes, is "to
assure that the electorate is advised of the true nmeaning, and

ram fications, of an amendment." Advisory Op. to Att. Gen. -

Restricts Laws Related to Discrimnation, 632 So. 2d 1018, 1020

(Fla. 1994), quoting Askew v. Firestone, 421 So. 2d 151, 156

(Fla. 1982).

The ballot title and summary for the proposed anmendment to
Article 1V, section 9, Florida Constitution, do not advise the
el ectorate of the true nmeaning or ramfications of the proposal
because, together, they are msleading and fail to put voters on
notice of the proposal's ramfications.

A The title and summary are m sleading.

The ballot title reads "righ and WIldlife Conservation
Commi ssion: Unifies Marine Fisheries and Ganme and Fresh Water
Fish Commissions." The substantive portion of the ballot summary
states that it "authorizes the Commission to exercise executive

and regulatory powers of the state pertainins to conservation of

freshwater and marine aquatic life and wild animal life , . v
Unlike the ballot title and summary, however, the full text of
the anendnent states that the Conm ssion "ghall exercise the

regul atory and executive powers of the state with respect to wld

animal life, freshwater aquatic life and marine aquatic life
a
The ballot title and summary purport to inform the
el ectorate that the newy-formed "Conservation Conm ssion" wll

only have authority to regulate the conservation of aquatic and




wild animal life, when the anendment actually gives the
Commi ssion authority to regulate anvthing having to do with wld
animal life or aquatic life. The ballot title and sunmary will
mslead the voter into believing that the Conm ssion's scope of
authority is narrow - related only to conservation - when, in
fact, the Conmi ssion's authority under the amendment is very
broad.

The msleading ballot title and summary should be stricken
fromthe ballot. gee Advisorv oOp. to Att. Gen. - Save Qur

Eversl ades, 636 So. 2d 1336, 1341 (Fla. 1994) (striking ball ot

summary due to msleading |anguage). See also Askew v.

Firestone, 421 So. 2d 151, 154-55 (Fla. 1982) (voter nust have
notice of the issue contained in the amendnent so as to not be
msled as to the anendment's purpose, and in order to cast an
intelligent and inforned ballot) |,

The title is further msleading because it enconpasses only
"Figsh and wildlife," whereas the anendnent itself clearly gives
the Conmission authority to regulate all aquatic life in Florida,
not just vwfigh.n"

B. The summary fails to inform voters of the anendnent's
sweep and effect.

A proposed constitutional anendnent must inform voters of
the "sweep of [the] proposal from a fair notification in the
proposition itself that it is neither less nor nore extensive
than it appears to be." The Conservation Conm ssion proposal is,

i ndeed, nore extensive than its ballot sunmary nakes it appear.

As previously discussed, the amendnent is not limted only to




conservation, or "fish and wildlife,”™ but creates a new
Commission with full regulatory power over all aquatic and wld
animal life in this state.

This proposal does not sinply "unite" the Marine Fisheries
Conmi ssion (MFC) with the Ganme and Fresh Water Fish Conm ssion
(GFWFC). It creates an entirely new Conm ssion which will not
only have the power of the MFC and the GFWFC, but wll also have
the power once belonging to the Departnment of Environnental
Protection, the Departnment of Agriculture, the Marine Patrol, and
the Governor and Cabinet. According to the anmendment's | anguage,

it will create a Commission wWith "regulatory and executive power

of the state with respect to wld animal life, freshwater aquatic
l[ife and marine aquatic life."

The summary is anbi guous. The amendnent states that the
Commission wll regulate "freshwater aquatic life and marine
aquatic 1life," but fails to provide a definition of "aguatic
life."™ Presumably, the terns nmean any and all life within any
type of water-based environment. This is unclear, however,
considering that the ballot title refers only to fish and
fisheries. Does "aquatic 1life" include only those organisns
which live in the water, or does it include organisnms whose life
depends on water, but who do not necessarily "live" in the water?
Does the term enconpass regulation of aquatic plants? Does it
I nclude regulation of endangered species, both aquatic and land-
based?

Assum ng that the amendment will affect all types of water,

and all types of life fornms living in or around "agquatic"




environments, the amendnent grossly fails to inform the
electorate of the nmany existing state agencies and regulatory
bodies that will be divested of regulatory power over organisns
which these agencies currently regulate. For exanple, "aquatic
life" would appear to enconpass plants living in or around water,
which is currently under the jurisdiction of the Departnent of
Environnental Protection, chapter 369, Florida Statutes, and the
Departnent of Agriculture, chapter 581, Florida Statutes.

Nei ther the MFC nor the GFWFC have, nor have they ever had,
authority to regulate aquatic plant life, but it is only these
two comm ssions which the ballot title and summary declare wl|
be conbined and their respective authority m"united." WII the
el ectorate know through the ballot title and sumary that the
Departnent of Agriculture will also be affected by this anmendnent
and that its authority over aquatic plant life wll be divested?
Clearly, it wll not.

Further, the amendnent places all enforcement powers over
aquatic and wild animal life in the hands of the Conm ssion, but
other entities are currently charged with enforcement of |aws and
rules pertaining to aquatic life. See e.q.§ 370.021(5), Fla.
Stat. (1996) (conferring powers on |aw enforcenent officers for
enforcement of laws and regulations under jurisdiction of
Departnent of Environnental Protection, including the Florida
Marine Patrol); § 369.25(5) (establishing enforcement powers over
aquatic plant control and conservation in the various |aw

enforcenent officers of the state who have power to make




arrests] ; § 372.071, Fla. Stat. (establishing enforcenent powers
for protection of endangered plant and animal species).

The ballot title and sunmary give no notice to the
el ectorate of the vast changes to take place in the current
structure of government regarding all aspects of regulation
related to aquatic or wild animal Ilife. Voters must have notice

that the agencies and regulatory bodies which currently control

various aspects of aquatic and wild animal life will be divested
of their specific powers and that the new Conmmission will be the
sole regulatory body over aquatic and wild animal life in this
state.

The amendnent purports to confer power on the new
conmission to regulate life in all types of water, whether
private or public, natural or man-made, saltwater, brackish or
fresh. However, the Legislature, in formng the MFC and

conferring powers upon it, specifically reserved to itself the

right to regulate fishing gear in residential, manmade saltwater
canal s. § 370.027(1), Fla. Stat. (1995). Again, the ballot
title and summary do not provide the electorate with any hint
that reserved legislative powers will be stripped if this
amendnment is adopted. Voters have a right to know how their vote

affects other provisions of law in order to determ ne whether or

not the effect is one with which the voter agrees. See Advisory
or.t0 Att. Gen. - Save Qur Everslades, 636 So. 2d at 1341
Anot her exanple of reserved legislative power that wll be

stripped by the adoption of the anendnent, and of which the

el ectorate will not have notice, is the power to regulate




endangered species. Again, in conferring power on the MC, the
Legi slature gave rulemaking authority to the MC in specific
areas, but reserved rulemaking on endangered species to the
Departnment of Environmental Protection.

Q her than anbiguity regarding the extent of the
Conservation Comm ssion's power, and the failure to advise the
electorate that the amendment will divest the executive and
| egi sl ative branches of retained power, the ballot title and
sunmary also fail to inform the electorate that current
protections from abuse built into the regulatory schene of the
MFC will be destroyed. These protections were specifically
created by the Legislature and provide:

1. that all rules relating to marine |life adopted by the

Departnent of Environnental Protection, or the MC, had
to be approved by the Governor and Cabinet (8§
370.027(1) and (3) (a), Fla. Stat. (1995));

2. that all rules of the MFC related to saltwater fisheries
had to be consistent with a set of eight standards
which governed rulemaking in the area of marine
fisheries (s 370.025(2), Fla. Stat. (1995) (see also
Appendi x rar) .

3. that the MFC nust be conposed of nembers who have lived
in Florida for at least 5 years (§ 370.026(1), Fla.
Stat.);

4. that, in appointing MFC menbers, the Governor had to
consider affected interests when making appointnents
(1d.) ; and

5. that no single interest group could domnate the
menbership of the MFC (1d.).

The need for these protections were inportant enough that
the Legislature studied them and enacted them but the electorate

w Il have no know edge of these protections through the ball ot

title and summary, and will not be able to intelligently




determ ne whether the proposed anendment should be adopted in
[ight of the vast changes it wll make to current regulatory
schemes. As this Court has consistently held, the ballot title
and summary nust give the electorate "fair notice" of the neaning
and effect of the proposal so that each voter nmay intelligently

cast his or her ballot. Advisorv Op. to Att. Gen. = Restricts

Laws Related to Discrimnation, 632 So. 2d 1018, 1021 (Fla.

1994) ; Smith v. American Airlines, Inc
(Fla. 1992).

., 606 So. 2d 618, 620

THE PROPOSED AMENDMENT VI OLATES THE SINGLE SUBJECT RULE OF
ARTICLE X, SECTION 3, FLORI DA CONSTI TUTI ON

Article X, section 3, Florida Constitution, provides that:
The power to propose the revision or anendnment of any
portion or portions of this constitution by initiative

is reserved to the people, provided that any such

revision or anendnent shall enbrace but one subject and
matter directly connected therewth.

The single-subject requirement is a "rule of restraint” to allow
singul ar changes through initiative in the functions of

gover nnment . Advisory Op. to Att. Gen. - Save Qur Everqglades, 636

so. 2d 1336, 1339 (Fla. 1994). No single proposal for anmendnment
of the constitution may substantially alter or perform the
functions of nultiple branches of state governnent. Id. at 1340.
As this Court has decreed, "where such an initiative perforns the
functions of different branches of government, it clearly fails

the functional test for the single-subject limtation the people




have incorporated into article X, section 3, Florida
Constitution." 1d.

In the Save Qur Evergl ades decision, this Court struck the

anendment from the ballot, in part, due to the amendnent's
failure to contain itself to a single subject. The anendnent
failed the single-subject requirenment because it performed the
functions of nultiple branches of government, such as
i mpl ementing a public policy decision, which is a legislative
function; creating a board with conplete autonomy in deciding how
revenues will be spent; giving the board conplete authority to
"administer" the trust fund, determne which pollutants were
of fensive, and operate treatnment systens, all of which inpinged
on the authority granted to various executive agencies. Id.

The Conservation Conmi ssion proposal is equally violative of
the single-subject requirenent for its performance of the
functions of nultiple branches of governnent. The Commission
woul d have authority to inplenment public policy decisions
regarding any wild animal or aquatic life, including plants. It
will perform various functions of the executive branche. For
example, the Commission would perform a function of the
Department of Agriculture, an executive agency, by conpletely
taking over regulation of aquatic plant life.

The Commission will be conpletely self-contained, having
authority over "managenent, research, enforcenent and public
information functions," "with respect to wild animal life,

freshwater aquatic life and marine aquatic life." This includes

enforcement related to regulation, management and conservation of




marine life, which functions are currently dispersed anong

various agencies. See infra, at 4 & 5 See also Advisorv Op. to

Att. Cen. Save Qur Everslades, 636 So. 2d 1336, 1340 (Fla.

1994) (single subject rule violated where various agencies of the
state have jurisdiction in areas which wll be inpinged under
proposed constitutional amendnent).

This Court has held that the Legislature is required under

article 11, section 7, Florida Constitution, to regulate land use
to protect Florida's natural resources'. Advisory Op. to Att.
Gen. - People's Property Rights Anmendnents, 22 Fla. Law Wekly

S271 (May 15, 1997). The same dictate would logically apply to
the Legislature in regulating aquatic resources. In People's

Property Rights, the Court struck the proposed anendment from the

ballot for violation of the single-subject requirenent, in part,
because the amendnent would have affected the Legislature' s duty
under the constitution to protect natural resources. Id. at 272,

Like the faulty amendnment in Save Qur Eversl ades, the

I nstant amendnent creates "a virtual fourth branch of governmnent
with authority to exercise the powers of the other three

[branches] . . ." regarding any issue related to all aquatic and
wld animal [life. 636 So. 2d at 1340. The instant amendnent's
multifarious effect on state governnent operations violates the

singl e-subject requirenent. See e.g. Advisory op.to Att. Gen. -

People's Property Rishts Anendnents, 22 Fla. Law Wekly 271 ( My

15, 1997) (amendment proposing to allow nore than single subject

In proposed property rights anmendments failed single subject

10




requirenent because it affected nmultiple levels of state

governnent) .

CONCLUSI ON

The proposed ballot title and summary violate section
101.161, Florida Statutes, and the anendnent violates the single-
subject requirenent of article X, section 3, Florida
Consti tution. The proposed anendnent to article 1V, section 9

should be stricken from the ballot.
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