IN THE
SUPREME COURT OF FLORI DA

CASE NO. 91, 236
of Appeal Case No. 96-02317 (Fourth District)

Circuit Case No. 92-21079(04) (17th Circuit)

DONALD A. TOBKIN, MD., ESQ,
Petitioner,

VS.

KIMBERLY L. JARBOE, DEBORAH JARBCE,
LI NDA JARBOE, and ESTATE OF RYAN JARBCE,
Respondent s.

Respondents' Brief on Jurisdiction

On Appeal from the District Court
of Appeal of Florida, Fourth District

Thomas R Julin

Edward M Mullins

Marc J. Heinowi tz

Fla. Bar No. 325376, 863920
& 075574

Steel Hector & Davis LLP

200 South Biscayne Bl vd.

Suite 4000

Mam, Florida 33131-2398

(305) 577-7000

Attorneys for Kinmberly L. Jarboe,

Linda Jarboe, Deborah S.
and Estate of Ryan Jarboe

STEEL HECTOR & DAVIS 11p

Jar boe




Case No. 91, 236

CERTIFICATE OF INTERESTED PARTIES
KIMBERLY L. JARBCE ak/ia KIMBERLY CHI LDRESS, defendant/respondent

DEBORAH S. JARBCE, defendant/respondent

LI NDA JARBCE, defendant/respondent

ESTATE OF RYAN JARBOE, def endant/respondent

THOVAS R JULIN, counsel for defendants/respondents
MARC J. HEIMOWTZ, counsel for defendants/respondents
EDWARD M. MULLINS, counsel for defendants/respondents
GLENN M MEDNI CK, counsel for defendants/respondents
DONALD A. TOBKIN, plaintiff/petitioner

RICHARD A. BARNETT, counsel for plaintiff/petitioner

PATRICIA W COCALIS, J., Circuit Court Judge for the Seventeenth
Judicial Grcuit, in and for Broward County, Florida

STEEL I'l ECTOR & DAVIS LLP




IABLE OF CONTENTS

CERTI FI CATE OF | NTERESTED PARTIES , , , ,
TABLE OF CONTENTS . . ,

TABLE OF AUTHORITIES . . . ..

SUMVARY OF ARGUMENT . ., .

ARGUMENT . ., . . . . . . . .

I AN EXPRESS AND DI RECT CONFLI CT CANNOT
ARI SE FROM A RULE- MAKI NG PROCEEDI NG .

[, "ALL WRITS" JURI SDI CTI ON CANNCT BE
| N\VOKED TO REVIEW A DECI SI ON OVER
VWH CH TH S COURT CANNOT OTHERW SE
ACQU RE JURISDICTION . . , . . . .

CONCLUSION . . . . . . . . . . . . . . ..

STEEL HECTOR & DAVIS tip

Case No. 91, 236

Rage
i
ii

iii

10




CASE NO. 91, 236
TABLE OF AUTHQRITIES

CASES
Allstate Jnsurance Cn v. Langgton,

655 So. 2d 91 (Fla. 1995) O
Boler V. State,

678 So. 24 319 (Fla. 1996) . . . . . . . . . . . . . . . 3
Bovd v. Becker_,

627 So. 24 481 (Fla. 1993) .. . . . . . . . . . . . . . &
G onaoli v, Florida,

337 so. 2d 780 (Fla. 1976) . . , . . . . . . . . . . . . 1
Collins v. Horton,

111 so. 2d 746 (Fla. 1st DCA 1959) |

200 so. 2d 865 (Fla. 1968) . ... . . o o v v o o8
Feldman v. Glucrefk,

522 So. 2d 798 (Fla. 1988) . . . . . . . . . . . .. . . 5
Florida Power & Light V. Bell

113 so. 2d 697 (Fla. 1959 . .. . . . . . . . . . . . 2
Florida Senate v, Grabam,

412 So. 2d 360 (Fla. 1982) . . . . . . . . . . . . . . . 8

G bson v. Ml oney,,
231 So. 2d 823 (Fla. 1970) ., . . . . . . . . . . . . . 3

la_State Bar Ass’
of New Fla. Rules of (ivi] Procedure,

199 so. 57 (Fla. 1944) . . . . .. . . . . . . . . . . . 5
In Re Jacksonville Bar Ass'n,

169 so. 674 (Fla. 1936) . . .. . . . . . . . . . . . . 5

575 So0. 2d 194 (1991) . . . o~ o

Jenkins v. State,
385 So. 2d 1356 (Fla. 1980) .

STEFL HECTOR & DAVIS 11




CASE NO. 91, 236

139 So. 2d 885 (Fla. 1962) . . . . . . . . . . ... 2
McKenzie v. Ravnmond,

519 so. 2d 711 (Fla. 2d DCA 1988) s

299 50, 2d 841 (Fla. 1969) . . .. . . . . ... . . s
Mueller v. The Fla. RBe .,

390 So. 2d 449 (Fla. 4th DCA 1980) . . . . . . . . . . . 5

Northwest Fla. Hone Health Aaencv v. Merrill,
469 So. 2d 893 (1st DCA), Igy,_dgnlgg

479 So. 2d 118 (Fla. 1985) . , . .. . . . . . . . . 5
Pickman v. State,

164 So. 2d 805 (Fla. 1964) . . . . . .. . . . . .. . . 3
Reaves v. State,

485 So. 2d 829 (Fla. 1986) . , . .. . . . . . . . 4 .. 3
Sanchez v. Wimpey,

409 So. 2d 20 (Fla. 1982) e 2
State ex rel (Ci1les v.Pulilc Emplovees Rel ationg Comm’'n,

630 So. 2d 1093 (Fla. 1994) ey e .o 9

293 So. 2& 391 (Fla. 2d DCA 1974) e e e e e 4
Stone v. Rosen,

348 So. 2d 387 (Fla. 3d DCA 1977) - S -

The Florida Bar Re Anendnents to
Rules Requlatino_The Florida Bar

558 So. 2d 1008 (Fla. 1990)' . . . . .. . . . . . . . 2,6
695 So. 2d 1257 (Fla. 4th DCA 1997) . . ., ... , . . 5
476 So. 2d 669 (Fla. 1985) . .. . . . . . . . . . . . .1
CONSTI TUTL ONAL PROVI SI ONS
Art. 1Il, §3,Fla.Const. . . . . . . . . . .. .., , , . . . 5b
Y

STEEL HECTOR & DAVIS 11P




Art. 1Il, § 16, Fla. Const.
Art. 1V, § 1, Fla. Const.

Art. V, § 2, Fla. Const.

Art. V, § 3, Fla. Const.

Art. V, § 3(b) (3), Fla. Const.
Art. V, § 3(b) (7), Fla. Const.
Art. V, § 15, Fla. Const.

STATUTES & RULES

Florida Rule of Procedure 9.030(a) (3)

OTHER AUTHORITIES
G Kogan & R Waters, The Overation and

urisdiction of the Florida Supreme Court.,

18 Nova L. Rev. 1151 (1994)

\Y,

STEEL HECTOR& DAVIS LLP

CASE NO. 91,236
9
4
4-5




Case No. 91, 236

SUMMARY OF ARGUMENT

Point I  The respondents filed conplaints with the Florida
Bar accusing the petitioner, attorney Donald Tobkin, of substantial
mal feasance in his representation of them  Tobkin sued them for
l'ibel. The Fourth District affirmed dismssal of the claim
hol ding Bar complaints are absolutely privileged. Tobki n now
argues that that decision conflicts with this Court's order opening
Bar conplaints to the public. This <contention is patently
i ncorrect. Orders anending Bar rule sinply are not "decisions"
regarding common-law substantive rights and therefore cannot create
a conflict of ‘decisions.” In addition, the Court's order anending
the confidentiality rule observed only that the change could alter
a court's privilege ruling, not that it must.

Point 11. The Court cannot invoke its all  wits"
jurisdiction to review this case because this Court neither has
jurisdiction over the Fourth District's decision now nor could it
ever exercise jurisdiction over that decision in the future. The
"all writs" jurisdiction is not an independent basis for exercising
jurisdiction, but rather exists solely to protect the Court's
ability to exercise the jurisdiction otherwi se granted to the
Court. The Fourth District's holding that Bar conplaints renain
privileged does nothing to interfere with this Court's exclusive
jurisdiction to admt and discipline |awers.
ARGUMENT
l.

AN EXPRESS AND DI RECT CONFLICT
T ARISE A -

The petitioner asks this Court to create an unprecedented and

a legally indefensible extension of this Court's article V, section
3(b) (3) jurisdiction. He claims that the district court's decision
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below ‘conflicts" wth this Court's order in The Florida Bar Re
The Florida Bar, 558 So, 2d 1008

(Fla. 1990), an order rendered by this Court in its adnministrative

capacity over the Florida Bar in a non-adversarial proceeding,
This Court should decline to broaden ‘conflict" jurisdiction in

this manner.! This Court's order in The Florida Bar is not a

"decision” wth which the district court decision could conflict
for purposes of article V, section 3(b)(3). It is sinply an order,
pursuant to article V, section 15, approving certain revisions to
the Rules Regulating the Florida Bar.

Article V, section 3(b) (3) is not intended to give petitioner
a "second appeal" because district courts are not "intermediate
courts.” Instead, this Court "functions as a supervisory body"
"Wth review by the district courts in nmost cases being final and
absol ute." Sanchez v. wimpev, 409 So. 2d 20, 21 (Fla. 1982)
(citation omtted, enphasis added).

A narrow exception to this general rule is found in article V,
section 3(b)(3) which vests jurisdiction in this Court to review a
decision of a district court of appeal that "expressly and directly
conflicts with a decision of another district court of appeal or of
the supreme court on the same question of law." The purpose of the
provision ‘is to stabilize the law by a review of decisions which

form patentably irreconcible precedents." Florida Power & Lioght_ v.

1. Petitioner fails even to acknowedge this issue.
Instead, he assunes this Court will treat its order in Elorida Bar
as a ‘decision" for purposes of article V, section 3(b) (3) and then
spends nost of his brief arguing the nerits of the case. But ,
“[tlhe test of [this Court's conflict] jurisdiction . . . is not
, . « the correctness of the Court of Appeal decision." Kvle v,
Rvle, 139 So. 2d 885, 887 (Fla. 1962). Instead, this Court nust

focus entirely on whether a constitutional "conflict" truly exists.

2
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Bell, 113 So. 2d 697, 699 (Fla. 1959).

Consistent with the narrow purpose of the rule, this Court
reads narrowy the word "decision" in article V, section 3(b)(3).
A ‘decision” is not |anguage or expressions found in a dissenting
or concurring opinion or in the record, Reaves v. State, 485 So. 2d
829, 830 (Fla. 1986)%; nor is it a ruling from the district court
when the mandate is wthheld because the en banc district court was
split on the issue, Boler v State 678 So. 2d 319, 320 n.2 (Fla.
1996), nor is it ‘conflict of opinions or reasons that supplies
jurisdiction for review by certiorari." @Gibgon V. Malonev, 231 So.
2d 823, 824 (Fla. 1970) (enphasis in original);_see also Jenkins
State, 385 So. 2d 1356, 1359 (Fla. 1980) (per curiam affirmance),
a statute, Pickman v. State, 164 So. 2d 805, 806 (Fla. 1964)
(statute).

Only article V, section 3 of the Florida Constitution creates
this Court's jurisdiction to render decisions in cases. Wen this
Court renders orders not flowing from its appellate jurisdiction
pursuant to article V, section 3, but from other sections of the
Constitution, it does not render a "decision" that can be in

express and direct conflict with a ‘decision"” of a district court.
This principle is illustrated by cases such as Allstate

Insurance C0. v. Langston, 655 So. 2d 91, 93 n.1 (Fla. 1995), which

held ~[tihis Court does not have jurisdiction based on alleged

2. This Court's ruling in Reaveg, 485 So. 2d at 830, that
this Court nust examne the "four corners" of the district court's
decision to be reviewed, not the record, requires the Court to
strike or disregard the first two full paragraphs on page six of
petitioner's brief. They concern Florida Bar publications not
discussed in the lower court decision.

3
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conflict with a rule of civil procedure.”® Rules of procedure are
enacted by this Court through article V, section 2, not pursuant to
its jurisdiction to decide cases pursuant to article v, section 3,

This Court's many decisions adopting jury instructions also
are illustrative of the principal that conflicts nmay arise solely
with decisions of this Court rendered pursuant to article v,
section 3. When this Court renders proposed jury instructions,
pursuant to article 5 section 2 of the Florida Constitution, it
"'is not an adjudication on the merits of the form substance, or

correctness of the instructions." |n re Standard Jurv Instructions
(Cvil Cases 89-1), 575 So. 2d 194 (1991) (citation omtted). The

standard instructions sinply ‘do not have the effect of law" Id.
at 202 (Barkett, J., dissenting).

Simlarly, when this Court exercises its power to render an
advisory opinion pursuant to a question posed by the Governor, it
Is acting pursuant to article IV, section 1; it is not rendering a
decision pursuant to article V, section 3. Collins vy, Horton, 111
So. 2d 746, 751 (Fla. 1st DCA 1959) (advisory opinions ‘do not have

the force of legal precedent and are not binding on the Court

itself"). These cases recognize the difference between a decision,
which is the resolution of a real controversy through an
adversarial process, and an admnistrative ruling, which cannot
have the sane precedential effect that could create a conflict of

deci si ons.

3. See glso Boyd v, Becker, 627 So. 2d 481, 484 (Fla. 1993)
(because rule of civil procedure ‘was not determined in a true
adversari al proceeding, the rule of gstare decisis does not
constrain us in these proceedings"); State v. Lvons, 293 So. 2d
391, 393 (Fla. 2d bca 1974) (no conflict jurisdiction based upon
alleged conflict between crimnal rule of procedure and case from
this Court).

4
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This Court's order in The Florida Bar, as well asthis Court's
numerous other orders adopting and anmending Bar rules, are the

product of a nonadversarial process and, |like other orders that are
not rendered under article V, section 3, cannot and do not have the
same precedential effect as a decision which could create a
conflict of decisions. As this Court held, * [Clourts have inherent

power to make rules governing contenpt, admission to the bar, and
for conduct of the business brought before them but the courts
have no power to effect substantive |law or jurisdiction.~* This
Court's orders relating to Bar rules therefore cannot create a

conflict of decisions.”

4, In Re Fla, State Bar Ass’'n for Promulaation of New Fla.
Rules of Gvil Procedure, 199 So. 57 (Fla. 1944) (enphasis added);

see algo In Re Jacksonville Bar 2Ase'n, 169. So. 674, 675 (Fla. 1936)
("power of the Suprenme Court to prescribe rules of conduct for the
discipline of attorneys admtted to practice before it," and ‘rules
of court nust be subordinate to law and in cases of conflict the
law wi Il prevail"); R Regulating Fla. Bar preanble ("nothing in the
rules should be deemed to augment any substantive legal duty of
| awers or the extra-disciplinary consequences of violating such
duty")

5. A rule change may and should be considered by courts, as
the Fourth District did, see Tobkin v. Jarboe, 695 So. 2d 1257,
1259 (Fla. 4th DCA 1997) (holding that the rule change did not have
any impact on the common law rule), to evaluate whether the conmon
law will continue to recognize a privilege under circunmstances to
which the rule applies, but a rule change cannot itself alter the
law of |ibel without violating the separation of powers required by
article 11, section 3, Florida Constitution. The correctness of
the Fourth District's evaluation of the inpact that the rule change
has on the law of libel is not here at issue, but that evaluation
is plainly correct because the absolute privilege, recognized first
in Stone v, Rosen, 348 So. 2d 387 (Fla. 3d DCA 1977), and
subsequently in Feldman v. Qducroft, 522 So. 2d 798, 801 (Fla.
1988); MKenzie v. Ravnond, 519 So. 2d 711, 711 (Fla. 2d DCA

1988) (sAme) WNOL e M— , 469 So.

2d 893, 899 n.3 (lst DCA), rev. deniad 479 So. 2d 118 ﬁFl a. 1985);
F

and Mueller v. The Fla. Bar., 390 So. 2d 449, 453 (Fla. 4th DCA
1980), never has been dependent on the confidentiality of Bar

conplaints. See Stone 348 So. 2d at 389 (recognizing that

5
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Significantly, The_ Florida Bar order at issue would not
"conflict" with the the Fourth District's decision below, even if
it were treated as a "decision." In amending the Bar rules, this
Court did not purport to overturn the holding of Stone v. Rosen,
348 So. 2d 387 (Fla. 3d DCA 1977), that an absolute privilege
protects Bar conplaints, but rather sinply chose not to apply the

new rule opening Bar conplaints to the public retroactively because
“[the publication of the confidential information in [the now
nonconfidential] files could subject a conplainant to a possible
suit for libel and slander." The Florida Bar, 558 So, 2d at 1011

(emphasis added). The Court did not say that the elimnation of
confidentiality would subject a conplainant to a suit for |ibel or
even that it should subject a conplainant to such a suit, but
rather the Court, properly remaining within its limted role under
article V, section 15, sinply recognized that its alteration of the
confidentiality rule mght result in libel claims being filed that
otherwi se would not have been.*

The order in The Florida Bar truly cannot be read on its face
as doing anything nore than sinply declining to create an absolute

immunity or privilege through the rul e-maki ng process and, instead,

| eaving conplainants, as the body proposing the rule change had

conplaints could becone public but holding absolute protection is
justified by strong societal interest in having citizens free to
conplain to the Bar without fear of a libel suit).

6. The Fourth District's ruling that the absolute privilege
is undisturbed by the elimnation of confidentiality did not render
this Court's decision not to open previously filed conplaints
uni nportant. That decision continues to protect pre-rule change
conplaintants from the burden of wunanticipated litigation, even
though it is unnecessary to protect such conplainant's against the
burden of wunanticipated liability.

6
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advocated, "subject to applicable Florida law, " jid. at 10009,
what ever that might be determined to be later in 1litigation.” Such
a ruling cannot create a basis for conflict jurisdiction with a
decision, such as the Fourth District's, finding that applicable
Florida common |aw recognizes an absolute privilege.

[,

"ALL WRITS" JURI SDI CTI ON CANNOT BE | NVOKED
TO REVIEW A DECI SION OVER VWH CH TH S COURT

—SCANNOT OTHERWISE ACOUIRE JURISDICTION
The petitioner argues alternatively that even if express and

direct conflict cannot be found, this Court can review the Fourth
District's decision pursuant to the "all wits" authority of
article V, section 3(b) (7) of the Florida Constitution, and Florida
Rule of Procedure 92.030(a)(3).

The all wits power does not, as petitioner contends, allow
this Court to review any case ‘in which no other renedy seens to
fit.” (Petitioner's Brief at 7). Rather, the all wits power is
"“confined to a class of cases over which the Court nornally would
have some form of original or appellate jurisdiction, but where the
full and conplete exercise of that jurisdiction seems likely to be
curtailed or defeated before the Court could otherwi se hear the

case." Cerald Kogan & Robert Craig Waters, The Qperation and

7. | f t he Court's adoption of the Conmmi ssion's
reconmendations were read otherw se, as "deciding" that an absolute
privilege would not exist after the rule change, that "decision"
should be treated as nere obiter dictum because it is unnecessary
to the rule change. This Court cannot, of course, find conflict
from such language. Cionaoli v. Florida 337 So. 2d 780, 781 (Fla.
1976) . And, if the language were not found to be dicta, then this
Court should invoke its discretion to decline to exercise conflict
jurisdiction. Waiinwiaht v. Tavlor, 476 So. 2d 669, 670-71 (Fla.

1985). This would allow the other district courts of appeal tinme
to review this issue in light of The Florida Baxr decision.
7
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Jurisdiction of the Florida Supreme_Court-. 18 Nova 1,, Rev. 1151,
1266 (1994). Consistent with this statement of the law, this Court

has used its all wits power in each of the “all wits" cases cited
by petitioner solely to protect its authority to exercise
jurisdiction under another section of the Florida Constitution.
In Florida Senate v, Graham, 412 So. 2d 360, 361 (Fla. 1982),
the Court concluded that the all wits power could be used to
deci de whether the Governor could limt the length of a special

apportionment session, but only because "jurisdiction of the issue

of apportionment wll vest in this Court with certainty in this
year" pursuant ‘to article Ill, sectionls] 16(b), (c) and (£),” of
the Florida Constitution. This I ndependent source of

jurisdictional authority and the certainty that the apportionment
matter ultinmately would conme before the Court pursuant to an
I ndependent jurisdictional provision distinguishes Graham from the
instant case because the instant case never can cone before this
Court pursuant to an independent jurisdictional provision.
Simlarly, in Couse v. Canal Authoritv, 209 So. 2d 865 (Fla.

1968), this Court decided that the ‘all wits" power could be

enpl oyed to review an order of taking which the petitioner argued
had been entered pursuant to an unconstitutional statute, but only
because the Court's failure to use the power would interfere with
the Court's independent grant of jurisdiction conferred by what is
now article V, section 3(b) (3) to review ‘orders or decrees
construing the Constitution or passing on the validity of
statutes." Id. at 866. The Couse decision enphasized that the
"wit remains ancillary in nature, as often stated in previous

application of the constitutional wits provision." Id. at 867.
Tobkin's reliance on Mize v. County of Seminole, 229 So. 2d

8
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841 (Fla. 1969), also is msplaced. In that case, this Court held

that it could use the *all wits" power to review a decision of a
district court of appeal reversing a declaration that the Gty of
Sanford was the permanent county seat of Seminole County, but only
because its failure to do so would frustrate its independent grant
of exclusive jurisdiction ‘in all proceedings for the validation of
bonds and certificates of indebtedness." Idg. at 843.

This Court's exclusive jurisdiction over the admssion and
discipline of Iawers under article v, section 15, cannot supply
the mssing alternative source of jurisdiction, as Tobkin contends.
In 8lat eClexkes. v. Public Emplovees Relations Commission,
630 So. 2d 1093 (Fla. 1994), the state petitioned for review of a
PERC decision to proceed with certification of a bargaining unit
for state-enployed attorneys, arguing certification would interfere
with the Court's article V, section 15 jurisdiction over |awyers.
The Court denied the petition, holding the mere fact that |awers
woul d be affected by the PERC decision could not justify use of the
“all wits" power because ‘collective bargaining by state enployed
attorneys does not encroach this Court's jurisdiction over
attorneys." Id. at 1095.

Simlarly, the Fourth District's decision that a comon-|aw
privilege protects the public's right to conplain about attorneys
does not encroach upon this Court's jurisdiction over the adm ssion
or discipline of attorneys. Indeed, the decision entirely renoves
what ever tangential inmpact the common law of |ibel mght have on
the Court's ability to discipline lawers by imunizing those who
complain to the Florida Bar from liability for common-law [ibel
claims.

Mor eover, nothing in the Fourth District's deci si on

9
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concei vably prevents this Court fromrevisiting the issue of
confidentiality of Bar conplaints or otherwise constricts this
Court's power to amend the Rules Regulating The Florida Bar. The
Court therefore has no need to resort to its ‘all wits" power to
protect its jurisdiction to admt and discipline |awers. Cases
which require invocation of the all wits provision are
extraordinary and exceptionally rare. This plainly is not one of
them

CONCLUSI ON
The petition should be denied.
Respectfully submtted,
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