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IN THE SUPREME COURT OF FLORIDA 

JEREMIAH D. JOHNSON, 
) 

Petitioner, ) 
) 

) 

Respondent. 1 

vs. 

STATE OF FLORIDA, 

CASE NO. 91,328 

STATEMENT OF THE CASE AND FACT€ 

The petitioner, JEREMIAH D. JOHNSON, moved to suppress drugs found in his car 

and on his person. State v. Johnson, 22 Fla. L. Weekly D1392 (Fla. 5th DCA June 6 ,  1997) 

(on second motion for rehearing). The facts presented at a hearing on the motion to suppress 

revealed that police officers, riding bicycles approached a parked vehicle in a parking garage, 

in which Johnson was the driver and Ryan was a passenger. Id. As the officers rode toward 

the vehicle, Johnson, Ryan, and another passenger exited the vehicle. Officer Berry 

approached Ryan and asked if he could speak to him, to which Ryan agreed. As Ryan walked 

toward the policeman, he placed his hands in his pockets. Id. Berry “asked” Ryan to remove 

his hands from his pockets while he was talking to him. Id. After inquiring why, and being 

told that it was for safety reasons, Ryan stated, “Sure, I’ll empty the contents of my pockets,” 

and pulled a package of marijuana from his pocket, which he handed to Officer Berry. Id. 

The officer arrested Ryan, and, while the other occupants of the vehicle, including 
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Johnson, waited near the rear of the vehicle, police searched the car. They discovered 

additional drugs in the glove compartment, and, after determining that the car belonged to the 

petitioner, arrested him. A further search of Johnson’s person uncovered more drugs in his 

pocket. Id. Based on these facts, the trial court ordered the drugs suppressed, ruling that the 

arrest of the former passenger did not support a search of the vacated automobile. Id. The 

state appealed the ruling to the District Court of Appeal, Fifth District. 

The District Court of Appeal, having trouble making up its mind on the suppression, 

issued three different opinions, two reversing the trial court’s order of suppression by finding 

that the seizure was consensual; State v. Johnson, 21 Fla. L. Weekly D1909 (Fla. 5th DCA 

August 23, 1996)(hereinafter Johnson I ) ;  State v. Johnson, 22 Fla. L. Weekly D1392 (Fla. 

5th DCA June 6 ,  1997)(Johnson Ill‘); and the middle opinion, affirming the suppression, 

finding that Ryan was submitting to the officer’s show of authority, and hence the seizure was 

not consensual and was unconstitutionally obtained. State v. Johnson, 21 Fla. L. Weekly 

D2589 (Fla. 5th DCA December 6 ,  1996)(Johnson II ) .  

The third opinion’s majority relied solely on general language in Florida v. Bosh’ck, 

501 U.S. 429 (1991), for the proposition that, even though a police officer has no basis for 

suspecting an individual, he may not only request that the individual talk to him but may also 

request such person to submit to a search so long as the officer does not convey a message that 

compliance with the request is required. Johnson IZI, 22 Fla. L. Weekly at D1393. See also 

Johnson Z, 21 Fla. L. Weekly at D1909 (“This merely requires an analysis under Florida v. 

Bostick.”). The dissent in Johnson ZZZ, supra, refused to take this approach of looking only at 

the general language from Bostick, supra; rather, the dissent looks at the question of whether 
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the individual is seized ( i . e . ,  not free to end the encounter and depart), and whether the 

“direction” of the officer to comply with his request constituted a show of authority “which a 

reasonable person under the circumstances would believe that he should comply.” Popple v. 

State, 626 So.2d 185, 187 (Fla. 1993). 

Regardless, the majority opinion in the instant case rules, the determining factor of 

whether the seizure was voluntary depends solely on how the officer’s direction is 

characterized: whether it is merely a question (in which case the relinquishment of the 

evidence is then necessarily voluntary) or whether the officer phrased his discussion with the 

citizen as an order (in which case the discovery is a nonconsensual seizure). Johnson IIZ, 22 

Fla. L. Weekly at D1392-1393. The dissent, citing to authority from other district courts 

contrary to the majority holding, notes, however, that Popple clearly holds that it does not 

matter how the officer’s direction is classified, whether it is a question, order, direction, or 

request; rather the test is one of a reasonable person believing he should comply with an 

apparent show of authority. State v. Johnson ZZI, 22 Fla. L. Weekly at D1393. 

The dissent, relying on the language of Popple, and a multitude of other cases to 

determine that, while the initial encounter may have been consensual, it did not remain so once 

the officer directed Ryan to remove his hands from his pockets since, once submitting to the 

authority of the officer, he was then unlawfully seized. Johnson IZI, 22 Fla. L. Weekly at 

D1393 (Thompson, J.,  dissenting). 

The petitioner’s motion for rehearing and rehearing en banc from this third opinion was 

denied on July 11, 1997. The defendant filed his Notice to Invoke the Discretionary 

Jurisdiction of this Court on August 18, 1997. This Court accepted jurisdiction on November 
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17, 1997. This initial brief on the merits follows. 
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SUM MARY OF ARGUM ENT 

The decision of the district court directly and expressly conflicts with decisions of this 

Court and other district courts of appeal on the same issue of law. The appellate court, in 

reversing the trial court’s order of suppression, ruled contrary to this Court’s ruling in Popple 

v. State, 626 So.2d 185 (Fla. 1993), that, for an analysis of whether the defendant voluntarily 

consented to the search and seizure, it does not matter whether the police characterize their 

discussion with the defendant as a “request” or an “order;” rather the test is whether “the 

direction . . . constituted a show of authority which . . . a reasonable person under the 

circumstances would believe that he should comply. ” Id. at 187-1 88. Additionally, as pointed 

out in the dissenting opinion, the majority decision in the instant case is contrary to numerous 

decisions of other district courts of appeal. The relinquishment by Ryan of the contents of his 

pocket was a direct result of the officer’s show of authority and hence was involuntary. The 

unlawful seizure of the marijuana cannot then provide authority for the search of Johnson’s 

automobile, in which Ryan was no longer a passenger. 
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ARGWEN T 

POINT I. 

THE DISTRICT COURT OF APPEAL, FIFTH 
DISTRICT, IN STATE V. JOHNSON, 22 Fla. L. 
Weekly D1392 (Fla. 5th DCA June 6 ,  1997), 
INCORRECTLY REVERSED THE TRIAL COURT’S 
ORDER OF SUPPRESSION OF EVIDENCE 
DISCOVERED DURING AN UNLAWFUL SEARCH 
AND SEIZURE, CONTRARY TO DECISIONS OF 
THIS COURT AND OTHER DISTRICT COURTS OF 
APPEAL WHERE THE RELINQUISHMENT OF THE 
CONTRABAND WAS THE RESULT OF A SHOW OF 
AUTHORITY. 

The opinion of the Fifth District in the instant case reversed the order of suppression of 

the trial court on the grounds that since the police officer characterized his discussion with 

Ryan as a mere request rather than an order, the seizure was voluntary and consensual. This 

holding expressly and directly conflicts with cases from this Court and other district courts 

which specifically rule that it does not matter how it is characterized by the police, but rather 

must be looked at from the standpoint of whether the direction constituted a show of authority 

which a reasonable person under the circumstances would believe that he should comply 

The district court’s refusal to consider the effect which the direction had on a 

reasonable person allows the police to characterize their encounter any way they desire in 

order to acquire a favorable ruling, to the certain detriment of the citizen, and flies in the face 

of established precedent. This Court has the opportunity to affirm the protections afforded 

citizens by the Florida and federal constitutions as stated in Popple v. State, 626 So.2d 185 

(Fla. 1993), and protect citizens against those overzealous police officers, who show apparent 
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authority in order to dupe defendants into “consenting” to a search or seizure. Additionally, 

the petitioner submits that (in part because the case has had three differing opinions) submits 

that if the three-judge panel of the district court could not make up its mind (it issued three 

differing opinions in the single appeal) and come to a consensus as to the issue of acquiescence 

to an apparent show of authority versus a voluntary relinquishment of the contraband, how can 

a private citizen ascertain the difference when confronted with a police officer’s “request?” As 

a result, this is a matter which should be rectified by this Honorable Court. 

The holding of the fifth district is essentially that it is a consensual search and seizure if 

the police say it is. State v. Johnson, 22 Fla. L. Weekly D1392 (Fla. 5th DCA June 6, 1997). 

See also State v. Johnson, 21 Fla. L. Weekly D1909 (Fla. 5th DCA August 23, 1996). This 

holding directly and expressly conflicts with Popple v. State, 626 So.2d 185, 187 (Fla. 1993), 

that the question here is whether the individual is seized (ie., not free to end the encounter and 

depart), and whether the “direction” of the officer to comply with his request constituted a 

show of authority “which a reasonable person under the circumstances would believe that he 

should comply. ” 

The majority opinion attempts to distinguish Popple, while the dissent relies on it and 

other cases which deal with precisely the issue present here. The majority faults the Popple 

decision claiming that “because of the limited facts given in Popple, we cannot tell whether the 

officer ‘asked,’ ‘directed,’ ‘ordered,’ or ‘requested’ Popple to exit the vehicle.” State v. 

Johnson, 22 Fla. L. Weekly at D1392, However, the majority had just quoted from Popple 

and had even added emphasis to language (which it then proceeded to somehow overlook) 

which clearly holds that it does not matter how the officer’s direction is classified, whether it is 
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a question, order, direction, or request: 

Whether characterized as a request or an order, we 
conclude that Deputy Wilmoth’s direction for Popple to exit 
his vehicle constituted a show of authority which . . . a 
reasonable person under the circumstances would believe that 
he should comply. 

Popple v. State, supra at 187-188 (emphasis added), quoted in State v. Johnson, 22 Fla. L. 

Weekly at D1392. Thus, the majority’s concern is not at all relevant to this discussion. It 

does not matter whether the facts in Popple revealed a request or an order, this Court has said 

so; the focus must be on whether a reasonable citizen would believe he must comply, not how 

the officer characterized his direction. 

The dissent, on the other hand, refuses to follow the simplistic approach and instead 

correctly analyzes the situation and the language of Popple and a multitude of other cases to 

determine that, while the initial encounter may have been consensual, it did not remain so once 

the officer directed Ryan to remove his hands from his pockets since, once submitting to the 

authority of the officer, he was then unlawfully seized. The dissent correctly points out what 

the majority overlooked, misconstrued, or ignored: this Court and others have determined, 

based upon the totality of the circumstances, that a seizure occurs when an officer directs a 

person to remove his hands from his pockets and that person reasonably believes he must 

submit to that authority, rather than simply on how the “request” was characterized. Doney v. 

State, 648 So.2d 799, 801 (Fla. 4th DCA 1994) (holding that compliance with officer’s request 

that defendant spit out contents of his mouth was acquiescence to authority, rather than 

consent); Palmer v. State, 625 So.2d 1303 (Fla. 1st DCA 1993) (holding that abandonment of 

a razor blade was product of illegal stop and thus involuntary because seizure occurred when 

8 



officer told defendant to take his hands out of his pockets); Johnson v. State, 610 So.2d 581 

(Fla. 1st DCA 1993) (holding that seizure occurred when officer told Johnson to remove his 

hands from his pockets and turn around so that officer could get good look at him); Dees v. 

State, 564 So.2d 1166 (Fla. 1st DCA 1990) (seizure occurred when officer directed defendant 

to exit vehicle and remove hand from pocket); Evans v. State, 546 So.2d 1125 (Fla. 3d DCA 

1989) (when an officer asks a defendant to remove his hands from his pocket for the officer’s 

safety, a reasonable person in the defendant’s position would not believe he was free to go). 

See also Mayhue v. State, 659 So.2d 417, 418 (Fla. 2d DCA 1995) (“When the officer 

ordered Mayhue to open his hand, however, the consensual encounter became an investigatory 

stop.”); Canion v. State, 550 So.2d 562 (Fla. 4th DCA 1989) (Where deputy sheriff 

demanded, without founded suspicion, that defendant remove his hand from his pocket, “mere 

encounter ” between deputy sheriff and defendant escalated to temporary unlawful detention 

and evidence seized as result of such detention was inadmissible); Harrison v. State, 627 

So.2d 583 (Fla. 5th DCA 1993) (consensual encounter evolved into a seizure when police 

officer ordered defendant to remove his hand from his pocket; compliance was a submission to 

the show of authority); Gipson v. State, 667 So.2d 418, 420 (Fla. 5th DCA 1996); Zelinski v. 

State, 695 So.2d 834 (Fla. 2d DCA 1997) (a consensual encounter becomes an investigatory 

stop once an officer asked the defendant to step out of a vehicle). 

While many of these cases characterized the officer’s actions as an order, as the dissent 

correctly notes, Popple v. State, supra at 188, directs that this is not a determining factor; a 

request may constitute a seizure if the act of directing the person to remove his hands 

“constituted a show of authority which restrained [appellant’s] freedom of movement because a 
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reasonable person under the circumstances would believe that he should comply. ” 

The required “totality of the circumstances’’ test can cause only one conclusion here: 

Ryan, and a reasonable person, would conclude that he was not free to end the encounter, the 

“request” to remove his hands from his pocket constituted an unlawful show of authority 

causing the reasonable person to believe he should comply. 

Whether the officer’s directive is characterized as a request or 
an order, the result is the same; Ryan submitted to the 
authority of the officer. Ryan was given a Hobson’s choice: 
obey the officer and remove his hands, or disobey the officer 
and possibly suffer dire consequences. Since the officer 
testified that his request was predicated upon his concern for 
his safety, Ryan was left with no alternative. We can only 
speculate what might have occurred if Ryan had not complied. 
Ryan’s response to the officer, “Sure, I’ll empty the contents 
of my pockets,” makes it obvious he did not feel that he could 
refuse. Perhaps he misunderstood the officer or was nervous. 
Regardless, he complied because of the officer’s 
communication. I am mindful that officers need to be careful 
of citizens who may be armed, but an officer’s concern for his 
safety is not a basis to violate a citizen’s Fourth Amendment 
rights. Based upon the prior rulings of this court and Ryan’s 
response, I would affirm the order suppressing the evidence 
because it was obtained as a result of a seizure made in 
violation of Ryan’s Fourth Amendment rights. 

State v. Johnson, 22 Fla. L. Weekly at D1393-1394 (Thompson, J . ,  dissenting). 

The direction of the deputy for Ryan to remove his hands from his pocket constituted a 

show of authority and a violation of Forth Amendment rights. The resulting searches of 

Johnson’s automobile and his person were fruits of the unlawful seizure; the evidence must be 

suppressed, as the trial court correctly ruled. The decision of the Fifth District Court of 

Appeal must be reversed. 
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POINT 11. 

THE ARREST OF A FORMER PASSENGER OF AN 
AUTOMOBILE UNDER CIRCUMSTANCES WHICH 
HAVE NOTHING TO DO WITH THE CAR DOES NOT 
JUSTIFY THE SEARCH OF THE VEHICLE; EVIDENCE 
DISCOVERED DURING THE UNLAWFUL SEARCH 
MUST BE SUPPRESSED UNDER THE FLORIDA AND 
FEDERAL CONSTITUTIONS. 

In addition to the argument favoring suppression in Point I, petitioner also submits that 

the trial court correctly suppressed the evidence since the arrest of Ryan, who at all times 

during the police encounter was outside of Johnson’s vehicle, could not constitutionally 

provide a basis to search the contents of Johnson’s vehicle. 

The district court relied on the case of New York Y .  Belton, 453 U.S. 454 (1981), as 

authority for the proposition that a search incident to arrest may include the vehicle in which 

the arrestee was a recent occupant, even though the arrestee was not the owner of the vehicle, 

nor was the car in any way involved in the offense. State v. Johnson ZZZ, 22 Fla. L. Weekly at 

D1392. The trial court was correct in ruling that Belton does not apply to the facts of the 

instant case. 

In Belton, the police stopped a car for speeding, and smelled burnt marijuana 

emanating from it. The officer established that none of the occupants owned the car, or were 

related to the owner. He also saw a suspicious envelope on the floor of the car which he 

associated with marijuana. Based on this, the officer ordered the occupants from the car and 

arrested them for possession of marijuana. Then he searched the car. The Supreme Court 

held that, with Belton under arrest for possession of marijuana, the police had authority to 
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search Belton’s jacket, which was still on the back seat of the car. 

Those facts are noticeably different from those of the instant case. Here, the co- 

defendant had already left the vehicle and was standing in the parking lot for some time before 

the police rode up on their bicycles and acquired the marijuana from the co-defendant’s person. 

(Tr 4, 5 )  The automobile was not in any way involved in this arrest of Ryan. (Tr 7) There 

was no odor of marijuana (Tr 7), no envelope or other visible signs of contraband in the car, 

and no traffic infraction or anything else to justify police suspicion of either the car or its 

owner, the defendant. The police freely admitted in their testimony at the suppression hearing 

that they had no reason to suspect that the defendant himself had committed a crime until they 

searched the car. (Tr 7 ,  15) There were no illegal objects in plain sight (Tr 7 ,  15), no odors of 

marijuana (Tr 7, 16), no statements that the car contained contraband (Tr 8, 16), and no 

implications that the car might be stolen or otherwise intrinsically illegal. Further, the 

defendant himself did not have any objective signs of illegality about his person. He was not 

arrested prior to the search of his car, and did not consent to a search of his vehicle. (Tr 8, 15) 

It is also clear from the record that there was no warrant, and that no exigent circumstances 

existed. All the police knew prior to the search of the defendant’s car was that the co- 

defendant had handed them a baggie of marijuana from his pants pocket. 

Under these facts, the trial court properly distinguished the instant case from Belton, 

supra. In Belton, the grounds for arrest developed while the defendant was an occupant of the 

car, and as a result of things the officer observed about the car and its contents (the smell of 

burnt marijuana coming from the car and the suspicious envelope on the floor). Conversely, in 

the instant case the arrest situation developed after the drug-carrying person had already left 
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the car. The arrest was the result of a separate series of events which did not involve the car in 

any way. 

Put another way, since the arrest was based totally on events which developed after the 

arrestee had left someone else’s car, the presence of the car in the vicinity was entirely optional 

to the question of arrest. If the car had not even been there, the arrest of the co-defendant 

would have proceeded exactly as it did. The holding of Belton was worded as follows: 

[w]e hold that when a policeman has made a lawful custodial 
arrest of the occupant of an automobile, he may, as a 
contemporaneous incident of that arrest, search the passenger 
compartment of that automobile. 

New York v. Belton, 453 U.S. at 459-460. 

The essential point which must not be lost sight of here, and which the trial judge was 

careful to point out (Tr 22-24), is that Belton allows a warrantless search only if a current 

occupant of the car is arrested. It does not hold, as the fifth district ruled, that the police may 

search a car in which the offender was a recent occupant. 

The fifth district court made a pretty big jump in the law from the situation in New 

York v. Belton, supra, wherein the arrestees were inside the automobile, to the instant 

situation where the defendants were already outside of the vehicle upon the officers’ approach. 

To affirm this holding would give police carte blunche to search every car in the vicinity of a 

person’s arrest despite the fact that these cars did not belong to the suspect. Additionally, it is 

submitted that the discovery of cannabis on Ryan (who was no longer a passenger in the car) 

does not provide probable cause or exigent circumstances to excuse a warrantless search of 

Johnson’s car. This holding would require all law-abiding owners of automobiles (including 
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cab drivers) to first search any prospective passengers for contraband in order to protect their 

own Fourth Amendment right to be free of warrantless searches of their cars. 

Let us consider the following hypothetical scenario: Suppose a judge of this Court 

were to offer his daughter’s boyfriend a ride home, only to find that, upon arriving at the 

boyfriend’s house, the police were awaiting the boyfriend to arrest him. Since the police 

observed the boyfriend exit from the judge’s car, would that somehow nullify the judge’s 

Fourth Amendment rights in his own private automobile‘? Would that allow the police to seize 

the judge’s car and conduct a warrantless search, merely because the boyfriend had previously 

been a passenger in the car? Under the DCA’s holding in this case, it would! This is a 

situation that cannot be constitutionally countenanced. 

Belton does not apply to the facts of this case; the trial court correctly distinguished it. 

There was no other proposed justification for the search of the vehicle other than the arrest of 

Ryan outside the vehicle, and the ruling of the trial court suppressing the fruits of the search 

was correct. The opinion of the Fifth District Court of Appeal must be reversed and the case 

remanded to reinstate the trial court’s order of suppression. 
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CONCT ,US ION 

BASED UPON the cases, authorities, and policies cited herein, the petitioner requests 

that this Honorable Court vacate the decision of the District Court of Appeal, Fifth District, 

and remand with instructions to reinstate the trial court's order suppressing the evidence. 

Respectfully submitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 

JAI'&ES R. WULCHAK 
CHIEF, APPELLATE DIVISION 
ASSISTANT PUBLIC DEFENDER 
Florida Bar No. 249238 
112 Orange Avenue - Suite A 
Daytona Beach, Florida 321 14 
(904) 252-3367 
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Fifth Floor, Daytona Beach, FL 321 18, via his basket at the Fifth District Court of Appeal, 

and mailed to: Mr. Jeremiah D. Johnson, 501 South Street, Fern Park, FL 32730, this 11th 
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22 Fla: L. Weekly D1392 DISTRZCT COURTS OF APPEAL 

reverse this award of attorney’s fees made after final judgment. 
HAINES v. STATE. 4th District. #96-1949. June 4, 1797. Appeal from the 
Circuit Coun for h e  Fifteenth Judicial Circuit. Palm Beach County. AF- 
FIRMED. Scc State v. Brigham, No. 9641837 (Fla. 2d DCA May 7. 1997) [22 
Fla. L. Weekly D1174aI. 

* * *  
Criminal law-search and seizure-Vehicle-Where officer 
made lawful custodial arrest of former passenger of vehicle, he 
was permitted to search passenger compartment of vehicle as 
xmternpraneous incident of that arrest-Fact that passenger 
lad stepped out of vehicle as officer approached does not inval- 
date search of vehicle-Consensual encounter between officer 
ind former passenger not converted to seizure by officer’s asking 
f passenger would mind removing his hands from his pockets 
while oficer was talking to him-Error to grant motion to s u p  
i r e s  illegal drugs found in vehicle in search conducted after 
iassenger was arrested for possession of cannabis which was 
iiscovered when passenger voluntarily emptied contents of his 
mkets-Error to grant motion to suppress drugs found on 
xrson of deferndant/vehicle Owner in search conducted after 
lrugs were found in glove compartment of vehicle 
;TATE OF FLORIDA, Appellant, v .  JEREMLAH JOHNSON, Appellce, 5th 
lismct. Case No. 95-1943. Opinion filed June 6, 1997. Appeal from the Cir- 
uit Court for Orange County, Thcotis Bronson. Judge. Counsel: Robert A. 
;utCemonh. Attorney General. Tallahassee, and Barbara Arlene Fink, and 
)avid H.  Foxman, Assistant Attorney Generals, Daytona Beach, for Appellant. 
imes B. Gibson, Public Defender, and James R. Wulchak and S.C. Van 
’oorhccs. Assistant Public Defenders. Daytona Beach, for Appellee. 

ON MOTION FOR REHEARING 
lOriginal Chinion at 2 1 Fla. L. Weekly D 1909a; 

On Motyon for Rehearing at 21 Fla. L. Weekly D2589aI 
[Editor’s note: Substituted opinion contains substantial 

hanges; ruling not changed.] 
HARRIS, J.) We again grant rehearing and substitute the fol- 
>wing opinion. 

Jeremiah Johnson moved to suppress the illegal drugs found 
n himself and in his vehicle on the basis that the discovery of 
annabis on a “former” passenger does not justify the warrant- 
:ss search of a vehicle owned by another. The trial court sup- 
ressed the evidence and we reverse. 

It is apparent that the court suppressed the evidence in this 
ase not because the officer improperly commanded the code- 
:ndaut to remove his hands from his pockets, thus revealing the 
xinabis (the argument now being made) but rather because the 
surf believed that it should, under the circumstances of this 
sse. grant Johnson’s motion based on the argument that the 
:arch of the passenger compartment of the vehicle was unau- 
iorized since the occupants were outside the vehicle at the time 
f the arrest. 
We all agree that this was an incorrect basis for the ruling. In 

‘ew York v. Belron. 453 U.S. 454, 459-460, 101 S.Ct. 2860, 
363-2864, 69 L.Ed 2d 768, 774-775 (1981), the United States 
lipreme Court addressed “the question of the proper scope of a 
:arch of the interior of an automobile incident to a lawful custo- 
.al arrest of its occupants” and held “that when a policeman has 
.ade a lawful custodial arrest of the occupants of an automobile, 
: my, as a contemporaneous incident of that arrest, search the 
asenger compartment of that automobile.” We do not believe 
.at “the occupants” can avoid the consequence of Belton by 
erely stepping outside the automobile as the officers approach. 
Even so, the dissent argues that under the “tipsy coachman 

Je,” the trial court should be upheld because its ruling was 
ght for another reason. This argument suggests that the offi- 
r’s request that one of the occupants who had just vacated the 
:hide remove his hands from his pockets while they engaged in 
:onversation agreed to by that occupant was so coercive that it 
Inverted what had been a consensual encounter into a seizure 
stifying the suppression of all the after-discovered drugs. We 
mply disagree. 

The facts are not disputed. Jeremiah Johnson, appellant here- 
in, was the driver and owner of a vehicle parked in a garage 
located on the top of the Alba Business Building. As officers on 
bicycles approached, the occupants exited the vehicle. One of 
these occupants was Ryan. Officer Berry approached Ryan and 
asked if he could speak to him. Officer Beny testified, “he stated 
sure and at that time he walked toward me and placed his hands in 
his pocket and I asked him if he would mind while I was talking to 
him if he would take his hands out of his pocket.” When asked 
why he made this request, Officer Berry responded, “because as 
I went on to explain I did not know him and for safety reasons I- 
if I don’t know him and I didn’t know what he had in his pockets I 
would feel more comfortable if he takes his hands out of his 
pockets. ” 

In response to this request, Ryan said, “Sure, I’ll empty the 
contents of my pockets.” He then proceeded to empty his pockets 
revealing the cannabis. Ryan was placed under arrest and since 
the officer had just observed him sitting in the passenger seat of 
the automobile, he proceeded to search the passenger compart- 
ment of the vehicle. In the glove compartment, additional drugs 
were found. Because Johnson was the owneddriver of the vehi- 
cle, he was placed under arrest and a search of his person re- 
vealed even more drugs. 

The dissent suggests that when the officer asked Ryan if he 
would mind removing his hands from his pockets, the consensual 
encounter was converted into a seizure. We disagree. 

In arguing for reversal, the dissent relies on Popple v. Smre, 
626 So. 2d 185 (Fla. 1993). We believe such reliance is mis- 
placed. In Popple, an officer approached a vehicle legally parked 
in a desolate area and “asked” Popple to exit the vehicle. It is 
somewhat difficult from the opinion to determine exactly what 
the officer said to Popple. Although the court uses the term 
“asked” in one sentence, it also stated that, “[Tlo insure his 
safety, [Officer] Wilmoth direcred Popple to exit the vehicle.” 
Id. at 186. The court also stated that “[tlhe State seeks to justify 
the deputy’s decision to order Popple out of the vehicle . . .” Id. 
at 187. Finally, the court stated: 

Although there is no litmus-paper test for distinguishing a con- 
sensual encounter from a seizure, a significant identifying char- 
acteristic of a consensual encounter is that the officer cannot 
hinder or restrict the person’s freedom to leave or freedom to 
refuse to answer inquiries, and the person may not be detained 
without a well-founded and articulable suspicion of criminal 
activity. [Citation omitted. ] This court has consistently held that 
a person is seized if. under the circumstances. a reasonable per- 
son would conclude that he or she is not free to end the encounter 
and depart. (Citation omitted.] Whether characterized as a re- 
quest or an order, we conclude that Deputy Wilmorh ‘s direction 
for Popple to exit his vehicle constituted a show of authority 
which . . . a reasonable person under the circumstances would 
believe that he should comply. [Emphasis added.] [Citation 
omitted.] 

Id. at 187-188. 
Because of the limited facts given in Popple, we cannot tell 

whether the officer “asked,” “directed,” “ordered,” or “re- 
quested” Popple to exit the vehicle. Nor can we tell from the 
opinion, although we might be able to tell from the Popple rec- 
ord, the tone of voice used in making the request/order/direction. 
Whatever the deputy said, and however he said it, even if cbarac- 
terized as a request, clearly didn’t pass muster. However, in our 
case, it is undisputed the officer merely said, “Would you mind 
removing your hands from your pockets while we talk?” It is 
difficult to imagine how such inquiry could intimidate Ryan into 
emptying his pockets. More importantly, however, while a re- 
quest to exit a vehicle might cause a reasonable person to con- 
clude that he is not free to leave (since he is abandoning his means 
of transportation), the same simply cannot be said of a request to 
remove one’s hands from his pockets during a conversation in 
which he had agreed to participate. The fact that Ryan was not 
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intimidated in this case is perhaps most evident because he did not 
claim that he was nor did the trial court find any intimidation. 
Here, there was no indication that there was anything to prevent 
Ryan from terminating the conversation or to prevent the occu- 
pants from getting back into the automobile and driving away. 

We believe the case that controls this search and seizure issue 
is Flondu v. Bosrick, 501 U.S. 429, 1 1  1 S.Ct. 2382, 115 L. Ed. 
2d 389 (1991). In Bostick, the United States Supreme Court held 
that a police officer, even though he has no basis for suspecting 
an individual, may not only request that the individual talk to him 
but may also request such person to submit to a search so long as 
the officer does not convey a message that compliance with the 
request is required. There is nothing in this record, and the trial 
court made no such finding, that the request that Ryan remove his 
hands from his pockets while he and the officer talked conveyed a 
message that compliance was mandated. 

Under Bostick, it would even have been appropriate for the 
officer to request that Ryan submit to a search. In this event, had 
Ryan said “Sure, I’ll empty the contents of my pockets” (his 
actual response in this case), the search would have been legal 
under Bosrick. But Officer Berry did not request a search in this 
case. His request was much less intrusive: “Would you mind 
removing your hands from your pockets while we talk?” This 
request, most reasonable under the circumstances, does not 
justify suppressing the drugs found as a result of Ryan’s volun- 
tary compliance with the request. In Bostick v. State, 593 So. 2d 
494 (Fla. 1992), the Florida Supreme Court, on remand, upheld 
a request far more intrusive on its face than the request made 
herein. 
REVERSED and REMANDED for further action consistent 

with this opinion, (GOSHORN, J., concurs. THOMPSON, J., 
dissents, with opinion.) 

(THOMPSON, J., dissenting.) This case turn upon whether a 
“request” instead of an “order” to remove Ryan’s hands from 
his pockets, “to assure the officers’ safety,” constituted a sei- 
zure. Whether the officer’s statement is characterized as a “re- 
quest” instead of as an “order” is not determinative. In my 
opinion, the fact that Ryan was directed to take his hand from his 
pocket caused the consensual encounter to evolve into a seizure. 
Therefore, all the drugs and drug paraphernalia retrieved at the 
scene should have been suppressed. Wong Sun v. United Stares. 
371 U. S. 471,83 S. Ct. 407,9 L. Ed. 2d 441 (1963); Woodson 
v. Stare, 579 So. 2d 381 (Fla. 5th DCA 1991). 

. Two uniformed and armed officers on bicycle patrol ap- 
proached Johnson’s car at 3:30 a.m. Johnson’s car, a Honda 
Civic, was legally parked in a parking garage in downtown Or- 
lando. The officers testified that as they approached the vehicle 
they did not see any unusual movement or furtive gestures; they 
did not smell any burning marijuana, or see any contraband. The 
police saw Johnson and Ryan get out of the car along with Ryan’s 
girlfriend. The officers testified that they did not observe any 
behavior that established a well-founded suspicion that either 
Ryan or Johnson had committed, was committing, or was about 
to commit a crime. Therefore, this was not a Teny stop. See 5 
901.151, ma. Stat. (1993); Teny v. Ohio, 392 U. S. 1, 88 S. Ct. 
1868.20 L. Ed. 2d 889 (1968). The officers also testified they 
had no arrest warrants. Therefore, the police had no basis to 
justify a seizure of Ryan or Johnson, and at most could engage in 
a consensual encounter. Rods v. Royer, 460 U. S .  491, 103 S;. 
Ct. 1319,75 L. Ed. 2d229 (1983); Lightbourne v. Stare, 438 So. 
2d380.387 (Fla. 1983), cerf, denied. 465 U .  S .  1051,104 S. Ct. 
1330.79 L. Ed. 2d 725 (1984). 

I agree with the majority that under FIon’dn v. Bosrick. 501 U. 
S. 429, 1 1 1  S. Ct. 2382. 115 L. Fd. 2d 389 (1991), the police 
officer was allowed to ask Ryan to speak with them and to present 
identification, as long as Ryan felt that he could leave at any time 
and that he was not required to submit to the apparent authority of 
the officer. I also agree that the initial encounter was consensual, 

but I do not agree that it remained so. At the time the polic 
cer directed Ryan to take his hands from his pockets, h 
seized because he submitted to the authority of the officer. 

The test to apply to determine if Ryan was seized is whc 
reasonable person would have believed he was free to go. 
fornia v. Hodan’ D., 499 U. S. 621, 1 1  1 S. Ct. 1547, 113 1 
2d 690 (1991); United Stares v. Mendenhull, 446 U. S .  544 
100 S. Ct. 1870, 1877, 64 L. Ed. 2d 497 (1980) (holdin€ 
person has been ‘seized’ within the meaning of the I 
Amendment only if, in view of all the circumstances surroi 
the incident, a reasonable person would have believed that 1 
not free to leave.”) This court has held that once an officer 1 

a person to remove his or her hand from a pocket, the const 
encounter becomes a seizure. Ham‘son v. State, 627 So. Z 
(Fla. 5th DCA 1993); accord, Gipson v. Stare, 667 So. 2r 
420 (Fla. 5th DCA 1996). In Ham’son, the appellant was st 
on the street by the police, who ordered him to remove his 
from his pocket. This court ruled that the consensual encc 
evolved into a seizure when the officer issued the order. WI 
complied with the order, he was submitting to the show of ai 
ity. Id. at 585, 

Other district courts have reached the same conclusior 
Doney v. Stare. 648 So. 2d 799, 801 (Fla. 4th DCA 1994) 
ing that compliance with officer’s request that appellant sy 
contents of his mouth was acquiescence to authority, rathe 
consent); Palmer v. State, 625 So. 2d 1303 (Fla. 1st DCA 
(holding that abandonment of a razor blade was product of 
stop and thus involuntary because seizure occurred when c 
told defendant to take his hands out of his pockets); John 
Slate, 610 So. 2d 581 (Fla. 1st DCA 1992) (holding that sl 

occurred when officer told defendant to remove hands 
pockets and to turn around so that officer could get good 11 
him), rev. denied, 623 So. 2d495 (Fla. 1993); Dees v. Start 
So. 2d 1166 (Fla. 1st DCA 1990) (holding that seizure occ 
when officer directed defendant to exit vehicle and remove 
from pocket); Evans v. Srute, 546 So. 2d 1125 (Fla. 3d 
1989) (holding that cocaine was not voluntarily abandoned ’ 
defendant, who was sitting on park bench at 4:OO a m . ,  dri 
cocaine after complying with constitutionally unjustified i 
order to remove hands from pocket for officer’s safety). Cc 
Sander v. Sfme, S95 So. 2d 1099 (Fla, 2d DCA 1992) (n( 
proper for officer to ask defendant to remove hands fro 
pockets). It is clear that an order to remove a hand from a 
is a seizure. The question, then, is whether a request is a se 
I think it is. 

The Florida Supreme Court in Popple v. State, 626 S 
185, 188 (Fla. 1993), wrote that “[w]hether characterize) 
request or an order” the act of directing a person to exit his 
cle “constituted a show of authority which restrained [; 
lant’s] freedom of movement because a reasonable person 
the circumstances would believe that he should comply. 
though the instant case does not involve the officer orde 
driver or passenger from the car, the reasoning still ar 
Whether the officer’s directive is characterized as a request 
order, the result is the same; Ryan submitted to the authoi 
the officer. Ryan was given a Hobson’s choice: obey the c 
and remove his hands, or disobey the officer and possibly 
dire consequences. Since the officer testified that his reque 
predicated upon his concern for his safety, Ryan was left w 
alternative. We can only speculate what might have occul 
Ryan had not complied. Ryan’s response to the officer, ‘ 
I’ll empty the contents of my pockets,” makes it obvious 1 
not feel that he could refuse. Perhaps he misunderstood thl 
cer or was nervous. Regardless, he complied because 
officer’s communication. I am mindful that officers need 
careful of citizens who may be armed, but an officer’s CI 
for his safety is not a basis to violate a citizen’s Fourth A; 
ment rights. Based upon the prior rulings of this court and F 
response, I would affirm the order suppressing the evi 
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xcause it was obtained as a result of a seizure made in violation 
3 f  Ryan’s Fourth Amendment rights. 
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est-Insurer’s failure to pay claim within thirty days did not 
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:&ation-hured’s failure to appear at scheduled M E  did 
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mce contract on which insurer relied for its argument that in- 
ured breached contractual duty was not in record-Factual 
s u e  exists as to whether IMF, should have been scheduled to 
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nunicipality-Error to enter summary judgment iu favor of 
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IOBILE INSURANCE COMPANY. Appellee. 5th Dismct. Case No. 96- 
480. Opinion f ied  June 6, 1997. Appeal from rhe Circuit Court for Volusia 
‘ounty, Pamck G. Kennedy, Judge. Counsel: Rick Kolcdhsky and Jason 0. 
row, of Kolodinsky. Berg. Scin & Treshcr. New Smyrna Beach, for Xppel- 
nt. Lester A. Lewis, Daytona Beach, for Appcllee. 
SRIFFIN. J.) This is an appeal of a summary final judgment 
ntered in favor of State Farm Mutual Automobile Insurance 
:ompany [“State Farm”] on a claim for PIP coverage and un- 
erinsured motorist benefits. 

OnApril 1, 1995, Keith Mward Jones [“Jones”] was injured 
I an automobile accident in New Smyrna Beach, Florida. Jones 
ibmitted an initial application for PIP benefits to his insurer on 
.pril6, 1995. He received PIP and medical payments coverage 
enefits through June 29, 1995, in the amount of $3,412.75. He 
‘as ultimately scheduled for knee surgery on September 28, 
395, for injuries that his orthopaedic surgeon related to the acci- 
a t .  Bills for this surgery were received by State Farm on Octo- 
:r 13, 1995. Rather than pay the bill within the thirty-day period 
mvided for in section 627.737, Florida Statutes (1993), because 
F her concern that the surgery might not be related to the acci- 
:nt, State Farm’s adjuster scheduled Jones for a physical exami- 
ationon November 30, 1995, in Daytona Beach, Florida. Jones 
sponded by filing a four-count complaint against the tonfeasor 
Id State Farm on November 20, 1995. The complaint sought 
IP benefits and alleged that State Farm had violated section 
l7.737 because of the failure to make payment on the claim 
i thh the thirty-day period provided for in the statute. Jones also 
ught underinsured motorists benefits. 
Jones did not attend the physical examination scheduled for 

ovember 30, 1995. State Farm thereupon filed several motions 
eking summary judgment, asserting that State Farm had been 
lieved of its obligations to Jones because of his failure to attend 
e November examination. 
Jones opposed the motion by filing a copy of a report from 

nes’ physician which had been received by State Farm on June 
i, 1995. The repon stated in relevant part that: 
IMPRESSION: I am quiet [sic] certain, with [sic] a reasonable 
degree of medical probability that this patient tore his left knee 
anterior cruciate ligament in his accident of4/1/9S. 

nes also filed a copy of the adjuster’s deposition, in which she 
itad that she had made the decision to require funher examina- 
in of Jones based on what she thought were indications that his 
ndition was degenerative in nature and not related to the acci- 
nt. The court entered final summary judgment in favor of State 
rm on all of Jones’ claims. 
Although we cannot credit Jones’ contention that State Farm’s 
lure to pay Jones’ surgical bills within thirty days relieved him 
any further obligation under the policy and requires that judg- 
:nt be entered in his favor, we do agree with Jones that the 

* * *  
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summary judgment in favor of State Farm must be reversed. 
First of all, it is apparent that State Farm did not have reasonable 
proof that it was not responsible for payment of Jones’ surgical 
bills. Despite State Farm’s heroic effort on appeal to catalogue 
any fact or circumstance that might engender a suspicion that the 
knee surgery was not causally related to the accident, the best that 
even State Farm can say is that “State Farm had ‘reasonable 
proof to question the relationship of Jones’ left knee surgery . . . 
,” This does not meet the statutory test of “reasonable proof to 
establish that the insurer is not responsible for the payment . . . .” 
Thus, State Farm is exposed to the statutory penalties attendant to 
an “overdue” claim. State Farm does not, however, lose its right 
to contest the claim. For this reason, State Farm’s failure to pay 
the claim in thirty days does not relieve Jones from the obligation 
to submit to an independent medical examination. 

By the same token, we also cannot agree with State Farm that 
Jones’ failure to appear at the earlier IME scheduled relieved it of 
any further duty to pay. The burden of establishing an absence of 
any issue of fact or law that would support a summary judgment 
was on State Farm. To begin with, the insurance contract on 
which State Farm relies for its argument that Jones breached a 
contractual duty is not in the record. Even if we could assume the 
terms of the State Farm policy, Jones’ refusal to appear for the 
November 30 IME was not so “unreasonable” as to void cover- 
age, First, Jones argues that he was entitled to refuse to appear 
for the physical examination requested by State Farm because the 
examination was scheduled to occur in Daytona Beach, even 
though the statute provides that “[sluch examination shall be 
conducted within the municipality of residence of the insured or 
in the municipality where the insured is seeking treatment.” 
4 627.736(7)(a), Fla. Stat. (1993). Jones is a resident of New 
Smyrna Beach and asserts that there are orthopaedic physicians 
in New Smyrna Beach who could have performed the examina- 
tion, State Farm complains this issue was not raised below until 
the day of the hearing on the motion for summary judgment. and 
further contends that it was entitled to schedule the examination 
in Daytona Beach because the statute also provides: 

If the examination is to be conducted within the municipality of 
residence of the insured and there is no qualified physician to 
conduct the examination within such municipality, then such 
examination shall be conducted in an area of the closest proximi- 
ty to the insured’s residence. 

Id. Obviously, the question whether the examination had to be 
held in New Smyrna Beach, or whether State Farm could require 
Jones to travel to Daytona Beach, involves issues of fact which 
were not addressed in the parties’ motions or by affidavit. 
Frielingsdorfv. Allstate Ins. Co., 497 So. 2d 289 (Fla. 3d DCA 
1986), rmkw denied, 506 So. 2d 1040 (Fla. 1987). The burden 
of showing an absence of a material issue of fact is on the movant. 
Thus, this was not an appropriate basis on which to enter the 
summary judgment for State Farm.’ 

The summary final judgment is reversed and the cause re- 
manded for further proceedings. 
REVERSED and REMANDED. (PETERSON, C.J., and 

HARRIS, J . ,  connu.) 

‘Jones further questions the value of such a post-operative examination on 
h e  issue of whether Jones’ knee injury was related to the accident. Even if 
Jones’ refusal to submit to an examination were considemi urnasonable. Stau 
Farm is not rclievcd from all liability for PIP payments; rather, the statute pro- 
vides that “[i]f a person unreasonably refuses to submit to an examination, he 
personal injury protection carrier i s  no longer liable for srrbscqncnt personal 
injury protcction kncfits.” 5 736.736(70)(b), Fla. Stat. (1993) (emphasis 
added). Under this statute. State Farm would appear to remain liable For PIP 
benefits incumd before the request for an examination was made. See Endall v .  
AlIstatr Ins. Co., 472 So. 2d 1291. 1293 (Fla. 2d DCA 1985), rcvim denied, 
484 So. 2d 10 (ma. 1986). 

* * *  
BELAWSKI v. UNEMPLOYMENT APPEALS COMMISSION. 5th Distnct. 
#96-2974. June 6, 197.  Administrative Appeal from the Unemployment Ap- 
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concurred in Llcaglc, cvidcntly saw no distinciioii citlicr, c o n c l u d q  lliar (1 
Bcilglc pnncl was bound by tlic court’s cnrlicr dccision iii  Skcto. Judgc \Vcbsik 
argucd. howcver. that Skcfo itsclf had bccn incorrcctly dccidcd ; l i d  i l in t  
752.01 unconstiiu1ionally intrudes upon n parcnt’s lundnl:lcntnl riglit 10 nisc  I: 
or hcr child williout govemmcntal intcrfcrcncc. 

’It is not clcsr wlicthcr licr 1iusbar.d was ilic~cliildrcll’s liaturdl graiidTadicr. 
‘“Grandparciit” is dcfiiicd undcr dic sintutc to iiicludc a grcat-gnndparc~i 

B 752.001. Fla. Stiit. (19931. 

grandmother, and whcn the grandmother was being questioned 
by tlic fathcr’s altorncy conccrning whether she would force thc 
childrcn to scc rclatives that thcy did not want to see, the follow- 
ing took placc: 

THE COUII‘T: I a111 not prcdisposcd to do anything. If there is 
sonic rcason that I think that is sufficicnt why Lhey shouldn’t sce a 
ccrhin person, tlicii I have 110 reservations in so ordcring it. 

[FATHER’S ATTORNEY]: Okay. Your Honor, at tliis 
point, I would j u s t 4  want to inakc liis l eg1  position clear. His 
legal position is that he docsn’t lisvc to Iiwe a reason to say that 
his cliildrcn don’t have contact with anyone. He is h e  parent. 
You are a parent. You have a right, Judge, to tell anybody my 
child-I don’t want him to havc contact with so and so. And no 
one, including the State of Florida, has the right to tell you, Your 
Honor, as a parent, that you have to havc a reason to not want 
your cliildreti to be with someone. 

[GRANDMOTHER’S ATTORNEY]: Your Honor- 
THE COURT: Yeah, you do, because grandparents are enti- 

tlcd to visitation rights. 
Thc court thus niade its position clcar tliat’ihc fntlicr tnust 

justify thc dcnial of visitation with thc grandmother. This was 
incorrcct. This statute does not provide that a grandparcnt is 
entitled to visitation based solely upon his or her status as il 
grndparcnt. Although thc courts of this state hnvc opined that 
Florida’s Icgislaturc has adoptcd a policy that visitation between 
grandparents and grandchildren is potentially bcneficial, see, 
e.g., Griss v. Griss, 526 So. 2d 697, 699-701 (Fla. 3d DCA) 
(Pcarson, J.,  concurring), review dismissed, 531 So. 2d 1353 
(Fln, 1985); Dhoiz v. Melto)z, 565 So. 2d 1378, 1381 (Fla. 1st 
DCA 1990), thc lcgislative policy is given effect through the 
adoption of the statute itself, with tlie result that grandparents‘ 
uniquely, not aunts, uncles, siblings, friends, next friends, or 
“psychological parents,” qualify for visitation rights with a 
child not their own. As havc other states that have construcd 
similar statutes, we hold that there is no presumption that grand- 
parents are entitled to visitation. See Wcybrighr, 635 N.E. 2d at 
121 (“The ovcrriding concern of the court in any custody or 
visitation decision is thc best interest of the child. A grandparent 
whose child has dicd and who seeks visitation under this section 
must show that it is in the bcst intcrcst of the grandchild that the 
visitation rcqucst bc grantcd. We reject petitioner’s argument 
that there is somehow a presumption that visitation is proper and 
thc custodial parcnt must show visitation should be restricted.”); 
Sunfanidlo, 850 P.2d at 271 (“In presuming the grandparents 
were entitled to visitation, the district court placed the burden of 
proof upon tlie mother to show that visitation was not in the child- 
ren’s best interests. The burden of proof is on the grandparents to 
show that it is in the children’s best interests.”); Ridenour v. 
Ridenour, 901 P.2d 770, 774 (N.M. Ct. App.) (“[Tlhere is no 
prcsunicd bcneficinl rclationship bctwecn grandparents and 
children; rathcr, visitation is appropriate only after grandparents 
havc nict onc of the threshold factors . . . and presented evidence 
to show, among othcr factors, that visitation is in the child’s best 
intercsts.”);cerr. denied, 898 P.2d 120 (N.M. 1995).s After 
revicwing this record, we can find no substantial competent 
cvidcncc that tlic ordcrcd visitation is in these children’s bcst 
intcrcsts. In light of this conclusion, it is unnccessary for us to 
reach tlic fathcr’s constitutional challcnges to the statute.6 

REVERSED and REMANDED. (DAUKSCH and COBB, 
JJ., concur.) 

‘4 752.01(1). Florida Statutcs (1993). 
’Vic Florida Suprcmc Coun has rcccntly dccided Dcagle v. Ileoglc, 678 So. 

2d 1271 (Flr. 1996). and has dcclwcd unconstimtional 5 752,01(l)(c), wliich 
concerns gnndparcnt visitation i i i  the contcxt of an intact parental marriage. 
Tlic First District Court of Appeal had uplicld h e  constitutionality of thc statute 
rclying substantially on its earlicr dccision in Skcto v. Uruwti, 559 So. 2d 38 1 
(FIL 1st DCA 19M), whicli found h a t  3 grandparent visitation order did not 
violntc a rvidowcd inotlicr’s constitutional riglit to privacy. As docs lliis casc. 
Skclo irivolvcd 0 752.01(1)(a) and tlic situation wlrcre one of Uic child’s parents 
is dcccascd. From llic sondpoint of a parent’s fundamental right to nise  his or 
licr children, Dcoglc, nt $341, the distinction bctwcen an intact marriage wlicrc 
one parcnt objccts lo visitition and a casc where onc parcnt has dicd and tlic 
surviving parcnt objccts to visitation is hard to disccm. Tlic First District Court 
atguui in Beagle Uui llvy sliwld k trcatcd h e  samnc. Judge Wcbstcr. wlw 

- 
’Cf. Stcword v. Sfcivard. 8sH) P.2d 777. 752 (Nev. 1995) (constmill 

grandparent visitation statute nearly idcntical to Florida’s to ciiibody a presulill 
tion agobur gmndparcnt visitation when divorced parenu; wid1 full Icgal rig111 
10 Ihe children agrcc that it is not in dic child’s bcst interest to see its grandpar 
en& 

’Even Uiough by 1993. every state iii the nation had adopted a statutc prr 
viding for grandparent visitation over tlic objection of a parent o r  parelits, Cyr 
thia L. Greene. Grandparerits‘ Vlsiruiion Riglris: 0 the Tide Turnitrg?, 12 J 
Am. Acad. Matriin. L. 5 1 .  52 & n.3 (1994), constitutional challengcs to thcs 
sLaNIcs have apparently just begun. In  the contexl of the fcdcml right lo privac 
and its protcctioii of the fundarncntal right to raise a child without govcnrnicrrt: 
intcrfcrencc. most coufts that liavc addrcsscd tlic issue havc aiialyzcd the vislts 
tion staturcs with what appears to be only 3 rational basis scrutiny and Ira\, 
cnncludcd that thc statutes pass drc constitutional challengc. Hoilcy v. B l o ~ ; i (  
542 N.E. 2d 1015 (Ind. Ct, App. 1989): Sprodlirrg 10. 1Iurri.r. 775 P.2d 36 
(Kai~. Ct. App. 1989); Ki/i,q v. Kih,q, 828 S.W. 2d 630 (Ky.). c m .  dcrticd. SO 
U.S.931,113S.Ct.378.121L.Ed.2J?89(199?):1~.T.v.J.E..650A.2d1 
(N.J. Supcr. Ct. CIi. Div. 1994); feoplc  C.K rcl. Siblzy v. Slrcppord. 429 N , E  
2d 1049 (N.Y. 1981); Dofrirari v. Doltnmt. 586 S.W. 2d G06, 1509 (Tcx. C: 
App. 1979); Cottippbcll V .  Cottrphcll, 896 P.2d 635 (Utah Ct. App. 1995). 0;i 

court applicd ;in intcmicdi:ltc foriir of scroiiny in  ihc fasiiiuti of t l ~ c  plur:Ilii: 
opinion of  Justiccs O’Connor, Keniicdy aiid Soutcr ill Pfniiircd Porotrlrood 1’ 

ing the law. licld that a stature does iiot inipcnnissibly intcrfcre witli parcxs 
constitutional rights unless ilie shtc  substaiiiinlly iiifringcs upon tlrc ianiil: 
rclationship. Ilcntdotz V. Td iey ,  857 S.W. 2d 203 (hlo. 1993). Otlicr coun 
Invc applied a strict scrutiny tcst and found visitstion S ~ I U ~ C S  to Irc narrowt: 
d n w n  to cffcct thc suies’ compclling iiitcrcsts ii i  pronioriiry Eraiidl)arciit-grand 
child rclationships. Skcfo y. Broiwi. 559 So. 2d 381 (Fla. 1st DCA 1990): Ridc 
now: Michucl v. Ilcrrzler. 900 P.2d 1144 (Wyo. 1995). Also applying a stric 
scrutiny analysis. however. the Suprenie Coun of Gcorgia rcccntly licld Gcor 
gia’s gnndparcnt visihtion statute to bc unlawful undcr both the Unitcd Sink 
and the Georgia constitutions. finding insulficicnt cvidcncc to sustiin tlic notioi 
dint grandparental visitation always supported a cliild’s liealdi or wclrare, an( 
tliat, even assuming such bcncfin. Uic shtc  cannot forcc visitation ovcr ih 
parents’ objcctions widiout a showing that failing to do so would be ham~rul  I( 
the child. Brook v. Porkcrsoti, 454 S.E. 2d 769 (Ga.). cert. doricd. 116 S. Cr 
377. 133 L. Ed. 2d 301 (1995). Similarly, artcr applyiiig largcly fcdcfiil princi 
ples to the statc constihttioii, the Tcnnessce Suprcrnc Coun. ii i  Iluivk v. I f m k  
855 S.W. 2d 573 (Tcnn. 1393), licld that Tcnnessce’s gmndpmii t  visintioi 
statute violatcd parents’ constitutionally guaranteed right to nisc  tlicir cliildrcl 
without unwsrrantcd state intcwciitioii bccausc ttic slate lacked n compcllin; 
intcrest in grandparent-grandchild visitation absent a showing tliat a substanti2 
harm would otherwise thrcatcn a child’s health or welfarc. hlorc rcccntly, tht 
Tcnnesscc court extended its analysis to tcrminntc gnndparcnt visitition after : 
child’s mother and new adoptive father objectcd. Sirtutio/is v. 81utrotrs. 30( 
S.W. 2d 682 (Tenn. 1995). 

* * *  
Criminal law-Search and scizurc-Evidcticc scizcd from dc- 
fcndant’s vchiclc and pcrsoii following arrcst of tlcfccndant’> 
passcngcr, who had respoiidcd to officcr)s rcqucst thilt lic rc. 
inovc his hands froiii his pockcts by cniptyiiig coiitciits of liir 
pockcts and tlicrcby rcvcaling bag of cannabis-Ordcr grniitinE 
motion to suppress is affinncd-Arrcst of dcfcntlant’s passcll- 
gcr) which Icd to scarch of  vcliiclc and of  dcrciidatit, WIS utilan.- 
ful-Coiiscnsual ciicountcr bctwccn officcr and passcngcr out 
sidc tlic vchiclc was transfortncd into 311 illcgol stop wlicn orficci 
asked passciigcr to reniow liis liaiids from his pockcts \\’itliou 
justification 
STATE OF FLORIDA, hppcllant. v. JEREMIAII JOHNSON, Appcllcc. 5tl 
District. Casc No. 115-1943, Opinion filcd Dcccinbcr 6, 1976. Appcd froin (111 

Circuit Court for Oraiigc Counry, Ticotis Rroiison. Judgc. Counscl: Robcrt A 
Butterwordi. httorncy Gcncnl, Tallahassce. and Darbara Arlciic Fink, Assis 
rant Altomcy Gcncral, Daytona Beach, for Appcllant. Jaincs R .  Gibsoii. Publi( 
Defender, and S.C. Van Voorhccs, AssistJnt Public Dcfcndcr, Daytona Dcach 
for Appellee. 

ON APPELLEE’S MOTION FOR REHEARING 

CUSCV. 505 U.S. 833, 112 S.  Ct. 2791. 120 L. Ed. :d 674 (1932). ;ind, tlpliolil 

[Original Opinion at 21 Fln. L. Wcckly D1909bJ 
(‘THOMPSON, J.) Wc grant tlic Appcllcc’s motion for rclicar 
ing, withdraw thc opinion filcd 23 August 1396, and substitul~ 
thcrefor the following opinion: 

The Statc of Florida appeals the trial court’s ordcr grantin! 
Jcrcmiah Jolinson’s motion to supprcss. Jolinson allcgcd in hi 
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motion that the evidence was seized during an illegal scarch of his 
vehicle. He argucd to thc trial court that thc arrest of his passen- 
;er, William Ryan, did not providc probable C ~ U S C  to scnrch his 
xhicle since the state did not show that the search was consistcnt 
with exceptions to the “warrant rule” of the Fourth Amendrncnt. 
The statc argucd that New York v. Belron, 453 U.S. 454, 101 S. 
21. 2860, 69 L. Ed. 2d 768 (1981). allowcd the police to search 
he passenger compartment of a vchicle incident to thc arrest of a 
.eccnt occupant. Thc trial court granted the motion on the ground 
hat, although Ryan wns lawfully arrestcd, Belton did not justify 
hc search of Johnson’s vehicle. We affirm bccausc we find that 
he arrest of Ryan was unlawful. 

Two uniformcd and armed bicycle patrol officers approached 
‘ohnson’s car at 3:30 a.m. The car, a Ilonda Civic. was legally 
mrked in a parking garage in downtown Orlando. The officers 
estified that as they approached the vehicle they did not see my 
inusual movemcnt or furtive gestures; they did not smell my 
Iurning marijuana, or see any drugs or contraband. Johnson and 
tyan got out of the car dong with Ryan’s girlfriend. The officers 
zstificd that they did not observe any behavior that established a 
{ell-founded suspicion that either Ryan or Johnson had cornmit- 
-d, was committing, or was about to commit a crime. See 8 
01.151, Fla. Stat. (1993); Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 
868,20 L. Ed, 2d 889 (1968). 

Onc of the officers walked up to Ryan and asked if he would 
e willing to talk to the officer. Ryan said he would, but upon 
oing so, placed his hands in his pockets. The officer asked Ryan 

he would mind removing his hands from his pockets, Ryan 
nswcred: “Sure, 1’11 empty the contents of my pocket.” He did 
5 and revealed a bag of cannabis. After determining that the 
Jbstance was indeed cannabis, the officers placed Ryan under 
mest and proceeded to search Johnson’s vehicle. In the glove 
Jmpartment, the officers found LSD and what they thought to 
c another illegal drug, Rufenol. The officers determined that 
)hnson was the owner of the vehiclc and placed him under ar- 
:st. During the search of Johnson’s person, the officers found 
Jditional LSD. 

Because the officer had neither a warrant nor grounds to 
:tain Ryan, he could only conduct ;I consensual encounter. 
nderFloridu v. Bostick, 501 U.S. 429, 1 I 1  S. Ct. 2382, I15 L. 
d.  2d 389 (1991), the police officer was allowed to ask Ryan to 
leak with him and to present identification, as long as Ryan felt 
at he could leave at any time .and that he was not requircd to 
ibmit to the apparent authority of the officer. Stare v. Mirchell, 
18 S O .  2d 1015 (Fla. 26 DCA 1994). Here, the initial encountcr 
as consensual, but i t  did not remain so. This court has held that 
ice an officer orders a person to remove his or her hand from a 
Jcket, the consensual encounter becomes a seizure. Harrison v. 
ale, 627 So. 2d 583 (Fla. 5th DCA 1993); accord Gipson v. 
ate, 667 So. 2d 418,420 (Fla. 5th DCA 1996). InHurn’son, the 
lpellant was stopped on the street by the police, who ordered 
m to remove his hands from his pocket. This court ruled that 
e consensual encounter evolved into a seizure when the officer 
dered him to remove his hand from his pocket. When he com- 
ied with the order, he submitted to the officer’s show of author- 
r .  627 So. 2d at 585. 
Other district courts have reached the same conclusion. See 

ilrner v. Slate, 625 So. 2d 1303 (Fla. 1st DCA 1993) (holding 
It abandonment of a razor blade was product of illegal stop and 
JS involuntary because seizure occurred when officer told 
fendant to take his hands out of his pockets); Johnson v. Srate, 
0 SO. 2d 581 (Fla. 1st DCA 1992) (holding that seizure oc- 
rred when officer told defendant to remove his hands from his 
ckets and to turn around so that officer could get a good look at 
n), rev. denied, 623 So. 2d495 (Fla. 1993); Dees v. Smre, 564 
. 2d 1166 (Fla. 1st DCA 1990) (holding that seizure occurrcd 
ien officer directed defendant to exit vehicle and remove her 
nd frompocket). The question, then, is whether a “request” is 
o a seizure. We think it is. 

The Florida Supreme Court in Popple v.  State, 626 So. 2d 
185, 188 (Fla. 1993), wrote that “[w]hether characterized as ;I 
rcqucst or an order” the act of directing a person to exit his ve- 
h ick”  constituted a show of authority which restrained [appel- 
lant’s] freedom of movement because a reasonable person tinder 
(he circumrances would believe llrat he should comply. ” (Em- 
phasis added). In Evans v. State, 546 So. 2d 1125 (Fla. 3d DCA 
1989), the appellate court was faced with facts similar to this 
case. An officer confronted Evans who was sitting on park bench 
at 4:OO a.m. Id. The officer “asked” Evans to take his hands out 
of his pocket for the officer’s safety. When Evans complied. a 
packet of cocaine dropped to the ground. The COUR reversed the 
trial court’s order which denied a motion to suppress evidence. 
The court wrote: 

“Given the realities of the situation and notwithstanding the 
policeman’s contrary statement, it is clear that a reasonable 
person [in the defendant’s situation] would have believed he was 
norfree fo [disobey rhe oflcer].” (Emphasis added). 

Id. 
This case turns upon whether compliance with a “request” to 

remove Rym’s hands from his pockets “to =sure the officers’ 
safety” constituted a seizure. Wc think it was reasonable under 
the circumstances for Ryan to believe he had to comply, Whether 
the officer’s statement was characterized as a “request” or an 
“order” is not determinative, Because Ryan’s freedom and 
movement were restricted without justification, the consensual 
encounter evolved into an illegal stop. Therefore, all the drugs 
and drug paraphernalia retrieved at the scene should have been 
suppressed. Wong Sun v. United Stales, 371 U.S. 471, 83 S. Ct. 
407,9 L. Ed. 2d 441 (1963); Woodson v. State, 579 So. 2d 381 
(Fla. 5th DCA 1991). The trial court was right, but for the wrong 
reason. Curraway v. Armour & Co., 156 So, 2d 494, 497 (Fla. 
1963). 

AFFIRMED. (GOSHORN, J., concurs. HARRIS, J.. dis- 
sents. with opinion.) 

(HARRIS, J., dissenting.) I respectfully dissent. 
The court suppressed the evidence in this case not because the 

officer commanded the codefendant to remove his hands from his 
pockets thus revealing the cannabis but rathcr because the court 
believed that it was improper, under the circumstances of this 
case, for the officers to search the passenger compartment of the 
automobile since the occupants were outside the vehicle at the 
time of the arrest. We all agree that this was an incorrect ruling, 
In New York v. Belton, 453 U.S. 454, 101 S.Ct. 2860,69 L.Ed 
2d 768 (1981), the United States Supreme Court addressed, “the 
question of the proper scope of a search of the interior of an auto- 
mobile incident to a lawful custodial arrest of its occupants” and 
held, “that when a policeman has made a lawful custodial arrest 
of the occupants of an automobile, he may. as a contemporaneous 
incident of that arrest, search the passenger compartment of that 
automobile.” 453 U.S. at 460. 101 S. Ct. at 2683-2684. We do 
not believe that “the occupants” can avoid the consequence of 
Belron by merely stepping outside the automobile as the officers 
approach. 

Even so, the majority holds that under the “tipsy coachman 
rule,” the trial court should be upheld because its ruling was 
right for another reason. The majority holds that the officer’s 
request that one of the occupants remove his hands from his 
pockets while thcy engaged in a conversation agreed to by that 
occupant W;LS so coercive that it converted what had been a con- 
sensual encounter into a seizure justifying the suppression of all 
the after-discovcred drugs. It is on this point that I dissent. 

The facts arc not disputed. Jercmiah Johnson, appellant here- 
in, was the driver and owner of a vehicle parked in a garage locat- 
ed on the top of the Alba Business Building. As officers on bicy- 
cles approached, the occupants exited the vehicle. One of these 
occupants was R p u .  Officer Berry approached Ryan and asked 
if hc could speak to him. Officer Berry testified, “he stated sure 



7- DISTRICT COURTS OF APPE 21 Fla. L. Weekly D2591 

and at that time he walked toward me and placed his hands in his 
pocket and I asked him if he would mind while I was talking to 
him if he would take his hands out of his pockct.” When asked 
why he made this request, Officer Berry responded, “because as 
I went on to explain I did not know him and for safety reasons I-- 
if I don’t know him and I didn’t know what he had in his pockets I 
would feel more comfortable if he takes his hands out of his 
pockets. ” 

In response to this request, Ryan said, “sure, I’ll empty the 
contents of my pockets.” He then proceeded to empty his pock- 
ets revealing the cannabis. Ryan was placed under arrest and 
since the officer had just observed him sitting in the passenger 
seat of the automobile, he proceeded to search the passenger 
compartmcnt of the vehicle. In the glove compartment, addition- 
al drugs were found. Because Johnson was the ownerldriver of 
the vehicle, he was placed under arrest and a search of his person 
revealed even more drugs. 

The majority takes the position that when the officer asked 
Ryan if he would mind removing his hands from his pockets, thc 
consensual encounter was converted into a seizure. I disagree. 
The majority’s reliance on Popple v. Stale, 626 So. 2d 185 (Fla. 
1993). in my view, is misplaced. In Popple, an officer ap- 
proached a vehicle legally parked in a dcsolate area and “asked” 
Popple to exit the vehicle. Requiring Popplc to exit his vehiclc is 
far more intrusive than merely asking him to remove his hands 
from his pockets and may well have hindered or restrictcd his 
freedom to leave or freedom to refuse to answer inquiries. In our 
case, there was nothing to prevent Ryan from terminating thc 
conversation or to prevent the occupants from getting back into 
the automobile and driving away. 

In Popple, the court observed, “[dluring a consensual en- 
counter a citizen may either voluntarily comply with a police 
officer’s requests or chose to ignore them.” Popple, 626 So. 2d 
at 186. The court did state: 

Whether characterized as a request or an order, we conclude tlm 
Deputy Wilmotli’s direction for Popple to exit his vehicle consti- 
tuted a show of authority which restrained Popple’s freedom of 
movement because a reasonable person under the circumstances 
would believe that he should comply. 

Id. at 188. 
But there is a distinction between “would you get out of your 

car?” which implies a command and “would you mind removing 
your hands from your pocket while we talk?” In the latter case, 
Ryan could merely have said that hc no longcr wished to talk to 
the officer and walked away. 

This case is controlled by Florida v. Bosrick, 501 U.S. 429, 
111 S.Ct.2382, l lSL.  Ed. 2d389(1991). InBosrick, theunited 
States Supreme Court held that a police officer, even though he 
has no basis for suspecting an individual, may not only request 
such individual talk to him but may also request such person to 
submit to a search so long as the officer does not convey a mes- 
sage that compliance with the request is required. There is noth- 
ing in this record, and the trial court made no such finding, that 
the request that Ryan remove his hands from his pockets while he 
and the officer talked conveyed a message that compliance was 
mandated. 

Under Bosrick, it would have been appropriate for the officer 
to even requcst Ryan submit to a search. Officer Berry did not 
request a search. His request was much less intrusive: “would 
you mind removing your hands from your pockets while wc 
talk.” I do not believe that this simple rcquest, most reasonable 
under the circumstances, justifies suppressing the drugs found as 
a result of Ryan’s voluntary compliance with the requcst. In 
Bostick v. State, 593 So. 2d 494 (Fla. 1992), the FloridaSupremc 
Court, on remand, upheld a rcqucst far more intrusive on its facc 
than the rcquest made herein. 

Torts-Dismissal-Plaintiff allegedly injurcd by attcnding facili- 
ty that was idvcrtiscd as upscalc wcight-loss clinic but was in 

* * *  

rcality a psychiatric facility-Error to dismiss action against 
psychiatric facility, physician and facility’s marketing agcnt 011 
ground of plaintiffs failure to comply with medical malpracticc 
presuit requiremcnts-Acts alleged in complaint for breach of 
contract, fraud, false imprisonment, intentional infliction of 
emotional distress, defamation, conspiracy to defraud, and loss 
of consortium did not arisc out of the rendering of or failure to 
render medical carc scrviccs 
KAREN ROBBINS and ELDON MAX ROBBINS, Appellants. v. ORLANDO, 
H.M.A.. INC.. etc.. et al.. Appellees. 5th District. Case No. 95-154. Opinion 
filed December 6, 1996. Appeal from the Circuit Court for Orange County, 
Lawrence R. Kirkwood. Judge. Counsel: Francis R.  Lakel. Tampa, for Appel- 
lants. Alan J. Landerman of Parker, Goodwin. McGuire. Burke, Landerman 6r 
Dabold, P.A., Orlando, for Appellee, Orlando H.M.A.,  Inc.. d/b/a Universiry 
Behavioral Ccnter. Lawrcncc E. Brownstcin of Law Offices of Lawrence E. 
Brownstein, and F. Laurens Brock and C n i g  A.  Brand of Runibcrgcr Kirk & 
Caldwell. Miami, for Appellce, Riat Mazcuri, M.D. 
(THOMPSON, J.) Karen Robbins (“Robbins”) and her hus- 
band, Eldon Robbins, appeal the trial court’s dismissal with prej- 
udice of their seven count coinplaint against Orlando H . M . A . ,  
lnc. d/b/a University Behavioral Centcr (“UBC”), Riaz Mu- 
curi, M.D., and Steve Hamparian, for failure to comply with the 
presuit screening requirements of Chapter 766, Florida Statutes 
(1993). Robbins contends that the alleged acts of the defendants 
did not arise out of a medical malpractice claim but from indc- 
pendent intentional torts, and that she was therefore not required 
to comply with Chapter 766. We reverse because the complaint 
allcgcs intentional torts rather than medical malpracticc. 

Whether a plaintiff must givc the requisite presuit noticc 
outlined in Chapter 766 is fact-dependent. Foshce Y.  Heulflt 
Munagentent Associates, Itic., 675 So. 2d 957 (Fla. 5th DCA 
1996). T’he allegations of the complaint, which must be taken as 
true, determine the facts. Id. “It is up to the court to decide from 
the allegations in the complaint whether the claim arises ‘out of 
the rendcring of, or the failure to rendcr, incdical care or servic- 
es.’ ” Id. (quoting 8 766.106, Fla. Stat. (1989)). 

Robbins filcd a seven count complaint against the appellees, 
alleging breach of contract, fraud, false imprisonment, inten- 
tional infliction of emotional distress, defamation, conspiracy to 
defraud, and loss of consortium. The complaint allcgcs that 
Robbins, a resident of Michigan, was overweight when she saw a 
television commercial for an upscale weight loss clinic callcd 
New Image. The advertisement ncvcr mentioned that New Image 
was a psychiatric facility. UBC and Dr. Mazcuri dcveloped, 
broadcasted, and authorized the use of the New Image advcrtisc- 
tncnt. Robbins telephoned for information about thc program and 
Hamparim, a marketing agent for UBC, returned her call. When 
she told him her medical insurance would not pay for a weight 
loss program or cosmetic surgery, he obtaincd all of hcr medical 
insurance information and secured payment for her stay at the 
clinic. Robbins later learned that in order to obtain thc payments 
from the insurance company, Dr. Mazcuri and UBC misin- 
formed the insurance company that Robbins suffercd frotn “ma- 
jor depression, severe eating disordcr, bulimia and dcpendent 
personality traits.” Robbins was never askcd to submit to a 
physical examination or to relcase her medical rccords to Dr. 
Mazcuri or UBC before they informed the insurance company of 
their diagnosis. 

UBC provided Robbins with a round-trip ticket to Orlando, 
where a limousine provided by UBC picked her up. When she 
arrived at the facility, she did not SCC any signs for New Image 
but she did sec a sign for “University Bchavioral Center.” The 
facility was a concrete block and brick building with a barbed 
wire fence. She entered the facility and was askcd to sign papers, 
which she did, thinking they wcrc insurancc fornis, Before clinic 
personnel cxamincd her or took hcr medical history, shc was 
givcn tlircc shots and pills which causcd nausca and vomiting. 
Shc was taken to dinncr and then to thc “unit” for thc evcning. 
When she stated that she was in thc wrong place and that she 
wanted to leave, she was told by a nurse that evcrytbing would bc 
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Parole Commh. 643 So. 2d 668,671 (Flit. 1st DCA 1994). 
HERNANDEZ v. STATE. 3rd District. 4’96-816. August 21. 1996. Appeal 
under Ha. R. App. P. 9.140(g) from the Circuit Court for Dadc County. Af- 
firmed. Zoetler v. State. 627 So. 2d 1328 (Fla. 3d DCA 1993), rev. detued, 639 
So.2d 984 (ma. 19W). 

* * *  
Criminal law-search and seizure-Vehicle-Omcers who saw 
defendant and passenger exit from vehicle as they approached 
were authorized to search passenger compartment of vehicle 
upon arrest of defendant for possession of cannabis which he 
pulled out of his pocket in response to officer’s request that he 
remove his hands from his pocket-Error to grant motion to 
suppress drugs found in vehicle on ground that defendant was 
standing outside vehicle at time of his arrest-Officer was per- 
mitted to walk up to defendant and ask if he would be willing to 
talk-Request that defendant remove hands from his pocket was 
reasonable in order to assure officer’s safety-Nothing in record 
indicates that defendant was under the impression that he was 
required to consent to the removal of his hands from his pocket 
STATE OF FLORIDA. Appellant, v. JEREMIAH JOHNSON, Appellee. 5th 
District. Case No. 95-1943. Opinion filed August 23. 1996. Appeal from the 
Circuit Court for Orange County. Theotis Bronxrn, Judge. Counsel: Robert A.  
BuaEmorth, Attorney General. Tallahassee. and Barbara Arlene Fink. Assis- 
tant Attorney General, Daytona Bcach. for Appellant. J a m s  B.  Gibson, Public 
Defender, and S.C. Van Voorhees, Assistant Public Defender, Daytona Beach, 
for Appellcc. 
(HARRIS, J.) Two police officers approached a parked vehicle 
in which appellant, Jeremiah Johnson, was sitting on the driver’s 
side and William Ryan was sitting on the passenger’s side. The 
occupants exited the vehicle upon the approach of thc officers. 
One of the officers walked up to Ryan and asked if he would be 
willing to talk to him. Ryan responded in the affirmative but upon 
doing so, placed his hands in his pockets. The officer asked Ryan 
if he would mind removing his hands from his pockets. Ryan 
answered; “Sure, I’ll empty the contents of my pockets.” He did 
so and revealed a bag of cannabis. After determining that the 
substance was indeed cannabis, the officers placed Ryan under 
arrest and proceeded to search the vehicle. In the glove compart- 
ment, the officers found LSD and what they thought to be another 
illegal drug, Rohypnol. The officers determined ba t  Johnson 
was the owner of the vehicle and placed him under arrest. During 
the search of Johnson’s person, the officers found additional 
LSD. Johnson moved to suppress the drugs, and the trial court 
granted the motion, on the basis that Ryan was standing outside 
the vehicle at the time of his arrest and, therefore, a search of the 
vehicle was unjustified. 

Although the passengers had exited the vehicle upon the offi- 
cers’ approach, the logic of New York v. Belton, 453 U.S. 454, 
101 S.Ct. 2860, 69 L.Ed.2d 768 (1981), and Stare Y. Smirh, 662 
So. 2d 725 (Fla. 2d DCA 1995), authorize the search of the 
passenger compartment of a vehicle upon the arrest of an occu- 
pant of that vehicle when the officers see the occupants exit the 
vehicle as they approach. 

It might be argued that when Ryan removed his hands from his 
pockets revealing the cannabis, he was responding to apparent 
police authority and thus what had been a consensual stop was 
converted into an illegal seizure, See generally Gipson v. Sfafe, 
667 So. 2d 418 (Fla. 5th DCA 1996), and Ham’son v. Sfare, 627 
So 2d 583 (Fla. 5th DCA 1993). We hold, however, that there 
can be a constitutional consent to the removal of hands from the 
pockets as well as a constitutional consent to answer questions or 
to submit to a search. 

This merely requires an analysis under Florida v. Bostick, 50 1 
U.S.429,111S.Ct.2382,115L.Ed.2d389(1991).InBostkk, 
the court held that a police officer, even though he has no basis 
for suspecting an individual, may nevertheless request that such 
person talk to him and may even request that such person submit 
to a search so long as the officer does not convey a message that 
compliance with the request is required. Here, unlike Gipson and 
Harrison in which the defendants were fold to remove their hands 

from their pockets, the officer merely requested that Ryan re 
move his hands from his pockets. This request was certain11 
reasonable in order to assure the officers’ safety since there wx 
no authority to search for weapons during this admittedly consen 
sual stop. 

There is nothing in the record to indicate, nor did the tria; 
court find, that Ryan was under the impression that he was re. 
quired to consent to the removal of his hands from his pockets. 
Consistency requires that we recognize a distinction between i 
request and a command even when the removal of the hands from 
the pockets is the subject of inquiry. 

REVERSED AND REMANDED for further action consis- 
tent with this opinion. (GOSHORN, J., concurs. THOMPSON, 
J., dissents, with opinion.) 

(THOMPSON. J., dissenting.) I respectfully dissent. This case 
turns upon whether compliance with a “request” instead of an 
“order” to remove Ryan’s hands from his pockets “to assure the 
officers’ safety” constituted a seizure. Whether the officer’s 
statement is characterized as a “request” instead of as an “or- 
der” is not determinative. The fact that Ryan’s freedom and 
movement were restricted caused the consensual encounter to 
evolve into an illegal stop. Therefore, all the drugs and drug 
paraphernalia retrieved at the scene should have been sup- 
pressed. Wong Sun v. Unired Stares, 371 US. 471. 83 s. Ct. 
407, 9 L. Ed, 2d 441 (1963); Woodron v. Sure, 579 So. 2d 381 
(Fla. 5th DCA 1991). 

When the two uniformed and armed officers approached 
Johnson’s car at 3:30 a.m., they were on bicycle patrol. John- 
son’s car, a Honda Civic, was legally parked in a parking garage 
in downtown Orlando. The officers testified that as they ap- 
proached the vehicle they did not see any unusual movement or 
furtive gestures; they did not smell any burning marijuana, or see 
any drugs or illegal contraband in clear view. Johnson and Ryan 
did get out of the car along with Ryan’s girlfriend. The officers 
testified that they did not observe any behavior that established a 
well-founded suspicion that either Ryan or Johnson had commit- 
ted, was committing, or was about to commit a crime. See $ 
901.151, Fla. Stat. (1993); Terry v. Ohio. 392 U.S. 1,88 S. Ct. 
1868, 20 L.Ed, 2d 889 (1968). The officers also testified they 
had no arrest warrants. Therefore, the police had no basis to 
justify a seizure of Ryan or Johnson. The only thing the officers 
could do was to conduct a consensual encounter. 

I agree that under Florida v. Bostick, 501 U.S. 429, 11 1 S. Ct. 
2382,115 L. Ed, 2d 389 (1991), the police officer was allowed to 
ask Ryan to speak with him and to present identification, as long 
as Ryan felt that he could leave at any time and that he was not 
required to submit to the apparent authority of the officer. State 
v. Mitchell, 638 So. 2d I015 (Fia. 2d DCA 1994). Here, thc 
initial encounter was consensual, but i t  did not remain so. This 
court has held that once an officer orders a person to remove his 
or her hand from a pocket, the consensual encounter becomes a 
seizure. Harrison v. State, 627 So. 2d 583 (Fla. 5th DCA 1993); 
uccord Gipson v. State, 667 So. 2d 418, 420 (Fla. 5th DCA 
1996). In Harrison. the appellant was stopped on the street by the 
police, who ordered him to remove his hands from his pocket. 
This court ruled that the consensual encounter evolved into a 
seizure when the officer ordered him to remove his hand from his 
pocket. When he complied with the order, he was submitting to 
the show of authority. Id. at 585. Other district courts have 
reached the same conclusion. See Palmer v. Stare, 625 SO. 2d 
1303 (Fla. 1st DCA 1993) (holding that abandonment of a razor 
blade was product of illegal stop and thus involuntary because 
seizure occurred when officer told defendant to take his hands out 
of his pockets); Johnron v. Sfare, 610 So. 2d 581 (Fla. 1st DCA 
1992) (holding that seizure occurred when officer told defendant 
to remove his hmds from his pockets and to turn around SO that 
officer could get a good look at him), rev. denied, 623 So. 2d 495 
(Fla. 1993); Dees v. Srarc, 564 So, 2d 1166 (Fla. 1st DCA 1990) 
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(holding that seizure occurred when officer directed defendant to 
exit vehicle and remove her hand from pocket); Evans Y. Sfate, 
546 So. 2d 1125 (Fla. 3d DCA 1989) (holding that cocaine was 
not voluntarily abandoned where defendant, who was sitting on 
park bench at 4:OO a.m., dropped cocaine after complying with 
constitutionally unjustified police order to remove hands from 
pocket for officer’s safety). It is clear that an order to remove a 
hand from a pockct is a seizure. The question, then, is whether a 
request is a seizure. I think it is. 

The Florida Supreme Court in Popple v. Sfate, 626 SO. 2d 
185, 188 (Fla. 1993), wrote that “[wlhether characterized as a 
request or an order” the act of directing a person to exit his vehi- 
:le “constituted a show of authority which restrained [appel- 
lant’s] freedom of movement because a reasonable person under 
:he circumstances would believe that he should comply.” Wheth- 
x characterized as a request or an order, the result is the same; 
Ryan submitted to the authority of the officer. I would affirm the 
xder suppressing the evidence. 

3ivil procedure-Corporations-Default judgment against 
lapanese corporation quashed based on finding that service of 
irocess through an American corporation which acted as Japa- 
iese corporation’s distributor was ineffective-Two corpora- 
ions were not shown by affidavit or evidence to be other than 
.epnrate and independent corporations-Neither American 
aorporation nor employee served by plaintiffs hnd general au- 
harity to act for Japancsc corporation-Unrefuted affidavit 
‘urther established that Japancse corporation had no office or 
gent in United States and did not do business in state in which 
tmployee of American corporation was served 
‘AITO CORPORATION, Appellant, v. JOHN FERRIS and LYNN FERRIS, 
tc., et al., Appellees. 5th District. Case No. 96-197. Opinion filed August 23. 
W6. Non-Final Appeal from the Circuit COUK for Orange County, Jeffords D. 
filler, Judge. Counsel: Anthony Dtglominc. III and Nicholc M. Mooney of 
)can, Mead, Egenon, Bloodwonh. Capouano & Bozanh. P.A.. Orlando, for 
ppellant. Robin M. Orosz of Maher. Gibson and Guiley. P.A.. Orlando, for 
.ppellecs. 
SHARP, W., J.) Taito Corporation appeals from an order of the 
*ial court which denied its motions to quash service of process 
nd set aside a default judgment entered against it. This court has 
irisdiction.’ Because we find that the record completely fails to 
stablish personal service of process over Taito.’ We reverse, 

After a default was entered against Taito. but before entry of 
ie judgment, Taito moved to dismiss the default and a hearing 
‘as held. Originally, the judge granted Taito’s mojion, but the 
ext day, appellees filed an objection and a second hearing was 
Ad. After this hearing, the trial court reversed itself, and Taito 
rought this appeal, At neither hearing was any testimony ad- 
uced, and the evidence in the record on appeal consists solely of 
Ftidavits and depositions. 

The record on appeal establishes that Taito is a Japanese cor- 
oration. It has no office, officers nor agents in this country. 
aito America was shown to be an Illinois based corporation 
rhich acts as a distributor for Taito. The two were not shown by 
ffidavit or evidence to be other than separate and independent 
srporations. The record also established without dispute that 
aito manufactured printed circuit boards in Japan. Taito Amer- 
‘a imported some circuit boards from Taito, to Illinois. and in- 
ailed one of them in a game. Taito America sold the product to 
leveland Coin Company, its distributor. Cleveland then sold 
e game to the Marriott or to another party who then sold it to the 
farriott. The game was eventually installed in an arcade ride in 
lorida. The plaintiffs minor son, John Ferris, was injured in an 
xident involving the arcade ride, which was the germination 
lr this lawsuit, 
The Femses tried to serve Taito through Taito America. They 

.wed Bianca Villareal, an employee of Taito America, in Illi- 
]is, pursuant to Section48.194. On April 26,1995 a default was 
ltered against Taito. Taito was so informed, and on September 

* * *  

6, 1995, Taito America faxed a copy of the summons to Taito in 
Japan. 

Taito filed a motion to set aside the default and to quash ser- 
vice of process on October 2, 1995. Ultimately the trial court 
denied the motions. It may have relied upon the fact that there 
was a considerable delay between the time Taito learned of the 
default and the time it moved to have it set aside. We think that is 
immaterial in this case. 

The record on appeal affords no constitutional or statutory 
basis for concluding that Taito was properly served in Illinois. 
Service on an agent or employee for a different corporation in 
Illinois is insufficient service on Taito. See Vuldostn Milling Co. 
v. Garretson, 54 So. 26 196 (Fla. 1951); Southeast Mail Trans- 
port, Inc. v. Amoco Oil Co.. 402 So. 2d 522,524 (Fla. 1st DCA 
1981); Dade Erecfion Service, Inc. v, S i m  Crane Service, Inc., 
379 So. 2d 423 (Fla. 2d DCA 1980). For purposes of validating 
service on a corporation, a business agent must have the general 
authority to act for the corporation. Id. Neither Taito America 
nor its employee meets these requirements. Affidavits offered 
for Taito established that Taito has no office in the United States. 
and it does not do business in Illinois. The Ferrises failed to 
controven any of these facts by affidavit or depositions. Nor did 
they establish any basis to conclude that Taito and Taito of Ame- 
rica are anything other than separate corporations. Mere status as 
a parent corporation is ineffective to establish long-arm juris- 
diction. Qualley v. International Air Sen.  Co., 595 So. 2d 194, 
196 (Fla. 3d DCA 1992), 

We conclude that service of process in this case was not prop- 
erly made on Taito, in Illinois. Thus, the default judgment must 
be vacated and service of process quashed. See Huguenor v. 
Huguenor, 420 So. 2d 344 (Fla. 5th DCA 1982); Buche, Halsey, 
Stuart, Shields, Inc. v. Mendoza, 400 So. 2d 558 (Fla. 3d DCA 
1981); Dade Erection Service, at 426. We do not reach, nor 
should the trial court have reached, the issues of excusable ne- 
glect, due diligence and meritorious defenses. vel non. Taito was 
not properly served with process. Accordingly the default judg- 
ment cannot stand. 

REVERSED. (GRIFFIN andTHOMPSON, JJ., concur.) 

‘This court has jurisdiction under Florida Rule of Appellate Pmcdurr 
9.130(a)(3)(C)(iv) and (a)(5) (set aside default). See Khubuni v. Mikulic, 620 
So. 2d 800,801 (Fla. 2d DCA 1993): Monk Cumpbcll Cmnc CO., Inc. v. Han- 
cock, 510 So. 2d 1 IW, 1105 (Ha. 4th DCA 1987). See also Ha. R. App. P. 
9.130(a)(3)(C)(i) (quash service of process); Local No. 66 Concrere Producrs 
und Muferiul Yurd Workers Y. Dennis, 453 So. 2d 1138 (ma. 4th DCA 1984). 

31ncidentally. the basis for exercising personal juridiction over Tairo in 
Florida is not clear either. but this point was not raised or argued by the parties. 
See Burger King Cop. v. Rudzewin, 471 U.S. 462. 105 S.Ct. 2174. 85 
L.Fd.2d 528 (1985); Kulko v. (7alifontiu Superior Coun, 436 U.S. 84, 92.98 
S.Ct. 1630. 1696-1697. 56 L.Ed. 2d 132 (1978): Intrrnutional Shoe 13. v. 
Wushingfon. 326 U.S. 310.66 S.CL 154.90 L.F.d.2d 95 (1945). 

* * *  
Injunctions-Dissolution of marriage-No abuse of discretion in 
finding that there was danger of dissipation of marital funds, or 
in entering injunction to preserve status quo, in view of wife’s 
conduct in revoking trust that had controlled lottery proceeds for 
preceding six years, emptying parties’ joint safe deposit box of 
all documents relating to lottery winnings and trust documents, 
denying husband access to documents, and denying that husband 
had claim to future proceeds 
LINDA PIERCE LEONARD. Appellant, v. JOHN MARK LEONARD. A p  
pellee. 5th District. Case No. 96625. Opinion tiled August 23, 1996. Non- 
Final Appeal from the Circuit Court for Flaglcr County. Kim C. Hammond. 
Judge. Counsel: Horace Smith, Jr.. of Monaco, Smith, Hood, Perkins, b u c k s  
&Stout, Daytona Beach, for Appcllant. James L. Rose of Rice and Rose, P.A.. 
Daytona Beach, for Appcllcc. 
(THOMPSON, J.) We affirm the temporary injunction. 

section 61.11, Florida Statutes (1993, which provides: 
Injunctions in marital dissolution cases are provided for by 

When either party is about to remove himself or herself or his or 


