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PRELIMINARY STATEMENT

Petitioner was the Defendant in crimnal proceedings in
the Circuit Court ofthe Fifteenth Judicial Grcuit, In and
For Pal m Beach County, Florida, before the Hon. Virginia Gay
Broome. For clarity, the parties wll be referred to as they
appear before this Honorable Court.

"p" - denotes references to Appendi X.

rTn . denotes references to transcripts of proceedings

before the |ower court.




STATEMENT OF THE CASE

petitioner was charged by Information filed October 12,
1995, wWith Sale of Cocaine (a 1). On January 19, 1996,
Petitioner filed a pro se motion to dismss his counsel (A 21 .
A Mtion to Wthdraw as counsel was filed by Petitioner's
counsel on January 25, 1996 (A 3).

On January 25, 1996, a hearing was held on the motion to
withdraw. (T 1 - 14). This was followed by a status hearing
on January 31, 1996 (T 25 - 20). On February 20, 1996, a
"Farettahearingoccurred, along Wth a hearing on the Mtion
to Suppress In Court and Qut of court Identification (T 21 -
85) .

on February 21, 1996, another hearing occurred on the
issue of counsel (T 86 . 96) . The case was tried onFebruary
22 - 26, 1996 (T 97 . 471). Upon Petitioner being found
guilty, he was sentenced on April 24, 1996 (T 472 - 504).

An appeal was heard by the Fourth District Court of
appeal, from which a decision was rendered, certifying a
conflict wth the First District (A 6). A petition was

filed for this court to accept jurisdiction (a 7),




ETATEMENT OF THE FACTS

petitioner was «charged Wwth Sale of Cocaine by
Information filed on Cctober 12, 1995 (A 1). On January 19,
1996 , Petitioner filed a pro se motion to di SmsSS counsel,
alleging that he never net his court appointed counsel until
January 19, 1996, his counsel failed to ingquire about defense
witnesses, and Petitioner feared conviction wthout new
counsel being appointed for him(a 2).

The hearing on the motion, and the Motien to Withdraw
filed by the appointed Public Defender (a3) occurred an
January 25,1996 (T 1 - 14). Counsel agreed that he had not
met with Petitioner prior to *June 19" (Sic - this should be
January 19), but stated that he had spoken to Petitioner on
two prior occasions in Decenber, 1995 (T 3) . Counsel clained
that he asked Petitioner for defense witnesses and Petitioner
refused to cooperate with him by refusing to provide himwth
names and their addresses(T 4).

The Court heard from Petitioner, who conplained about his
counsel's lack of comunication and that his counsel is
argunentative (T 6, 7). At the conclusion of the testinony,
the court ruled that Petitioner could either keep his present
counsel or represent hinself (T 8). Petitioner advised that
he di d not understand the court's ruling (T 8). He was told
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by the Court that he did not state sufficient enough grounds
to receive a new lawyer (T 8).

The Court then inquired about petitioner's education (T
9). He advised that he had a tenth grade education, no |egal
training, that he knows how to call witnesses and to cross
examne witnesses (T 9) . He advised that he knew how to give
an opening statement and a ¢losing argunent, but did not know
how to make |egal objection8 (T 9).

The Court ordered Petitioner to decide whether he wanted
to represent hinself or keep his present attorney (T 10).
Petitioner chose to represent hinmself and the Court granted
the Public Defender's Mdtion to Wthdraw (T 10). The case was
continued until the next calendar call (T 10 - 12).

on January 35, 1936, at a status check hearing, the
prosecutor expressed concern over her belief that Petitioner
was not capable of proceeding on the pending notion to
suppress, filing of a notice of alibi, or selecting a jury (T
17). The Court again inquired if Petitioner wanted the court
to reappoint the Public Defender to represent Petitioner,
since the Court did not believe Petitioner possessed enough
know edge to represent hinself (T 17). Petitioner agreedto
have the Public Defender stand by to give himilegal advice
when needed. The Court reappointed the Public Defender as

stand~by counsel (T 18).




On February 20, 1996, the Court conducted a "Faretta"
hearing (T 21 - 85). Petitioner was again asked if he w shed
to proceed as his own attorney. The Court again inquired of
Petitioner's education and ability to read (T 24). Petitioner
advised of his understanding of the police reports and his
past juvenile case (T 24 - 25). He again requested the
appoi ntnent of a new attorney because of a conflict with hi8
present counsel (T 26).

Though he admtted no training in crogs exam ning
Wi tnesses, Petitioner stated that he felt that he could do it
because he had seen it on television and in his last trial (T
27).  Petitioner advised that he had spoken to his wtnesses
and has filed his own notion to suppress in-court and out-of-
court identification (T 28). W admtted that he has no
training in making objections or how to nake a hearsay
objection (T 30).

Again, in spite of the gourt's attenpts to convince
Petitioner to accept counsgel, he advised that he wanted to try
his own case. He told the court that he was able to select a
jury (T 32 - 33). He told the court that he had a conflict
with his lawyer and did not have full faith and confidence in
him (T 35 - 37). The Court refused to dismss the Public

Defender as back up counsel (T 38 - 39).




The Court then proceeded with the hearing on the notion
to suppress identification, The Public Defender told the
court he was not ready, since he had not read the motion in
the tine gince he had given it to Petitioner (T 40). The
Court proceeded with the hearing, anyway.

After the prosecution presented the testinony of Agent
Trevor (Cayson, a harcotic agent for the Pal m Beach County
Sheriff's Ofice, Petitioner requested perm ssion to ask
questions of the witness (T 43). The Court advised that he
was not conpetent to do so (T 43). In spite of this
statement, the court permtted Petitioner to cross examne
Agent Cayson (T57 - 69). This was followed bythe Court
giving the Public Defender the opportunity to question the
witness (T 69).

Upon the conmpl etion of the testinony, the trial court
denied the nmotion to suppress in-court and out-of-court
identification (T 74)., The Court expressed its opinion that
Petitioner was capable of handling his own defensewith the
assistance of the Public Defender (T 74). The Court offered
Petitioner one nore opportunity to have counsel represent him
(T 74). Petitioner advised that he wshed to try the case
hi msel f (T 75).

At another hearing held on February 21, 1996, the Court

again asked Petitioner to let the Public Defender try his case

(T 89). Petitioner again refused (T 89). The Court offered




Petitioner to go through a nmock trial (r 94) . Petitioner
refused (T 94) .

At the beginning of trial on February 22, 1996, the Court
again asked Petitioner about having the attorney try the case
(r 99). Petitioner advised that it was his desire to try the
case (T 99) .

Trial in this cause occurredover three days, February
22, 23, and 26, 1996. The Public Defender was present to
assist Petitioner in the case. The first wtness was &gent
Cayson of the Palm Beach County Sheriff's O fice. Sone
objections were made to questions from the prosecution, but
there were notable instances when no objection was made to
statenments by wtnesses beyond the scope of the question asked
(r 209 « 210). In addition, identifications were nade of
Petitioner fromthe stand which were the nere relation of
hearsay coments, for which there was no objection (r 225,
226) . Petitioner conducted his own cross examnation of Agent
Cayson (T 238 - 253).

pDuring t he testimony of william Heightman,the supervi sor
of the drug section, no objection was nmade to the failure to
establish a proper chain of custody of the drugs (r 282 -
286) . In fact, the trial court overruled any objection prior

to it being made (T 288).




During the testimny Of O ficer Eddie Robinson of the
Delray Beach Police Departnent, no objection was made to the
| eadi ng questiomsabout the person who sold the drugs to Agent
Cayson, even though the witness did not have the opportunity
tosee this (T 298 - 299). Furthernore, during his testimony,
O ficer Robinson was able to answer not in response to a
question, without objection (T 310). On each of these
occasions, critical evidence against Petitioner was inproperly
heard by the jury,

A motion for judgment of acquittal and motion for
mstrial were made by the Public Defender on Petitioner's
behal f (T 351 - 354). The basis for these nmotions were the
| ack of identification of Petitioner, an objection to the
court admtting the drugs into evidence, and the State only
producing two officers identifying Petitioner, while arguing
to the jury in its opening statement that three officers had
identified him The court denied the notions (T 354).

The defense put on itscase and renewed the notion for
judgment Of acquittal (r 389). Petitioner arranged for a
def ense witness t0 appear on his behal f, Courtney Bellany.
The prosecution advised the court that it was preparedto
present evidence that tha wtness' statements of alibi for
Petitioner was either mstaken or false (T 415 - 416) . Based

upon this presentation, the trial court refused to allow M.
Bellany to testify (T 416 - 417).




Petitioner attenpted to present his closing argument to
the jury (v 437 - 443). H s original attenpts were thwarted
by objections by the prosecutor (T 437 - 438).

At the conclusion of the instructions to the jury,
coungel for Petitioner again requested a mstrial because the
court al l owed hearsay of O ficer Horrell's statements Of
i dentification of petitioner (T 464 - 465). The notion was
deni ed (T 466).

Fol [ owi ng deliberations, the jury found Petitioner guilty
of gale of cocaine, as charged (T 467). Petitioner was
sentenced on April 24, 1996 (T 472 - so4). He was adjudicated
guilty and placed on probation, with a special condition that

he successfully conplete the long track treatnent at the
Sheriff's Drug Farm (v 43 - 44).




POINT ON APPEAL
WHETHER THE DECISION OF THE FOURTH DI STRI CT BELOW FOLLOWS

THE Dl CTATES OF THE UNITED STATES sSUPREME COURT |N FARETIA v.
CALIFORNIA, 422 u.s. 806, 96 S. C. 2525, 45 L.Ed.2d 562
(1975) , CONCERNING THE mxTeENT OF THE INQUIRY TO BE MADE PRI OR
TO ALLOWING A DEFENDANT TO PROCEED TO TRI AL PRO SE?
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SUMMARY OF THE ARGUMENT

The Fourth District Court of Appeal's decision in Potts
V. State (A 6) isin conflict with decisions of the First
district in Doxteh V. State, 652 So.2d4 154 (Fla. 1st DCA
1995), and the Second District in Joneg v. State, 658 So.28
122 (Fla. 2a DCA 1995) in the Fourt District's refusal to
require a trial courtto inform a defendant of the possible
sentence and habitualization consequences prior to finding his
wai ves of counsel was freely and voluntarily made and al | ow ng

himto represent hinmself at trial.
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ARGUMENT

THE pEctsIoN OF THE FOURTH. DI STRI CT BELOW DOES NOI FOLLOW

THE DI CTATES OF THE uNITED STATES SUPREME COURT 1IN ma%
, 422 U.S. 806, 96 S. C. 2525, 45 I,.Ed.2d

(1975) CERNI NG THE EXTENT OF THE INQUIRY TO BE MADE PRI CR
TO ALLOWNG A pEFENDANT TO PROCEED TO TRI'AL PRO SE.

The Fourth District Court of appeai's decision below on
the requirements of a trial court to inform and inquire of a
defendant, upon a request for self representation, as set
forth inparetta v. California 422 U S 806, 96 s.Ct., 2525,

45 1.Bd.2d 562 (1975), is in conflict with the decision of the
First District Court of Appeal in Doxtch v. State, 651 So.2d
154 (Pla. 1St DCA 1995).

Petitioner herein was convicted after trial by jury for
the sale of cocaine (a 5. He represented hinself at trial
and appealed his conviction to the Fourth pistriet Court of
Appeal, claimng that the trial court failed to conduct a
proper inquiry, under Farxetta, prior to permtting self
representation at trial. Itis uncontroverted that Petitioner
"pergistently and consistently" gought the di scharge of his
court appointed counsel at trial patts (A 6). The Fourth
District Court of Appeal upheld petitiomer's conviction and in
| tS opinion, declined to follow the First pistrict Court of
Appeal ' s decision in Dgrtch concerning the proper inquiry
prior to permtting eelf -presentation at trial, as required
by EFaretta.

12




Petitioner asserts that the Fourth District Court of
Appeal erred in failing to reverse his conviction because of
an insufficient pFagetta 1inquiry by the trialj udge.
Specifically, the trial court erred in not advising himof the
possible sentence and the possibility of habitualixation, if
convi ct ed,

The First District Court of Appeal in Dorteh held that to
satisfy the dictates of garetta, the trial court nust advise
the accused of the possible sentence and possibility of
habitualization. The conflict between tne decisions of the
Fourth District and the First District in Dexteh, has been
certified and is before this eourt in this posture.

The trial court is required to conduct a Faretta inquiry
only Wwhan there is an unequivocal request forself
representation byt he accused. Dugsberger v. State, 655
S0.261 1202 (Fla. 2d bca 1992). See also Heems v. State, 645
So0.2d 1098 (Fla. 4th pca 1994). The purpose of the Earetta
inguiry IS to determne whether the accused has know ngly and
intelligently waived his right to counsel. Faretta. supza.
As required by the United States Supreme Court in PRaxetta, the
trial court should inquire:

What is the pefendant's age, education and background?

Wiat is the befendant's mental condition?

13




Doeg the Defendant  understand the dangers and
disadvantages Of self representation, including:
(a) The nature and conplexity of the case;
(b} the seriousness Of the charge;
(¢) the potential sentence; and
(d) the possibility of gentence enhancement such as
habitual offender, use of a firearmor use of a
mask.
What is Defendant's experience in the crimnal justice?
Does the Defendant understand therequirenent8 to abide
by the Rul es of CourtroompProcedure?
Was Def endant represented by counsel before trial ?
s the waiver a result of coercion or mistreatnent?
Following EFaretta, t he First District Court Of Appeal in
Doxteh and Second District Court of Appeal in Jopeg v. State,
658 So.2d 122 (Fla. 2d DCA 1995) have held that the trial
court nust inquire of the Defendant's |iteracy, conpetency,
and his understanding of his choice to represent hinself. The
court must be convinced that the accused is voluntarily
exercising his inforned free will. Id, Additionally, the
trial court nust advise t he accused of the seriousness of the
charges, the ramfications of a conviction and/or the
consequencea of habitualization. Dorfch. This court and
di strict courts of appeal of the State districts have
consistently held that the failure to conduct a Faretta

14




inquiry or the failure to conduct a conplete raretta inquiry
IS reversible error. state v. Young, 626 so.2d 655 (Fla.
1993) F.s.Ct.; Haslom v, State, 643 so.2d 59 (ria. 4th DCA
1995), State v. Rivag, 21 FLW D2022 (rla.4th DCA 1996); and
Johnson v. State, 629 so.2a 1050 (Fla 2d DCA 1993).

It is the extent of the paretta inquiry that is in
question here. In Dortch, the accused unequivocally made
known his desire to represent hinmself followi ng a |engthy
inquiry. The trial court accepted the Defendant's decision
and the trial was conducted with the Defendant representing
hinself. The Defendant was convicted of p0ssession of cocaine
and appealed his conviction to the First District Court of
Appeal,asserting that the trial court's Earetta inquiry was
| nadequate. Despite the lengthy inquiry conducted, the First
District Court of Appeal reversed his conviction, finding that
the requirenents of Earetta had not beenmet. Specifically,
the First District held that the trial court failed to advise
the Petitioner of the seriousness of the charge, the potential
sentence facing Petitioner if found guilty and the
congsequences Of habitualization. Id., (Enphasis supplied)
Thus, according to the First District, the definition of a
knowi ng, intelligent, and voluntary waiver t 0 counsel has been
interrupted to mean that the accused has been fully informed
of the consequences of a conviction, which includes
information of a potential sentence and habitualization.

15




Simply telling a defendant that he could go to jail, is not
enough.

In Jones, the defendant was convicted of aggravated
battery with a firearm attenpted robbery with a firearm and
possession of a firearm by a convicted felon. He appealed his
conviction, asserting that the trial court had not nade a
proper inquiry under Faretta into his desire for self
representation. Following the Faxetta inquiry, the court
determ ned that the defendant was not conpetent to represent
himsel f and required court appointed counsel to represent him
at the trial

The Second District Court of Appeal reversed the
conviction, holding that the trial court did not inquire fully
into the defendant's age, nental Condition, education and |ack
of know edge and experience in crimnal proceedings,
ram fication8 of self representation, seriousness of the
charges and ramfications of mandatory m nimum sentencing and
habi t ual i zati on. The Second District explored the inportance
of warning the accused of the potential sentences and
possibility of habitualization, The court held that wthout
such warnings, "Faretta's mandate that the record established
that a defendant knowingly and intelligently exercises the
right of self representation 'with eyes open' cannot be

fulfilled." Hence, wthout warnings of the possible sentence

16




and habitualization, the decision to proceed pro se cannot be
said to be truly voluntary.

A defendant who participates in his own defense nust be
awar e Of the  overwhel mng di sadvant ages of self
representation, the seriousness of the charges against him and
the potential sentence he mght face if found guilty Tayloxr v.
State, 610 So.2d 576 (Fla. 1st pca 1992). Finding the inquiry
insufficient, the Second District determned that the
defendant's decision to represent hinself was not nade
knowi ngly and voluntarily, "with eyes opened." Id.

In the instant case, although the court mnade numerous
inquiries into Petitioner's desire to proceed pro se or,
alternatively, to accept court appointed counsel, it failed to
fully advise Petitioner of theconsequences ofa convi ction
and possibilities of habitualization and the court overlooked
the deficiencies in Petitioner's background that rendered him
inconpetent to represent hinself. The nunber of tines the
court inquired carries no weight, if the essential elenents of
t he inquiry Wwere [ acking. Petitioner possesses only a tenth
grade education (T 9), has no | egal education (T 9), has no
ability to makelegal objections (T 9), has no training in the
cross examnation of witnesses and no training in how to
establish a hearsay objection (r 30). These deficiencies Were
apparent at trial by his lackof chjections to inadmssible
testinony (r 209-210, 225-225, 282-286, 298-299 and 310), but

17




in spits of this, he was permitted to continue to represent
himsel f throughout the course of trial. Rat her than
permtting Petitioner to continue his disastrous course of
self representation, the trial court should have required
court appointed counsel to represent Petitioner, rather than
have him act as standby counsel. The trial judge bel ow shoul d
have followed the trial ¢ourt's decision in Joneg - Petitioner
shoul d have been required to accept court appointed counsel at
t he beginning of trial or, at least the ceourt should have
counsel take over, when Petitioner's inconpetency to repreaent
hinself at trial becane all too evident.

The record clearly indicates that the trial. court never
fully advised Petitioner of the ramfications of a conviction
in this case, The failure to do this, in and of itself,
should result in a reversal of the conviction under the
Faretta dictates. The decision ofthe Fourth District in the
instant case has essentially guttedthe safeguards set forth
in Faretta, positing that the court need only be convinced
that the accused has the conpetence to waive his right to
counsel, not that he has conpetence to represent hinself.

The saf eguards of pagxetta have been codified in Florida
Rul e of Criminal Procedure 3.111(d) {3) which states:

No waiver shall be accepted if it appears
that the defendant i S unable t0 make an
intelligent and understanding Cchoice
because of a nental condition, age,
education, experience, the nature or
conplexity of the case, or other factors.

18




Based on Petitioner's lack of education, legal training and
experience, the trial court erred under Rule 3,111(d) (3) and
dictates of Faretta in accepting Petitioner's wai ver of
counsel as being knowing and intelligent.

Al'though the State cannot conpel a Defendant 10 accept a
lawyer he does not want, Faretta. supra, a Defendant's W shes
to proceed pro se nust be balanced against his ability to
adequately represent hinself. The factors set forth in
Faretta and Rule of Crimnal Procedure 3.111(d) (3), supra,
should be the standard by which the right of self
representation is granted or denied. Fromthe record in this
case, It 1Is apparent that under Rule 3.111(d) (3), the
Defendant's waiver was not knowing and voluntary; simlarly,
follow ng Doxrtch and Jopneg, the Faxetta inquiry herein was
ingufficient inasmuch as the trial court did not inform
Petitioner of the gentencing and habitualization possibilities
that could result from a conviction.

Petitioner asserts Chatthe decision of the Fourth
District Court Appeal in this cause i s aberrationaland is a
marked departure from the safeguards and requirenents of
Faretta. The Fourth pistrict Court of Appeal is inconsistent
inits treatment of Faretta. On the one hand, the Court has
properly stated the inportant rule fromEaxetta:

The ecrux of proper self representation
under Faretta 1S voluntariness, by which

the court nmeans a know ng, intelligent
wai ver of counsel. potts.
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But it goes on to state,
The accused need not be advised of
sentencing. and habitualization to make a
(0% repr esentat, on. o o o1 tO engage
Thisi S clearly a receding fromthe full extent of the
dictates of Faretta.

The First anda Second Districts in Rortech and Joneg have
recognized what the Fourth District Court of Appeal did not,
that only when the accused has been warned asto potential
sentencing and habitualization can his waiver of counsel be
truly know ng and vol untary under Faretta. Petitioner's
conviction should be reversed and this should adopt the
dictates of the First and Second Districts in Deorteh and
Jones, and retreat fromthe Fourth Distriect Court of Appeal's

position in this cause,
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CONCLUSION

Based upon the foregoing legal authority and argunent,
Petitioner requests this Court to reverse his conviction and

remand the case for a new trial.

Resgp fullysubm tted,

{ GARY Z/ ISRAEL, ESQ. %
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| HEREBY CERTIFY that a copy hereof has been furnished to

the off ice of the Attorney General, 1655 Pam Beach Lakes
Blvd., West Pal m Beach, FL 33401 this Minw day of Cctober,

R,

GARY s TSRAEL, P.A,

315 11 Street

West Palm Beach, FL 33401
FL Bar No. 270709 _
Attorney for Petitioner
561-655-3825
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IN- THE CIRGUL—COURT OF THE FIFTEENTH JUL_CIAL Cl RCU T _
~I'N AND FOR PALM BEACH COUNTY, STATE OF FLORI DA -

FALL TERM 1995 -
- CRIM NAL DIVISION *R"  (RBF) -

"STATE ‘OF FLORI CASE NO. 95-09835-CF
R ;Gl NAL BOOKING NO. 95031614

. JOSEPH HENRY POTTS, B/M 05/28/72, - - ST

——

/
| NFCRMATI O FOR o
SALE OF COCAI NE g

In the Name and by Authority of the State of Florida: o " "* &
BARRY E. KRISCHER, "as State Attorney for the Fifteenth Judicial Ci¥cuit, Palm

Beach County, Florida, by and through his undersigned Assistant tate
Attorney, charges that JOSEPH HENRY POTTS on or about SEPTEMBER 20, 199?

the County of Palm Beach and State of Florida, did. unlawfully and know ngly
sell or manufacture or deliver or possess wth intent-to sell, manufacture
or deliver cocaine or ecgonine, including any stereciscmer, salt, -compound: .
derivative &r preparation of‘cocalne or ecgonine,. a confrolled-substance,
contrary to Florida Statute 893.13(1) (a). (2 DEG FEL (LEVEL 5)

LUM\—/
-FL. BAR NO 56376
‘Assistant S ate Attorney '
Pal m Beach county, Flofi da -
STATE OF FLORI DA- E -
COUNTY oF pALM BEACH - - -

- - —

Appeared before me, SH RLEY A. DELUNA Assistant State Attorney for Palm
Beach County, Florida., personally known-to me,- who, being-first duly sworn, -
says that the all egat| ons as set forth in the foregm ng information are based.
upon -facts that have been sworn to as true, and which, if true, would
constitute the offense therein charged, that this prosecution is--instituted -

in good faith, and certifies that te ey under cath has & eceived from -
the material wtness or V\ntnesse-offense, -

~ 1395,
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-~ IN THE CIRCU T COURT OF THE
e FIFTEENTH JUDICIAL CIRCUT,
,/«\:‘; \ IN AND FOR PALM BEACH COUNTY,

-
it

.‘ FLORI DA.
. v
STATE OF FLORIDA o5 T CRIMNAL DIVISION. R
vs. SN CASE NO.:  95-9835CFA02
\ SR
SN Enih

Def endant .

MOTI ON TO W THDRAW As COUNSEL

The Public Defender moves this Court to allow the Public
Defender's Ofice to wthdraw as counsel and requests the Court to
appoi nt a memberof the Florida Bar who is in no way affiliated
with the Public Defender's Ofice to represent the Defendant in
this cause and as grounds would state:

1. The Defendant is charged with sale of cocaine, a 2nd
degree felony, punishable by up to 15 years in prison.

2. The Defendant refuses to cooperate with counsel in

the preparation of his case.

3. The Defendant has been verbally abusive and
insulting to counsel and has repeatedly stated that he desires a
new lawyer.

4. The Defendant provided counsel wth the addresses
of his two witnesses on the evening of January 22, 1996. On
January 24, 1996 counsel informed the Defendant that counsel w shed
to speak with his two witnesses. Counsel asked the Defendant for
help in locating his two witnesses. The Defendant refused stating
he wanted a new |lawer. Counsel drove to Delray Beach, viewed the

crime scene, and attenpted, albeit unsuccessfully, to locate the

=

14

V=)




Defendant's two witnesses. Counsel called the Defendant while in
Del ray Beach and requested the Defendant for help in locating the
W t nesses. Counsel infornmed the Defendant counsel would pick him
up at his house. The Defendant refused, stating that he wanted a
new | awyer.

5. At the present tine there is no attorney/client
relationship between the Defendant and counsel. Counsel can not

conpetently and effectively represent the Defendant under these
ci rcumnst ances. Counsel has yet to speak to the Defendant's two

Wi t nesses.
WHEREFORE, counsel respectfully requests the Court to

grant this Mtion and appoint private counsel to represent the
Def endant .

NOTICE OF HEARI NG
PLEASE TAKE NOTICE that the Public Defender will call up

the above Mdtion for hearing before Judge Broonme on

January 25, 1996 at 8:45 am. in Room _10-H , 205 North

Di xi e H ghway, Wst Palm Beach, Florida.
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CERTIFICATRE O F SRRVICR

| HEREBY CERTIFY that a true copy of the foregoing has

been furnished to the Ofice of the State Attorney by delivery on
Januarv_ 25 . 1996.

Respectfully submtted,

Rl CHARD L. JORANDRY
Public Defender

15th Judicial GCircuit

421 3rd Street

West Palm Beach, FL 33401
(407) 355-75

BY:

And é* Pelino
Assi stant Public Defender
Bar Nunber: 0882410




IN THE CIRCU T COURT OF PALM BEACH
COUNTY, FLORI DA.

CRIRM NAL DIVISION. R

CASE NO(S) : 95-983SCFA02
JOSEPH HENRY POTTS,

Def endant / Appel | ant,
VS.
STATE OF FLORI DA,

Plaintiff/Appellee.
/

NOTI CX OF APPEAL

NOTICE IS GVEN that JOSEPH  HENRY  POTTS, the
Def endant / Appel | ant appeals to the District Court of Appeal, Fourth
District of Florida, the judgnent of conviction and sentence
inmposed in the above-nentioned case by the Honorable Virginia Gy
Broome of the Circuit Court of the Fifteenth Judicial Grcuit, in
and for Palm Beach County, Crimnal Division, rendered on or about

April 24, 1996. e 2

7-1' T
IHJ:

CERTI FI CATE OF SERVICE

| HEREBY CERTIFY that a true and correct c‘_ogy oF the
foregoing has been furnished by hand delivery or mail tq(;‘-;,.}—:-he O:‘_fjfice ]
of the State Attorney, Palm Beach County, The Crimi'galg-,Ji;;é:tic;éis
Bui I ding, West Palm Beach, Florida, and the Ofice of the"Attorne;’
CGeneral, 1655 Pal m Beach Lakes Boul evard, 3rd Floor, Wst Palm

Beach, Florida, on My 17, 1996.

e a9
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- = - § Respectfully sﬁl_:mi t—t:.e_d,_ -

T = - RICHARD L. JORANDBY
- - -7 Publ i c Def ender - ---
15th Judicial Circuit of Florida
-Crimnal Justice Building
421 3rd Street
-West  Pal m--Beach-,-Florida 33401 -
(407) 355-7500

P
Andrew %ﬁ (o]
Assistafit Public Defender
Fl ori da Bar No: 0882410
R T - — 46 _
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J’, qj IN THE CIRCUIT/COUNTY COURT WF THI 1STT1 JUDIGIAL CIRCUIT OF IT.ORIDA, 1x AND FOR PALM BEACH COUNTY

CASE NO. ij_-é]@_%g—— (! E’Lg(})mv g

FR-29-1996 2:{%a P6—~1450463
| e 9234 r 784
STATE OF FLORIDA {1 COMMUNIYY O O OO TEN (YOI R R

oL DOROTHY H, WILKENs CLERK P8 COUNTY,

[ ] PROBATION

é‘ﬁ%lﬂ H’fr\f\.[ DO‘({S VIOLATOR

DEFENDANT

The above Defendant. being p{rsongily befasq this Gap_:('nprese;ncd by ‘ Qo 5 Z { 6{4_4_(13 (attormey)

C‘q .‘ ’ "\ -ubl.'\’ Ca\ \hh|u

'”'uf\‘ VRGN

= e
Having been (ried and found guilty of [1 Having entcred a plea of guiity 10 the | | ] Hawving entered 3 pica of nolo
the following crime(s): (ollowing crime(s): contenderc 1o the following
crime(s):
COUNT CRIME OFFENSE STATUTE NUMBER(S) DEGREE CASE OBTS

dve SQ\C’GQCOCKIU\L 4R, 1R LDF 9515%%5, NUMBER

[}L and no cause having ken shown why the Defendant should nor he adjudicated guity, [T IS QRIDDERED THAT the Defendant is hereby
ADJUDICATED GUILTY of the above cnme(s).

8] and pursuant o section 943,325, Florida Statutes, having been convictedof @ llemprs or offenses relating to sexual battery (ch. 754) or lewd and
lascivious conduct (ch. 800) the defendans shall be reguired 10 submit blood specimens.

1 and good cauwse being show: IT IS QRDERED THAT ADRJUDICATION OF GUILT BE WITHHELD.

SENTENCE

STAYED [ ]Thc Courthereby stays and withholds imposition of sentence as to count(s) and places the Defendant on [ ] Probation
and/or | ] Community Control under the supervision of the Dept. of Corrections (conditions of probation set forth in separate
order).

SENTENCE

DEFERRED [ | The Coun hcrehy defers imposicion of sentence until

The Defendant in Open Court was adwised of his nght 10 appeal from the Judgment by filing nouice of appeal with the Clerk of Court within thinty
days following the date senlénce is imposed or probauon is ordered pursuant to this adjudication. The defendant was also adwised of his nght 10

the assistance of counsel in taking said appeal al rhc expense of l_hc .S_(a(e upon showng of indigency. — =
A }\‘?r\
\ 1)

JUDGE. COUNTY/CIRCUIT COURT Z

G\ \enwir\voyrd\orders.adm\judgment

DONE ERED in Open Court at Palm Beach County,
"~




INTHE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FOURTH DISTRICT

JOSEPH HENRY POTTS,
. . Appellant,
v,

STATE OF FLORIDA,

Appeilee.

CASE NO. 9%-1769

Opinion filed July 30, 1997

"Appeal from the C&it Court for the Fifteenth
Judicid Circuit, Palm Beach County; Virginia Gay
Broome, Judge, L.T. Case No. 959835 CFAOQ2

Gay S Isael of Gay S. Israel, PA., West Pam
Beach, for appellant.

Robert A. Butterworth, Attorney Generd,
Tdlahasee, and Don M. Rogers, Assstant
Attorney General, West Palm Beach, for appellee.

FARMER, J.

~ We affirm the Conviction for sale-of cocaife but
write brlefly on the -
representadon & trial Dy defendant. Without
detailing al of the events that led fo the discharge of
appointed counsdl., it is enough to say that defendant
-himsdif persstently and consgtently sought the
discharge- The trid court’s inquiry Was sufficient
under Hardwick v. Sate, 521 So. 2d 1071 (Fla.
1988); cert. denied,-488 U.S. 871 (1988), and
Nelson v, State, 274 So. 2d 256 (Fla. 4th DCA 19

~73). We also concludethat the trialcourt complied

with Farerta v. California, 422U.S. 806 (1975).

-In Farerta the Court rejected the notion thet the
state can compel a defendant, to accept a lawyer he
does not want. In the words*of-the Court

issue involving self. .

a ]

- . JUEY TERM 1997

“The value of state-appointed counsel was not
unappreciated by the Founders, yet the notion-of
compulsory counsel was utterly foreign to them.
And whatever else may be said of those who
wrote the Bill of Rights, surely there can be no
doubt that they understood the inestimable worth .
of free choice”

422 U.S."at 833-34. Indeed, as the Court further

explained its holding:

“It is undenidble tha in mogt crimind
prosecutions  defendants could better defend with
counsel's guidance than by their own unskilled
efforts But where the defendant will not
voluntarily accept representation by counsel, the
potential advantage of a lawyer’s training and
experience can be redized, if a dl, only

imperfectly. Toforee @ lawyer on a defendant-can -

only fead him to believe that the law contrives
againg him. Moreover, it is not inconceivable
that in some rare instances. the defendant might in
fact present his case more effectivdy by
conducting his own defense. Personad liberties are
notrooted in the law of averages. Theright to
defend is persona. The defendant, and not his
lawyer or the- State, will bear the personal -
consequences of a conviction. It is the defendant,
-therefore, whomust be free persondly fo decide
whether in his particular case counsd isto his
advantage. And although he may conducthis own
" defense ultimately to his own detriment, his choice
must be honored out of ‘that. respect for the
individuai which iS the iifeblood of the law: ™
422 J.S, a 834. -Hence if is-obvious that a
- defendant has a right to represent himself and may-..
not be required toacccpt the lawyer given hitm by
the State. -

The crux of proper sclf-representation under
Faretta is voluntariness, by which the Court mcans
a knowing and intelligent waiver of counsel To”

" return again to the words of the Court™ - - -
~ “When an accused manages his own defense, he
relinquishes. as a purely factual matter, many of -
the traditional benefits assoeiated with the-right to
counsd. Eaqr this reason. in order to represent -
himsdf. +he accused must ‘knowngly and

LY




intelligently’ forgo those relinquished benefits.
Although a defendant need not himsaf have the
skill and experience of. a - lawyer in -order
competently  and intdligently to -choose
self-representation, he should be made aware of
the dangers and

establish that ‘he knows wha he is doing and his
choice is made with eyes open’

“Here, weeks before tria, Faretta clearly and
unequivocally declared to the trid judge that he
wanted to represent himself and did not want
counsdl. The record affirmatively shows that
Faretta was literate,  competent, and
understanding, and that he was voluntarily
exercisng hisinformed free will. The tial judee
had wamed Faretta that he thou&t it was a

, | . E |

F woul T follow all
the “ground rujes” of trial procedure. We need
make N0 assessment of how well or poorly Faretta
had mastered the intricacies of the hearsay rule
and the Cdlifornia code provisons that govem
challenges of potentid jurors on voir dire” [e.s.]

422 U.S. at 835-36.

While the Court required -that the defendant -

claming the right to represent himsdlf “should be
made aware of the dangers and disadvantages of
self-representation,” the Court then proceeded to

note in the-record before it that “[t]he trial judge had =

wamned Faretta that he thought it was a mistake not
to accept the assistance Of counsel.” In giving this
warning, the trid judgi in Farersa apparently did

disadvantages of
- sdlf-representation, so that --the -record will

chéfges and: all the péssiblc pendties, if the"

_self-representation proves unsuccessful.

.,

Our reading of Faretta is consstent with recent
decisons of the Horida supreme court on the
subject. In Hill v. State, 688 So. 2d 901 (Fla.
1996), a death perfalty case, the court affirmed a
walver of counsel under Faretta, saying:

Wc emphasize that a defendant does not need
to possess the technica legd knowledge of an
attomey before being permitted to proceed pro se.
As the Supreme Court stated in Godinez v.
Moran, 509 U.S. 389, 399, 113 §.Ct. 2680,
2686-87, 125 L.Ed.2d 321 (1993), ‘the
competence that is required of a defendant seeking
to waive his right to counsd is the competence to
waive the right, not the competence to represent
himself.”  Thus, the judge was not required to
give Hill a lesson on how to try a lawsuit before
finding that Hill was making a knowing waiver of
his right to counsel. Tt Was enough for Hill to be
derted generdly to the difficulties of navigating
the legal system, and in this case the inquiry went
beyond the minimum requirements to wan Hill of
the particular difficulty of laying a predicate for a
defense.” {e.0.]

688 So. 2d at 905. M& e-recently, in State v.
Bowen, 22 Fla. L. Weekly §208, 1997 WL 196637

“(Fla."Apr. 24, 1997), the court held that:
“once a court determines that a competent _

defendant of his or her owr free will hes
‘knowingly and intelligently: waived the-right to
counsel, the dictates of Faretta are sdtisfied, the
inquiry is over, and the defendant may proceed

f-

not engage in any extensive collogquy with him about_
ail of the possibie dangers lying within ~
“self-—representation. More importantly, t h € Court’s -
opinion does not suggest that the warning there
included a recapitulation of the nature of the charges °
- againg the defendant and the possible penalties, or
the. like. Thus there is nothing in Faretta
_suggesting that aknowing and intelligent assertion
of sclf—rcpresentauon depends on the mal court
-engaging in a catalog theck list of every possible
arimind law and procedure that may bear on the
defense of the case. Nor does the opimion even hint
thet the court must cover matters presumably taken
up -at the arraignment. such as the nature of the

~ unrepresented. The-court may not mquire further .
into whether the defendant ‘could provide himself

with a substantively qualitative defense’ . . . for it
iswithin the -defendant’s rights, if or-she so’
chooses. to St mute and miount no defense a dl.”
Sip Op:- a 3. -Neither case, however, cxprcssly
disapproves. earlier digtrict court opmlonsrequmng
-MOre extensive inquiry than that'in Farerraitself. . .
For the above Teasons, we dlsagree with Dorich v.
State. 65 1 So. 2d 154 (Fla. 1st DCA 1995), m
which the first district concluded that the obligation” - -
< to warn 3 defendant of the “disadvantages of-
- self~representation” necessarily requires that- the
2 -

U
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trial judge tell the defendant of the “seriousness of

7 the charges against him."the potential sentencehe  ~

might face if found guilty, [and] the consequences of-
hebitudization.” 651 So. 2d at 157. As the
supreme court explained concerning the death
pendty i Hill: ~
“Nor does the fact that this is a death pendty case -
make it O complex that a defendant cannot make
an intelligent choice to represent him or hersdlf.
It was sufficient that the judge made sure that Hill
knew the State would be seeking the death .
penaity. E.g., Hamblen v. State, 527 So.2d 800
(F1a.1988); Muhammad v. State, 494 So.2d 969
(Fla.1986); Goode v. Stare, 365 So.2d 381 (Fla),
cert. demied, 441 U.S. 967, 99 5.Ct. 2419, 60
L.Ed.2d 1074 (1979).”
688 So. 2d a 904. We know of no reason why in
noncapital cases the court must review the possible
sentencing aternatives to find that a waiver of
counsel under Faretta is knowing and intelligent.

. Actually, we agree with Judge Barfield m-dissent-

in Dortch where he said:
“None of this is required by Farerra. The accused
doesn't have to be very good at representing
himsdf or know much about the law. He must
only understand that -judges don't think
sdlf-representation is a good idea. and most
defendants would be better off with alawyer. The*
accused must understand there are serious
consequences _ that may flow from a criminal -

al "
65 1 So. 2d at 158. Our own reading Of Faretta is -
exactly like Judge Barfleld’s. -~ T

Here the trial _]L.dgC twice told defendamt that it~
would be-a big mistake for him to represent himself.
She frankly told him at one point that she doubted

A -

dient.” = S
AFFIRMED;  CONFLICT ~ CERTIFIED.

GUNTHER and. POLEN, J1., concur.

‘NOT FINAL UNHL THE DISPOSITION OF

ANY TIMELY FILED MOTION FOR

'REHEARING.

that he had sufficient legd knowledge to doan ~ - :

adequate job. In these. comments, the court was -
adequately conveying the thought that there was

. consderable danger in rejecting the services of the -
lawyer. Nevertheless, defendant insdsted that he

_would prefer to'represent himsdlf rather than take =
his chanees with the appointed lawyer, whom he

_ Characterized as argumentative. -~ -We rgect .
defendant’'s late-arisng  perception that he should
not have been dlowed to have the “fodl for the -
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| N TE DI STRI CT COURT OF AppeAL OF THE STATE- OF FLORIDA
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Appellant, - _ _ . - -
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STATE OF- FLORI DA,
Appellee.

APPELLANT'S AVENDED NOTICE TO INVOKE
DISCRETIONARY JURI SDICTION

NOTICE IS G VEN that JOSEPH HENRY POTTS,
Appel | ant / Def endant,

i nvokes the discretional jurisdiction

—

of the Supr eme Court to réview the decision of this-Court
1997.

between this District

rendered on July 30, The decision certifies a

conflict and the First District

from

its decision in Doztgh v. State, 6.51 S0.2d 154 (Fla. 1st DCA

19957 .

| HEREBY CERTIFY that

a true ‘and correct copy-of the= |

foregoing has been furnished, by mil,

‘to David M. Schultz:-

Ofice of the Attorney General,

1655 Pal m Beach Lakes .

Boué{ evard, Suite 300, West -Palm-Beach, Florida -33401, this -~ |} -
=\ - day o-f-Septenber, 199}___- - - -~ -
) S ﬂ - < -
U 2 . A ,/! - ==

GARV s /ISRAEL P A . <
Attorney-for- Appellant

315 11t h street ’

West Pal m Beach, Fl 33401
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