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INTRODUCTION

Petitioner, THE STATE OF FLORIDA, was the prosecution in the
trial court and Appellee in the District Court of Appeal of
Florida, Second District. Respondent, Chuck Junior Williams, was
the defendant in the trial court and the Appellant in the District
Court of Appeal. The symbol “R” designates the original record on

appeal. The symbol “T* designates the transcript of the trial

before the court.




STATEMENT OF THE CASE AND FACTS

The respondent, Appellant down below, appealed his convictions
and sentences for trafficking in methamphetamine, posgession of
cocaine, and possession of alprazolam. The convictions were
affirmed without discussion. However, the Second District reversed
portions of the sentence dealing with a failure to orally pronounce
Conditions of Probation numbered 8, 20 and 24. Williams v, State,
(8lip op. at 2 (Fla. 2d DCA October 8, 1997).

The Conditions are as follows:

8. You will submit to and pay for random
testing as directed by the supervision officer

or professional staff of the treatment center
where you are receiving treatment to determine

. the presence of alcohol or controlled
substances.
20. You shall submit to and pay for an

evaluation to determine whether or not you
have any treatable problem with (alcohol) (any
illegal drug). If you have said problem, you
are to submit to, pay for, and successfully
complete any recommended treatment program as
a result of said evaluation, all to be
completed at the direction of your Supervision

Officer.

24. You will obtain an evaluation to
determine if you are in need of inpatient drug
treatment. If so, vyou will enter and

successfully complete at your own expense, the
recommended inpatient treatment program at
DOC. You will abide by all the rules,
regulations and programg set forth by the
treatment center. You will complete and pay
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for any aftercare treatment as recommended by
the inpatient facility.

(R. 58-59).

The court held that requiring a defendant to pay for alcohol
or drug testing is a special condition of probation which must be
announced at sentencing. However, the Court acknowledged that
Section 948.09(6), Florida Statutes (1995) provides that a
defendant on supervision may be required by the Department of
Corrections to pay for drug urinalysis. The Court determined thisg
provision supports a conclusion that requiring payment for drug
testing is a general condition that need not be orally announced.
The Second District held that the conditions were special
conditions, reversed the sentence in part, but certified the
following question:

SHOULD THE REQUIREMENT THAT A DEFENDANT PAY
FOR DRUG TESTING BE TREATED AS A GENERAL
CONDITION OF PROBATION FOR WHICH NOTICE IS
PROVIDED BY SECTION 948.09(s6), FLORIDA
STATUTES (1995), OR SHOULD IT BE TREATED AS A
SPECIAL CONDITION THAT REQUIRES ORAL
ANNOUNCEMENT?

The State filed a Notice to Invoke Discretionary Jurisdiction

on October 17, 1997. On October 29, 1997, this Court postponed its

decision on jurisdiction.




SUUMMARY OF THE ARGUMENT

The requirement that appeilant pay for urinalysis testing to
identify drug usage is a general condition of probation, for which
sufficient notice and authorization is provided by Section

948.09(6), Fla. Stat. (1995). Therefore, such general condition

need not be orally announced at sentencing.




ARGUMENT

SHOULD THE REQUI REMENT THAT A DEFENDANT PAY
FOR DRUG TESTING BE TREATED AS A GENERAL
CONDI TI ON OF PROBATION FOR WHICH NOTICE IS
PROVI DED BY  SECTI ON 948.09(6), FLORI DA
STATUTES (1995), OR SHOULD IT BE TREATED AS A
SPECI AL CONDI Tl ON THAT REQUI RES ORAL
ANNOUNCEMENT?

This Court and the Second District Court of Appeal have
determned that requiring a defendant to pay for drug testing
constitutes a special condition of probation because it is not
aut horized by statute. Brock V. State, 688 So. 2d 909, at n. 4
(Fla. 1997); Curry Vv state, 682 So. 2d 1091 (Fla. 1996); Malone V.
State, 652 So. 2d 902 (Fla. 2d DCA 1995).

In Curry, sgupra, this Court struck the portion of the
probation order requiring the defendant to pay for drug evaluation
and treatnent prograns "because this is a special condition not
announced orally" at sentencing. In Curry, this Court did not
address section 948.09(6), Fla. Stat. (1995) as providing a
sufficient statutory basis for making payment for drug testing a
general condition of probation. However, this Court did determne

that a condition requiring a defendant to submit to drug evaluation

and screening was a standard condition of probation as provided in

Section 948.03(1) (j), Fla, Stat. (1988 Supp.).




Section 948.09(6), Fla. Stat. (1995) simlarly provides notice
to require a defendant to pay for wurinalysis testing. Section
948.09(6), Fla. Stat. (1995) provides:

(6) In addition to any other required
contributions, the departnent, at its
discretion, may require offenders under any
form of supervision to submit to and pay fox
urinalysis testing to identify drug usage as
part of the rehabilitation program. Any
failure to make such paynent, or participate,
may be considered ground for revocation by the
court, the Parole Conm ssion, or the Control
Rel ease Authority, or for renoval from the
pretrial intervention program by the state
attorney. The department may exenpt a person
from such paynent if it determnes that any of
the factors specified in subsection (3) exist.

(emphasi s added).

Accordingly, the State submits that conditions (8), (20), and
(24), insofar as they involve urinalysis testing for drug usage,
are general conditions of probation which need not be orally
announced at sentencing.

The Second District recognized the validity of Petitioner's
argunent in regard to paynent for wurinalysis testing for drugs in
the case of Johnson v, State, 696 So. 2d 831 (Fla. 24 DCA 1997).
In Johnsgon, this court struck only that portion of the condition

requiring paynent for breathalysex ox blood testing to determne

the presence of alcohol because that portion of the condition was




not enunmerated in the statutory conditions of probation. The court
cited to Section 948.03(1) (k) (Submt to randomtesting as directed
by the correctional probation officer or the professional staff of
the treatnent center where he is receiving treatment to deternine

the presence of alcohol or controlled substances) and Section

948.09(6) (payment for wurinalysis testing to determne drug usage)

Petitioner submts that Section 948.09(6), Fla. Stat. (1995)
specifically authorizes that a defendant under any form of
supervision may be required to submit to and pay for wurinalysis

testing to identify drug usage as part of any rehabilitation

program Moreover, this Court in Hart v, State, 668 So.2d 589,
592 (Fla. 1996) stated as follows:

It has been held that the usual “general
conditions" of probation are those contained
within the statutes.. (CGtation omtted). In
other words, a condition of probation which is
statutorily authorized or mandated...may be
I nposed and included in a witten order of
probation even if not orally pronounced at
sent enci ng. (Gtation omtted). “The |egal
underpinning of this rationale is that the
statute provides 'constructive notice of the
condition which together with the opportunity
to be heard and rai se any objections at the
sentencing hearing satisfies the conditions of
procedural due process.'"

Therefore, this Court should hold that the requirement that the

appel lant pay for wurinalysis testing to identify drug usage is a




general condition of probation. Petitioner recognizes that this

Court in Brock, susra stated that requiring a defendant to pay for

drug testing is a special condition of probation which |acks
statutory authorization and therefore nmust be orally pronounced at
sent enci ng. However, Petitioner would point out that it does not
appear that this Court was apprised of the fact that Section
948.09(6) specifically authorized wurinalysis drug testing.
Accordingly, this Court should affirm conditions 8, 20, and
24, as general conditions of probation, in so far as they relate

to requiring the defendant to pay for wurinalysis testing for drug

usage.




In light of the foregoing facts,

authority, Petitioner

Court affirm the judgnment

respectful ly

CONCLUSION

argunents, and citation of
requests that this Honorable
and sentence of the trial court.
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CERTIFICATE OF SERVICE
| HEREBY CERTIFY that a true and correct copy of the foregoing
has been furnished by US. mailto Richard P. Al bertine Esquire,
Public Defender's Ofice, Crimmnal Justice Center, 14250 49th
Street, Clearwater, Florida 34622 on this 12th day of Novenber

1997.
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