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STATEMENT OF THE CASE AND FACTS

Respondent G egory Uzdevenes, through his construction
conpany, CTC Devel opnent Corporation, Inc. (collectively mcTC")
designed and built a house for John and Annette Bray. App. 2.'
As constructed by CTC, the house was |ocated sone four feet
beyond a set back line in violation of restrictive covenants.
The adjoining |andowners filed suit against CTC and others
seeking injunctive relief and conpensatory damages. Uzdevenes
and CTC denmanded that Petitioner, State Farm Fire and Casualty
Company ("State Farn') defend and indemify them in the |awsuit
as a result of a "Contractor's Policy" that was in effect between
CTC and State Farm State Farm declined coverage. After
settling the wunderlying lawsuit, CTC and Uzdevenes filed this
suit against State Farm  App. 2-3.

State Farm noved for summary judgnent on the grounds that
the injury <caused to the adjoining |andowers was not an
"occurrence” wthin the terms of the insurance policy between CTC
and State Farm The trial court granted State Farnmis notion and
entered Summary Final Judgnent against CTC. App. 4. CTC appeal ed
the decision to the First District Court of Appeal, and the
District Court reversed the trial court in a Septenber 26, 1997
Opi ni on. App. 1-11. State Farm filed a tinmely nmotion for
rehearing, which was denied w thout opinion on Cctober 3, 1997.
App. 12 The Petitioner's notice to invoke the discretionary

jurisdiction of this Court was tinmely filed on Cctober 31, 1997.

! "App, __ v refers to the nunbered page in Petitioner's
Appendi X, which is attached to this brief.




SUMMARY OF ARGUMENT
In Hardware Mit. Cas. Co. v. Gerrits, 65 So0.2d 69 (Fla.

1953), this Court held that a builder's construction of a
building over a permssible boundary line did not constitute an
"accident" for purposes of insurance coverage. The facts of this

case are substantially identical to those in Hardware Mitual.

Despite the factual simlarities between the two cases, however,
the District Court expressly declined to follow Hardware Mitual
and instead elected to follow one of its own decisions, Glissom

V. Commercial Union Ins, Co., 610 8o0.2d 1299 (Fla. 1st DCA 1992),

rev . denied, 621 So.2d 1065 (Fla. 1993), a case with nmarkedly

different facts from both this case and Hardware Mitual The

District Court elected to follow Gissom rather than Hardware
Mut ual not because it could nmeaningfully distinguish Hardware

Mut ual but because it m stakenly believe that it was bound to

follow &Gissom under the doctrine of stare decisis.

This Court has held that a decision expressly and directly
conflicts with a prior decision from this Court when the decision
reaches a different result from the prior Supreme Court case
despite having substantially the same controlling facts. Because
the District Court's decision in this case produced a different
result on virtually the sanme facts as this Court's decision in

Hardware Mitual. this Court has discretionary jurisdiction to

review the District Court decision. Accordingly, this Court

shoul d exercise its discretionary jurisdiction and decide this

case on the nerits.




ARGUMENT

The Decision of the First District Court of Appeal Expressly and
Directly Conflicts with the Decision of This Court in Hardware
Mut. Cas. Co. wv. Cerrits, 65 8o0.2d 69 (Fla. 1953).

In Hardware Mut. Cas. Co. v. Gerrits, 65 So.2d 69 (Fla.

1953) , this Court held that a builder's construction of a
building over a permssible boundary line did not constitute an
"accident" for purposes of insurance coverage. The Har dwar e
Mutual decision has stood, virtually unchallenged, for nore than
40 years. The First District Court of Appeal bel ow, however,

expressly declined to follow the Hardware Mitual decision and

instead elected to follow its own decision in Glissom V.

Commercial Union Ins. Co., 610 So.2d 1299 (Fla. 1st DCA 1992},

rev. denied, 621 So.2d 1065 (Fla. 1993), a case with markedly

different facts from both this case and _Hardware Mitual. By

followng its own decision rather than a controlling decision
from this Court, the District Court msapplied the doctrine of

stare decisis and created an express and direct conflict wth

this Court's decision in Hardware Mitual. This Court, therefore,

has jurisdiction to review the District Court decision. See Art.
V, § 3(b) (3), Fla. Const.

This Court has held that it possesses jurisdiction to review
a district court decision based upon an express and direct
conflict when the District Court deci si on i nvol ves "the
application of a rule of law to produce a different result in a
case which involves substantially the sanme controlling facts as a

prior case disposed of by this CcCourt." Nielsen v. City of




Sarasota, 117 So.2d 731, 734 (Fla. 1960). See _also Crosslev v.
State 596 So.2d 447, 449 (Fla. 1992) (Court had jurisdiction to

review decision which reached opposite result from another
deci sion despite similar controlling facts). The underlying

facts of the cases need not be "virtually identical™ as long as

the cases cannot be nmeaningfully distinguished. See, e.9.,
Crossl ey, 506 So.2d at 449 (finding conflict even though

controlling facts were not "virtually identical"); Mobley v.
State, 143 So.2d 821, 823 (Fla. 1962) (finding conflict when the
factual distinctions between the cases were "superficial") ,

Here, because even the District Court could not neaningfully
distinguish this case from Hardware Mitual, the decisions are in

direct <conflict. In Hardware Mitual, a builder constructed a

building so that it encroached upon a neighbor's property Iline.

Hardware Mutual., 65 So.2d at 70. The nei ghbor sued for danages

and the case ultimately settled. The builder's insurance conpany
denied all liability, claimng that the decision to construct the
bui l ding where it was |ocated was not an "accident" within the
terms of the builder's liability insurance policy. The builder
subsequently filed suit against the insurance conpany seeking a
decl aratory judgment that the construction of the building was an
acci dent . The trial court entered judgnent in favor of the
bui | der. Id. at 70.

This Court reversed. The Court held that the |ocation of
the building was not an accident, but rather was based upon a
m stake of fact. According to the Court, "[aln effect which is

the natural and probable consequence of an act or course of




action is not an accident." Id. at 70. (enphasis in original)

Because the buil der "deliberately and designedly (al though
erroneousl y) located the building" where it was ultimtely
constructed, the Court held that the builder's actions did not
meet the plain nmeaning of an "accident." Id. at 71. Accordingly,
this Court held that the builder's actions were not covered by
his liability insurance policy. Id.

As denonstrated by the District Court's own opinion, the
controlling facts of this case are substantially identical. In
both cases, the builder intentionally constructed the building in
a particular location, but in both cases the buildings were
m stakenly located outside of a permssible boundary Iine. App.

2; Hardware Mitual, 65 So.2d at 70-71.° In both instances, the

buil ders were sued by neighbors, the builders settled the suits,
and the builders in turn sued their insurance conpanies for

i ndemi ficati on. App. 2-3; Hardware Mitual, 65 So.2d at 70.

Finally, as the District Court expressly recognized in its
Opi ni on, there was no "meaningful di fference" between the

| anguage contained in the various insurance policies in question.

App. 5.

? In Hardware Mutual, the building was constructed so that it
encroached upon a neighbor's property line, while in this case
the building encroached upon a set off line mandated by a
restrictive covenant. The difference, however, is inmaterial.
In both cases, the construction crossed perm ssible boundary
lines, thereby causing damage to neighbors. See Mblev v. State,
143 So.2d 821, 823 (Fla. 1962) (Supreme Court jurisdiction not
defeated by "superficial" distinctions) .




Despite the striking simlarities between this case and

Hardware Mitual, the District Court declined to follow Hardware

Mutual and instead followed Gissom v. Commercial Union Ins. Co

610 So.2d 1299 (Fla. 1st DCA 1992), rev. denied, 621 So.2d 1065
(Fla. 1993) , The facts in Gissom however, are conpletely
di stinguishable from those in this case (and Hardware Mitual) .
In Gissom a property owner allegedly "intentionally filled and
elevated a natural watercourse across his land." Id. at 1301

As a result of his actions, water allegedly backed up and flooded

a neighboring church. Id. The trustees of the church sued
Grissom. Gissom sought a defense and indemification from his
insurer, but the insurer declined coverage. Gissom ultimtely
sued his insurance conpany. In reversing a final judgment in

favor of the insurer, the First District Court of Appeal held
that Grissom's actions constituted an "occurrence" because his
actions caused "an unexpected or unintended injury or damage."
ld. at 1306.

The District Court below made no effort to distinguish this

case from Hardware Mitual or to reconcile the facts of this case

to those in Gissom Instead, the sole reason the District Court
elected to follow Gissom was "because of the requirenments of

stare decisis." App. 5. Contrary to the District Court's

hol di ng, however, when a District Court decision is arguably

inconsistent with a prior decision from this Court, stare decisis

requires the District Court to follow the decision fromthis




Court. See State v. Dwver, 332 So.2d 333, 335 (Fla. 1976)

("[wlhere an issue has been decided in the Supreme Court of the
state, the lower courts are bound to adhere to the Court's ruling
when considering sinilar issues, even though the court m ght
believe that the |law should be otherwise"); Hoffman v. Jones, 280
So.2d 431, 434 (Fla. 1973) (District Courts are "bound to follow
the case law set forth by this Court").

This Court, therefore, should exercise its discretion to
accept jurisdiction and review this case on the nerits for at
| east two reasons. First, the District Court decision in this
case, if allowed to stand, directly conflicts with a prior
decision of this Court on an inportant issue regarding insurance
coverage. Second, because the District Court incorrectly applied

the doctrine of stare decisis in reaching its decision, this

Court should quash the District Court decision to avoid al nost
certain confusion fromthe District and trial courts on this

i ssue.

CONCLUSI ON

Because the District Court in this case reached a different
result in this case fromthe result reached by this Court in

Hardware Mitual, a case wth substantially the same controlling

facts, this Court has discretionary jurisdiction to reviewthe

District Court decision. This Court, therefore, should exercise




its discretionary

Mut ual

and quash the District

jurisdiction, reaffirm the holding in _Hardware

Court deci sion.

Respectfully submtted,
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IN THE DI STRICT COURT OF APPEAL
FI RST DI STRICT, STATE OF FLORI DA

CTC DEVELOPMENT CORPORATION, NOT FINAL UNTIL TIMeE EXPIRES TO
INC. and GREGORY UZDEVENES, FI LE MOTI ON FOR REHEARI NG AND
DI SPCSI TI ON THERECF | F FI LED.

Appel | ant s,
V. CASE NO: 96-2976

STATE rFarM FI RE AND
CXSUALTY COWPANY,

el | ee.
App /

Qpinion filed August 26, 1997.

An appeal fromthe Circuit Cours for Escanbia County.
Nickolas P. Geeker, Judge.

Louis X. Rosenbloum and Stephen H Echsner of Levin, M ddlebrooks,
Mabi e, Thomas, Mayes & Mtchell, P.A, Pensacola, for Appellants.

M chael D. Hook and Charles 7. B3eall, Jr. of More, Hill,
Westmoreland, Hook & Bolton, P.A., Pensacola, for Appellee.

PER CURIAM.

CTC Devel opnment Corporation, Inc. (CTC), and Gegory Uzdevenes
(Uzdevenes) appeal a final summary judgment entered in favor of
State Farm Fire and Casualty Conpany (State rFarm), appellee. CTC
and Uzdevenes, Who are the insureds under a "Contractor's 2aolicy"”

i ssued oy State rarm, contend the trial court erred in ruling zhact,

‘ SYAVEE
. “?i‘“(t
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as a matter of law, the appellants' mstaken construction of a
resi dence beyond the set back lines of the lot was not an insurable
"occurrence" wthin the neaning of the policy. W agree and
reverse.

Uzdevenes, an architect, designed and constructed a residence
through his wholly-owned construction conpany, CTC, for John and
Annette Bray. The lot upon which the house was built was subject
to certain restrictive covenants which required that the house be

situated at least 15 feet from the side lot |ines. The house as

in violation of the restrictive covenants. Uzdevenes clained that
he built the Bray residence under the mstaken assunption that-the
homeowner s associ ati on had approved his request for a variance from

the set Dback line requirements.

Finley and Judy Holmes, who owned the property adjoining the
Bray residence, filed suit during construction of the Bray
resi dence against Uzdevenes, CIC, the Brays and AmSouth Bank of
Florida, the construction |ender, seeking an injunction and
conpensatory damages. Uzdevenes and CTC called upon State Farmto
defend the Hol mes' conplaint and to indemify them for the damages
claimed by the Hol nes. State Farm declined to defend and denied
coverage for this incident. Utimately, the Holnmes' suit was
settled by Uzdevenes and CTC jointly paying $22,500 to the Hol mes.
In addition, CTC and Uzdevenes incurred $29,400 in attorney's fees
and other defense costs.

Uzdevenes and CTC filed suit against State Farm seeking




damages against the insurer based upon its failure to defend the

. Hol mes'

In its answer, anong other things, State Farm deni ed any defense or

action and to indemify Uzdevenes and CTC for their |osses.

coverage obligations under the policy, contending that the damages
clai med bythe Hol mes did "not constitute property damage caused by
an occurrence" or an "accident" under the terns of the policy.

State Farns policy which is the subject of the instant action
is entitled a "Contractor's  Policy." For an annual policy premum
of $5 927, the policy provided business liability Insurance
coverage of $50G,0GG and other coverages up to 31,333,000 to CTC as
the nanmed insured and to Uzdevenes as an executive officer of the
named i nsur ed. Under the policy, the "Conprehensive Business
Li ability" coverage obligates the insurer to:

pay those suns that the insured becones |egally
. obligated to pay as damges becauFe of  bodi |
injury, property damage, Pe€rsonal injury o
advertising imjury to which this !0surance
applies. . . . ~This insurance applies only:

1. to bodily ianjury or property danmage
caused by an” eccurrence which takes

place in the coverage territory during
the policy period.

"Occurrence" 1S defined in the policy as follows:

a. an accident, including continuous or
repeated exposure to substantially the same
general harnful conditions which result in

bodily injury or property danage; or

b. the conmission of an offense, or a series
of simlar or related offenses, which results
in personal imjury or advertising injury.

For purposes of this definition bodily injury

or property damage resulting from the use of
reasonabl e force to protect persons or

RERERTA NI




property will be considered an accident.l

The term "accident" is not defined in the policy,. The policy
contains the followng exclusion, among others, stating that
business liability coverage does not apply:

1. to bodily injury or propertydamage:

a. expected or intended from the
standpoint of the insured; or

b. to any person or property which
is the result of wllful and
mal i ci ous acts of the insured.
State Farm noved for summary judgnent arguing that under
Hardware Mut. Cas. Co. v, Gerrits, 65 So. 2d 69 (Fla. 1953), the
construction of the Bray hone beyond the set back line resulting in

danage to the Holnes did not constitute an "accident”" wthin the
meaning of its liability policy because the construction was an
intentional act. The trial court agreed and granted summary

judgment. This appeal followed.

This case is controlled by the earlier decision of this court
in Grissom v. Commercial Union Ins. Co., 610 So. 2d 1299 (Fla. 1st
DCA 1992), rev. denied, 621 So. 2d 1065 (Fla. 1993). For that
reason, the case nust be reversed. W also feel that the result
reached here is an acceptable one considering the terns and
| anguage of the insurance policy at issue. In short, it is
reasonable to conclude that the injury endured by Finley and Judy

Holnes fits into the policy's coverage of "property danage" caused

-In the State Farm policy, defined terms are printed iz boid
type face.




by an “occurrence” defined as an "accident."

W would also point out, however, that notw thstanding the
expl anation set out in Grissom,we do not agree that there is a
meani ngful difference in -the policy provisions in Grigsom and those
involved in Hardware Mit, Casualty Co. V. Gerrits, 65 So. 2d 69
(Fla. 1953). W cannot state that there is a neaningful difference
in language between an "accident" and an "occurrence" defined as an
"accident." However, because of the requirenents of stare decisis,
the dictates of the Grissom case apply here.

Reversed and remanded for proceedings consistent: wth this

opi ni on.

JOANOS and WOLF, JJ., concur; VAN NORTWCK, J., concurring
specially with witten opinion.




VAN NORTWCX, J., concurring specially.

I agree with the majority that Grissem v. Commercial Union
Ing. co., 610 So. 2d 1299 (Fla. 1st DCA 1992), conmpels that we
reverse here. I wite- separately because 1 disagree with the
majority's conclusion that there is not a neaningful distinction

between the applicable insurance policy provisions in the instant

case and in Grissom and the policy provisions in Hapdward Mut. Cas.

, V. errits, 65 So. 69 (Fla. 1953).
The central question posed by this case is whether, under the
instant policy |anguage, the m staken construction of a house in

violation of a set back line requirenent constitutes an "accident"

or "occurrence." Few insurance policy terms have provoked more
controversy in litigation than the word "accident." See Appleman,
Insurance Law and Practice (Berdal ed.), § 4492 (Appleman). As

this court has recognized, "(a]s used in various types of insurance
policies, the term 'accident' . . . has been given various
meanings, W th no indication of uniform agreenent on a single

accepted definition." Grissom, 610 So. 2d at 1304. Pr of essor

Appleman explains that, as a result of this anbiguity, over the
| ast 20 years insurance carriers have revised the |[anguage in
conprehensive general liability policies by substituting the word
"occurrence" for "acci dent” and, generally, by defining
"occurrence" to nean "an accident, including continuous or repeated
exposure to conditions, which result in bodily injury or property
damage neither expected nor intended from the standpoint of the

insured."” Appleman at § 4492. According to Appleman, used in this

6
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manner, the neaning of "accident" provides coverage not only for an
accidental event, but also for the unexpected injury or damage
resulting from an intentional act. Id. As a result, under this
policy language, if the resulting danmages can be viewed as
unintended by a fact-finder, the event constitutes an "accident"
for purposes of the liability insurance policy. Id. at § 4492 02.
The policy language in Gerrits, upon which the appellee
relies, is an exanple of the anbiguous use of the term "accident"”
di scussed by Appleman, In Gerritg, the insured constructed a
bui lding, locating it on the lot based upon a survey. The owner of
an adjacent property brought suit claimng the insured s building
encroached upon his property. The insured sought coverage tinder
his liability insurance policy claimng that his construction of
the building in a |ocation encroaching on an adjacent |ot was based
on an erroneous survey and constituted an "accident" under the
policy.
The policy in Gerrits provided, in pertinent part, as follows:

Coverage 8. Property Danage Liability. To

pay on behalf of the insured all suns which

the insured shall become obligated to ﬁay by

reason of the [liability inposed upon him by

| aw for damages because of injury to or

destruction of property, including the |oss_of

use thereof, caused bv accident and ari sing

out of the "hazards hereinafter defined.

(enmphasi s added).
Gerrits, 65 So. 2d at 70. Significantly, the Cerrits policy did
not define "accident." In holding that the insured' s construction
of the building was not an "accident" within the insurance pelicy,

the gerrits court in effect defined the term "accident" for the




purposes of coverage under the policy, explaining:
Aneffect which is the natural and probable
consequence of an act or course of ae%ion IS
not an accident. The effect which was the
natural and probable consequence of [the
insured's] act in erecting the building was
the encroachment on the adjoining property.

Id. at 70-71.

In grissom, this court addressed insurance policy |anguage
markedly different from the Gerring policy, but simlar to the
policy at bar. The Grissom-court held that the term "accident," as
defined jin the pol icy, included "an unexpected or unintended injury.
or damage that results from aknown cause." 610 So. 2dat 1306.
In Grissom, the insured property owner allegedly altered the
natural water course across his property causing drainage problens
that resulted in the flooding of the adjoining |andowner’s
property. Adj oining and upstream |andowners sought to recover
agai nst the insured, who sought defense- and indemification from
his insurance carrier. The subject insurance policy insured the
property owner for damages caused by an "occurrence.”  occurrence’
was defined in the policy as"an accident, including continuous or
repeated exposure to conditions, Which results in bodily injury or

property damage neither expected nor intended from the standpoint
of the insured . . ,*» Id. at 1304.

In Grissom, the trial court agreed with the insurer that the

insured's action in altering the water course across his proper=
was intentional and therefore was not an "accident.” On appeal,

this court found the term "accident” ambiguous and construed <he

SO0 G




policy in a light nost favorable to the insured follow ng

the settled rule that insurance policies are
to be construed liberally in favor of the
insured and strictly against the insurer, and
that whenever the language is susceptible of
two or nore constructions, the court nust
adopt that which is nost favorable to the
I nsured.

Id. at 1304 (citation omtted). This court then construed the term
"occurrence" under the Grissem policy to apply to any bodily injury
or property damage inflicted by the insured on a third party where
the insured does not intend to cause any harmto the third party,
even though damages are caused by the insured s intentional acts
and are reasonably foreseeable by the insured. Id. at 1305. The
policy language was interpreted to exclude from coverage only an
event where the resulting bodily injury or property danmage was
expected or intended by the insured. Id. at 1306. Accordingly,
although the insured's intentional alteration of the water course
across his property was not accidental, the flooding and damage to
the adjoining |andowner's property was neither expected or intended
from the insured s standpoint and therefore constituted a covered
" accident * Wthin the policy definition of the term "occurrence.”
Id. at 1307.

| recognize that the policy definition of "occurrence" here
appears somewhat different than the policy language in G--ssom
The Grigsom policy, as well as the nodel policies discussed by
, . . Wwhich

results in bodily injury or property damage neither expected or

Appl eman, define "occurrence" to mean "an accident

intended from the standpoint of the injured. . . ." Gxi , 610

,-.\
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So. 2d at 1304 gee Appleman at § 4492. The State Farm policy here
reaches the sanme point by placing simlar |anguage in the
exclusionary provision, which excludes coverage for bodily injury
and property danage "expected or intended from the standpoint of
the insured.” It is clear that, when the State Farm policy
definition of "occurrence" is read together with this exclusionary
provision,' the effect of the policy language in the instant case

is identical to that in_Grissom. See alsoSpengler v. State Farm
& Cas. Co., 568 So. 2d 1293, 1295 (Fla. 1st DCA 1990)(coverage

exciusion for bodily injury or property damage "which is either
expected or intended by an insured" did not apply where insured
i ntended to shoot supposed burglar but actually shot girlfriend

i nstead, because liability under policy should not be precluded for

an expected or intended act which... results in unexpected or

l_As stated in section 627.419(1), Florida Statutes (1995),
governing construction of policies:

Every insurance contract shall be construed
according to the entirety of its terns and
conditions as set forth in the policy and as
anmplified, extended, or medif J.ed by any
application therefor Of any i der or
endorsement thereto.

See e g¢. Price v, Southern—Home Ins Co of the Carolinas, 100 Fla.
338, ‘129 so. 748 (1930). Thus, we are obligated to adopt the

construction of the policy which will give effect to the whole
I nst rument and to each ofAlts various parts and Pro&gsm Miller
ssurance Corp.,

\ 40 (Fla.
1st DCA 1965) The interpretation here is also consistent with the
purpose of the exclusionary provision. The exclusionary clause
‘marks the boundary of the coverage of the policy . New
Hampshire lns. CO. V. (carzer, 359 SO 2d 2, 54 (Fla. lst DCA
1978). Further, the object Of the exclusionary clause is to

exclude that which would otherwise be included within the policy
coverage, SO as to prevent nisinterpretation. Appleman at § 7387.

10
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uni ntended injury).

Here and in Grissom, unlike the insurance policy in Gerrits,
the policy covers injury or damage “caused by an occurrence" and
defines "occurrence" to include injury or damage which was neither
expected nor intended by the injured. As recognized by Applenan,
this modified policy |anguage provides broader coverage for the
injured than the Gerrits definition of "accident,” which limted
coverage to injury or danmage caused by an accidental event.
Appleman at § 4492; see also Grissem, 610 So. 2d at 1305-06.
Because the parties in gGrissom and in the instant case
contractually provided for insurance coverage broader than that
provided in the Gerrits policy, | find the coverage provisions of
the policy in Cerrits clearly distinguishable from the provisions

in Grissom and the instant case.
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