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SUMMARY OF ARGUMENT

This case cannot be neaningfully distinguished from this

Court’s prior controlling decision in Hardware Miut. Cas. Co. V.

Cerrits, 65 So.2d 69 (Fla. 1953). In its brief, CTC Devel opnent
essentially concedes that the facts of this case are substantively
identical to those in GCerrits. CTC Devel opnent’s attenpt to
di stinguish this case from Gerrits based upon the | anguage in the
underlying policies is msplaced. First, both policies cover
“accidents” and neither policy provides a separate definition of
the term Second, the fact that the policy in this case contains
a separate exclusion for injuries “expected or intended” by the
insured is irrelevant. CTC Devel opnent cannot use the | anguage in
an exclusion to expand the coverage otherw se avail able under a
policy.

I n addi ti on, CTC Devel opnent’s argunent that Gerrits shoul d be
overruled is conpletely without nerit. CTC Devel opnent suggests
that Gerrits is inconsistent wwth prevailing | aw because it relied
upon common law tort principles to define the scope of an
“accident” for coverage reasons. A closer reading of the CGerrits
decision and a review of recent cases fromthis Court, however
reveal s ot herw se

This Court has held in recent cases that “foreseeability” is
not an appropriate test for purposes of an intentional acts
exclusion. Instead, courts should | ook to determ ne whether the
injury was “expected or intended” as set forth in the policy
| anguage itself. Simlarly, in Cerrits, this Court held that a

covered “accident” did not include injuries that were the “natural



and probable” result of an action. The Gerrits Court, therefore,
did not rely upon the tort principle of “foreseeability,” but
rather relied upon “probability,” which is synonynmous with the
“expected” | anguage found in nodern policies.

Because the injuries caused by CTC Devel opnent’ s acti ons were
clearly the “expected” or “probable” result of its intentional act
of locating the building over a set back |ine, CTC Devel opnent’s
actions fall squarely under the intentional acts exclusion.

Accordingly, the District Court’s decision should be quashed.



ARGUMENT

The Decision Of The First District Court Of Appeal Should Be
Quashed Because It Conflicts With The Decision Of This Court In
Hardware Mut. Cas. Co. v. Gerrits, 65 So.2d 69 (Fla. 1953).

In its initial brief on the nerits, State Farm denonstrated
that the First District Court of Appeal erred by expressly refusing

tofollowthis Court’s prior binding decisionin Hardware Miut. Cas.

Co. v. Cerrits, 65 So.2d 69 (Fla. 1953). In its answer brief, CIC

Devel opnent attenpts to distinguish the Gerrits decision by
rehashing the same argunents that were rejected by the mpjority
opi nion below, and argues that this Court should overrule the
Cerrits decision because it isinconsistent with prevailing Florida
law. Finally, and nost telling, CTC Devel opnent all but concedes
the error of lawin the District Court opinion, and instead asks
the Court to adopt and approve the concurring opinion below by
Judge Van Nortw ck. This Court should reject CTC Devel opnent’s
argunents, and quash the District Court decision.

I. This Case Cannot Be Meaningfully
Distinqguished From The Gerrits Decision

In its answer brief, CTC Devel opnment nakes no attenpt to
di stingui sh the underlying facts of this case fromthe underlying
facts in Gerrits. To the contrary, CITC Devel opment readily
acknowl edges that the facts of the two cases are “simlar.”
Respondent’s Brief at 6, 14. I nstead, CTC Devel opnent sinply
resurrects its prior argunent that the cases can be distinguished
due to differences in the |language of the underlying insurance
policies -- an argunent expressly rejected by the trial court and
the District Court majority.

As State Farmdenonstrated inits initial brief, the coverage

issues in both this case and Cerrits revolve around the plain



meani ng of the word “accident.” In Gerrits, the policy provided
coverage for property damage “caused by accident.” Gerrits, 65
So.2d at 70. In this case, the policy provided coverage for
property damage caused by “an occurrence,” and "“occurrence” was
further defined as “an accident.” R 23 (back of page) and 29
Significantly, neither policy defined the word “accident.”

CTC Devel opnent raises two argunments in an effort to
di stinguish the two policies; neither argunent is persuasive.
First, CTC Devel opnent argues that the Gerrits court used tort |aw
principles to determ ne the scope of coverage. This argunent is
both incorrect and irrelevant. It is incorrect because nowhere in
the Gerrits decision did this Court even suggest that its decision
was based on tort law principles. Instead, the Court | ooked to the
pl ain and ordinary nmeaning of the term“accident.” Cf. Berkshire

Life Ins. Co. v. Adelberg, 698 So.2d 828 (Fla. 1997) (construing

undefined policy term according to its ordinary neaning). The
argunent is irrelevant because it focuses on the |anguage of the
Gerrits opinion rather than on the |anguage of the underlying
policy. Thus, it does not advance CTC Devel opnent’s argunent that
the policies thensel ves were neaningfully different.

Second, CTC Devel opnent argues that the policy provision in
this case contains a nore specific definition of accident than the
Cerrits policy because the policy in this case contains a separate

exclusion for property damage “expected or intended from the

standpoint of the insured.” R 24. CTC Devel opnent argues that
t hi s excl usi on sonmehow broadens the definition of “accident.” CITC
Devel opnent is incorrect. First, despite its protest to the

contrary, CTC Developnent is attenpting to use |anguage in an
excl usi onary cl ause to expand the reach of a coverage clause. This
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construction is contrary to the well-established rule in Florida
that exclusionary clauses cannot be used to expand avail able

cover age. See LaMarche v. Shelby Mut. Ins. Co., 390 So.2d 325,

326 (Fla. 1980). Second, as explained in nore detail below the
Gerrits decisionis entirely consistent wwth the nore recent cases
involving policies with I anguage simlar to the policy State Farm
issued to CTC Devel opnent. Any mnor differences in policy

| anguage, therefore, are irrel evant.

ITI. The Gerrits Decision Should Not Be Overruled

CTC Devel opnent next argues that the Gerrits case is
i nconsistent with other decisions fromthis Court and, therefore,
shoul d be overruled. Specifically, CTC Devel opnent suggests that
the Gerrits Court incorrectly resorted to “tort law principles” to
define the scope of coverage. A closer exam nation of Gerrits and
the recent decisions from this Court interpreting so-called
“intentional acts” exclusions reveals, however, that Cerrits is
remar kably consistent wth these recent cases. Accordingly, the
Gerrits decision should be reaffirnmed, and the District Court
deci si on shoul d be quashed.

A. Recent Decisions From This Court Established
The Limits Of Coverage For Intentional Acts

Beginning in 1989, this Court decided four cases that
established the boundaries of insurance coverage for intentional
acts under intentional acts exclusions. First, in Landis v.

Allstate Ins. Co., 546 So.2d 1051 (Fla. 1989), the Court addressed

whet her an intentional acts exclusion precluded coverage for the

intentional sexual nolestation of children. The Court held



unani nously that it did. Inits ruling, the Court noted that “[t]o
state that a child nol ester intends anything but harmand | ong-term
enotional anguish to the child defies logic.” 1d. at 1053. The
Court added that “specific intent to commt harmis not required by
the intentional acts exclusion. Rather, all intentional acts are

properly excluded by the express |anguage of the honmeowner’s

policy.” 1d. Later that year, in State FarmFire and Casualty Co.
v. Mrshall, 554 So.2d 504 (Fla. 1989), the Court held that a

simlar exclusion precluded coverage for self defense because the
i nsured conceded that he intended to harm his assailant. 1d. at
505.

In Prudential Property and Casualty Ins. Co. v. Swi ndal, 622

So.2d 467 (Fla. 1993), this Court clarified its holdings in Landis
and Marshall and further explained the proper interpretation of
intentional acts exclusions. In Swndal, the insured conmtted the
i ntentional act of reaching inside an autonobile with a | oaded gun,
but denied any intent to fire the gun. During a struggle, the gun
di scharged, severely injuring the passenger. The district court
held that the policy excluded coverage for any injuries that were
the “direct and proximate result” of an intentional act. 1d. at
469. This Court reversed. The Court expressly rejected
foreseeability of the injuries as the proper basis for excluding
coverage. Instead, the Court held that coverage was only excl uded
for injuries “expected or intended” by the insured, as set forth in
the policy. The Court explained Landis by noting that Landis was
based on the proposition that “an intent to injure is inherent in
the act of sexually abusing a child.” [|d. at 472.

Most recently, in Prasad v. Allstate Ins. Co., 644 So.2d 992

(Fla. 1994), the Court addressed whether an intentional injury
6



caused by soneone legally insane is excluded under an intentional
acts exclusion. The Court held that the injuries were excluded.
In its holding, the Court reiterated its prior holding in Landis
that “ specific intent to conmt harm is not required by the
intentional acts exclusion.’” Id. at 993 (quoting Landis, 546
So.2d at 1053) (enphasis in Prasad opinion).

CTC Devel opnment correctly notes that these cases unanbi guously
reject the tort law notion of “foreseeability” as the test for
determ ning the scope of coverage. Instead, these cases were
deci ded based upon the | anguage of the particular exclusions. In
ot her words, by the plain |language of the policies in all four
cases, coverage is excluded if the injury was either expected or
intended by the insured. Thus, the injury in Landis was excl uded
not because the injury was foreseeable, but because the injury
resulting fromsexual nolestation was so inherent inthe act itself
that it could reasonably be “expected.” The injury in Sw ndal, on
t he other hand, would only be expected or intended if the insured
di scharged the gun intentionally, a question |left by the Court for

jury resol ution.

B. Gerrits Is Completely Consistent With Recent
Cases Addressing Intentional Acts Exclusions

CTC Devel opnment’ s primary argunent throughout its answer bri ef
is that the Gerrits decision was based upon principles borrowed
fromtort |law and, thus, is out of step with this recent |line of
decisions fromthis Court. Again, CTC Devel opnent is incorrect.

First, as denonstrated above, the decision itself makes no
mention of tort |aw, but instead di scusses the neaning of the word
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“accident” fromthe standpoint of its plain nmeaning. Second, the
definition of accident adopted by the Court in Gerrits is not
derived from“comon |law tort principles.” In Gerrits, the Court
hel d that the word “accident” does not include effects which are
“the natural and probable consequence” of actions. GCerrits, 65
So.2d at 71 (enphasis added). In contrast, comon |aw tort
principles are based upon foreseeability, not probability, a
distinction established by the very case cited by CTC Devel opnent
inits brief. See Spivey v. Battaglia, 258 So.2d 815, 817 (Fl a.

1972) (under tort |aw, defendant becones |iable for “reasonably

f oreseeabl e consequences” of his actions) (enphasis added).

Thus, under this Court’s decision in Gerrits, coverage i s not
precluded for all foreseeable consequences of an intentional act.
Rat her, coverage is precluded for consequences that are both
foreseeable (i.e. “natural”) and expected (i.e. “probable”). See
Webster’s New Collegiate Dictionary (1981 ed.) at 399 (defining
“expect” as “to consider probable or certain”) (enphasis added).

The decision in Gerrits, therefore, is conpletely consistent
with the nore recent cases addressing coverage for intentiona
acts. Al stand for the proposition that coverage i s not avail abl e
for injuries that are “intended” or that can be “expected” to
result froman intentional act. Thus, the builder in CGerrits was
deni ed coverage because appropriation of the land on which the
bui | di ng was constructed was the “probabl e” or “expected” result of
the intentional decision to |ocate the building on that site. See

West Building Materials, Inc. v. Allstate Ins. Co., 363 So.2d 398

(Fla. 1st DCA 1978) (policy excluded coverage for fire damage
caused by snoke bonb because the fire was the “probable” result of
setting off snoke bonb, and the ignition of the building was not an

8



“unexpected” result).
Ironically, the consistency of the Gerrits decision was
recognized in the primary case relied upon by CTC Devel opnent,

Gissomv. Commercial Union Ins. Co., 610 So.2d 1299 (Fla. 1st DCA

1992), rev. denied, 621 So.2d 1065 (Fla. 1993). In Gissom the

District Court distinguished Gerrits by noting that the builder’s
appropriation of the land “was clearly the natural and probable
consequence of the alleged intentional act as a matter of law”
Gissom 610 So.2d at 1308. In contrast, the Gissom court

observed that “it cannot be said as a matter of law that Gissonms

filling of the swal e woul d necessarily and intentionally flood the
church property.” Id.
C. The District Court Decision Is Inconsistent

With Both Gerrits And More Recent Precedent

The District Court decisionin this case should be quashed not
only because of the court’s refusal to follow Gerrits, but also
because the decision is inconsistent with the nore recent deci sions
fromthis Court. 1In this case, the underlying conplaint alleged
repeatedly that CTC Devel opnent “knew’ of the set back requirenents
prior to starting construction, but proceeded with construction
across the set back lines anyway. R 44 at | 27. In fact, CIC
Devel opnment acknow edges that the construction of the house across
the set back lines was intentional. Respondent’s Answer Brief at
3. CTC Devel opnent’ s sole argunent is that the record contai ned no
evidence that CTC Devel opnent “intended any injury or adverse
consequences” fromthe | ocation of the house. Respondent’s Answer
Brief at 3-4.

However, neither Gerrits nor the nore recent cases require any

specific intent to cause injury. See Prasad, 644 So.2d at 993




(intentional acts exclusion does not require specific intent to
cause harm; Landis, 546 So.2d at 1053 (sane). Instead, it is
sufficient if the danmage to the neighbors was a *“probable”
consequence of construction (under Gerrits) or could be “expected”
(under Landis). Here, there is no question that the intentiona
viol ati on of set back provisions could be “expected” to damage the
nei ghbors; indeed, preventing such damage is the very reason for
the restrictive covenants in the first place. | f anything, the
damage here was even nore “expected” or “probable” thanin CGerrits,
because CTC Devel opnent, unlike the builder in Gerrits, knew of the
problenms with the location of the residence before construction
began. In short, CTC Developnent’s actions sinply were not
“accidental .”

IIT. The Remaining Arguments Raised By
CTC Development Are Without Merit

A. The Policy Lanquage In This Case Is Unambiguous

CTC Devel opnent next argues that the District Court opinion
should be approved because it correctly applied the rules of
contract interpretation to the underlying policy. Specifically,
CTC Devel opnent suggests that the term“accident” is anbi guous and
that the term therefore, should be interpreted in favor of

cover age. See Wodall v. Travelers Indem Co., 699 So.2d 1361

(Fla. 1977). This argunment should be rejected for at |east two
reasons.

First, CTC Devel opnent cannot denonstrate that the term
“accident” is anmbi guous in the context of CTC Devel opnent’s policy.
The only Florida case cited by CTC Devel opnent for the proposition
that the term “accident” is anbiguous is the First District’s

decision in Gissom 610 So.2d at 1304. Notably, despite being
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called on to interpret the term accident countless tinmes, this
Court has apparently never held the term to be anbiguous. See,

e.qg., DDmmtt Chevrolet, Inc. v. Southeastern Fidelity Ins. Corp.

636 So.2d 700 (Fla. 1993) (rejecting argunent that phrase “sudden
and accidental” was anbiguous). Further, the absence of a
definition of a policy termdoes not autonmatically render the term

anbi guous. See Container Corp. of Anerica v. Maryland Cas. Co., 23

FLW S163 (Fla. March 26, 1998). As denonstrated above, in the
context of this policy, the term “accident” 1is plain and

unanbi guous. See Dinmtt Chevrolet, 636 So.2d at 704 (“[t]he term

acci dent al is generally understood to nean unexpected or
uni nt ended”).

Second, the internal inconsistency of CTC Devel opnent’s
argunent is readily apparent and further denonstrates the weakness
of its position. On the one hand, CTC Devel opnent asserts that the
term “accident” in the context of its policy “is anbiguous and
subject to varying interpretations.” Respondents’ Answer Brief at
25. On the other hand, CTC Devel opnent earlier asserts that CTC
Devel opnent’s policy contained “specific policy |anguage which
adequately defined the scope of coverage.” Respondents’ Answer
Brief at 14. Respondents cannot have it both ways.

B. The Concurring Opinion Below Is
Inconsistent With Controlling Precedent

Finally, CTC Devel opnent urges the Court to adopt and approve
t he concurring opinion bel ow by Judge Van Nortw ck rather than the
majority opinion. Wile this concession all but confirnms the error
of the majority opinion below, the result reached by the concurring
opinion is also inconsistent wth prevailing Florida |aw
Accordingly, the Court should reject this approach as well.
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In his concurring opinion, Judge Van Nortw ck attenpted to
di stinguish this case fromGerrits by referring to the differences
in the |l anguage in the underlying policies. The opinion, however,

conpletely ignores Landis, Marshall, Swi ndal, and Prasad, nuch | ess

the simlarities between the Gerrits opinion and the holdings in
these cases. In particular, the opinion fails to explain howthe
injuries caused by CTC Developnent’s intentional actions were
anyt hing but “expected.” Finally, the concurring opinion is based
| argely upon the assunption that the term “accident” is anbi guous
in the context of this policy. As denonstrated above, the term
accident is unanmbiguous as used in this policy. The concurring
opinion, therefore, does not accurately state Florida |aw and
shoul d be rejected.

CONCLUSION

Thi s case cannot be neaningfully distinguished fromthis
Court’s prior decision in CGerrits. Moreover, Gerrits is
consistent wwth this Court’s recent decisions interpreting
intentional acts exclusions. This Court, therefore, should
reaffirmits holding in Gerrits and quash the District Court

deci si on.
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MICHAEL D. HOOK

Fl ori da Bar Nunber: 309826
CHARLES F. BEALL, JR.

Fl ori da Bar Nunber 66494

MOORE, HILL, WESTMORELAND,

HOOK & BOLTON, P.A.

220 West Garden Street - Suite 900
Post O fice Box 1792

Pensacol a, Fl orida 32598- 1792
Tel ephone: (850) 434-3541

12



Fax Nunber: (850) 435-7899
ATTORNEYS FOR PETI Tl ONER

13



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoi ng has been furnished to Louis K. Rosenbloum, Esquire, One
Pensacol a Pl aza, Suite 212, 125 Wst Romana Street, Pensacola, FL
32501, and to Stephen H. Echsner, Esquire, Levin, M ddl ebrooks,
Mabi e, Thomas, Mayes & Mtchell, P.A , 316 South Baylen Street,

Pensacol a, FL 32501 by U.S. Mail this day of May, 1998.

MICHAEL D. HOOK

Fl ori da Bar Nunber: 309826
CHARLES F. BEALL, JR.

Fl ori da Bar Nunber 66494

MOORE, HILL, WESTMORELAND,

HOOK & BOLTON, P.A.

220 West Garden Street - Suite 900
Post O fice Box 1792

Pensacol a, Fl orida 32598- 1792
Tel ephone: (850) 434-3541

Fax Number: (850) 435-7899

ATTORNEYS FOR PETI TI ONER



