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STATEMENT OF THE CASE AND FACTS!

Al t hough nost of the Defendants' Statenent of Case and Facts
is correct, there are sone statenments therein which nust be
corrected and sone inportant facts which have been omtted.

On May 12, 1994, 85 days after the Conplaint had been filed,
Warren's counsel, Gary, WIllians, Parenti, Finney, Lewis &
McManus (hereinafter referred to as "GAP') sent summonses for
bot h Defendants to the clerk for issuance. [R 57; A 1(1); A 2]
On May 18, 1994, the clerk's office tel ephoned GAP and requested
that the sumobnses be prepared for service on a corporate entity.
[R58; A 1(2)] On May 20, 1994, GNP sent to the clerk sunmonses
whi ch were prepared for service on corporate entities. [R 58;

A 1(2) A3 On June 6, 1994, GAP received fromthe clerk a blank
formsumons. [R58; A 1(2)] On June 7, 1994, GAP once again
sent to the clerk sumobnses which were prepared for service on a
corporate entity. [R58; A 1(2); A 4 On June 16, 1994, the
sheriff received both summonses and served the same on June 17,
1994, 121 days after the Conplaint had been filed. [R 58;A 1(2)]

On April 7, 1994, and again on June 2, 1994, GWP sent
letters to Warren inquiring as to whether she wanted to accept
the Defendants' offer of settlenment. [R57;A 1(1)] On May 25,
1994, GAWP noved to withdraw fromthe case [R 14-15] and on

Designation to the Record will be by “R," to the
Transcri pt of the hearing on January 24, 1995, by “T.1," to the
Transcript of the hearing on April 5, 1995, by “T.2," to the
Transcri pt of the hearing on April 15, 1996, by “T.3," to the
Transcri pt of the hearing on June 26, 1996, by “T.4,” to Warren's
Appendi x by “A.” and to the Defendants’ Brief as “Br.” The
Plaintiff, Janet Louise Warren, will be referred to as "Warren."
The Defendants/Petitioners will be referred to as “Defendants.”
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July 13, 1994, the trial court granted that nmotion. [R 23-24] On
July 6, 1994, the Defendants noved to dism ss the Conplaint with
prejudi ce on the grounds that the Conpl aint had been prematurely
filed during the ninety-day presuit period and had been served
one day beyond the 120-day period for service allowed by Florida
Rule of Civil Procedure 1.070(j). [R 20-22] The notion
initially was sent only to Warren herself [R 22], but
subsequently GAP requested and received a copy of the notion.
GWP t hen advi sed the Defendants of authority which indicated that
di sm ssal with prejudice was not proper under these
circunstances. [R 260] The Defendants noticed the notion for
Novenber 15, 1994, but sent a copy of the notice only to Warren;
they did not notice GAP. [A 5]

On Novenber 11, 1994, Warren requested attorney Al an
McM chael to represent her at the hearing on the notion.?2 At
that time M. MM chael advised her that due to the press of
other matters, he could not do so. [R 65;A 6(1)] Accordingly,
Warren appeared pro se at the hearing. [R 48] The trial court
did not dismss the Conplaint but granted Warren ten days in
which to file an Anended Conplaint. [R 28-29]

On Novenber 15, 1994, Warren once again requested that M.
McM chael represent her in this matter. [R 65; A 6(2)] M.

McM chael advised her that he would attenpt to negotiate a

2Si nce Maria Sperando and GAP had not known about the
Novenber 15 hearing or the court's order granting | eave to anend,
Ms. Sperando did not, contrary to the Defendants' allegation in
their Brief at 6, "personally appeal[] to ... M. Al an MM chael,
to take over the case.” Warren herself asked M. MM chael to
represent her [R 65, A6 (1)(2)]



settlenment on her behalf. [R 65; A 6(1)] To that end, M.

McM chael tel ephoned counsel for the Defendants, Robert
Zimerman, to inquire as to whether the Defendants woul d be
willing to renew their settlenment offer or reopen settl enent
negoti ations. [R 65-66; A 6(1-2)] He also filed a Mdtion for
Extension of Tinme to File Amended Conplaint in which he expl ai ned
that he was assum ng representation of Warren only for the

pur pose of obtaining an extension of tinme to file an Anmended
Conmpl ai nt, during which tinme he represented he would review the
Court file and attenpt to nmake an independent determ nation of
the strength of the underlying nmedical mal practice claimand the
anmendnent that would be necessary to state a cause of action

[R 30-32; A.6(2)] He did not set the notion for hearing because
as he read Rule 1.090 of the Florida Rules of G vil Procedure, it
provi des for an enlargenent of tinme w thout any notice or
hearing. [R 66; A 6(2)]

On Decenber 2, 1994, M. Zimerman advised M. MM chael
that the Defendants did not want to reopen settl enment
negotiations. [R 66; A 6(2)] Accordingly, on Decenber 6, 1994,
M. MM chael sent to Maria Sperando, Warren's fornmer attorney, a
| etter advising her that he had tried unsuccessfully to reopen
settl ement negotiations and that he was withdrawi ng from
representing Warren. [R 66; 70-71; A 1(2); A 6(2)] He enclosed
wth that letter the Defendants' Mtion to Dismss, the Oder
Granting the Motion to Dismiss with Leave to File an Anended
Compl aint and the Motion for Extension of Tinme. [R 66; A 6(2)]

The Defendants’ allegation that M. MM chael advised the
undersigned in a letter dated Decenber 6, 1994, that “he could
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not ‘salvage' the case due to the untinely service of process”
[Br. at 5] is untrue. 1In his letter to the undersigned, M.
McM chael st at ed:

.1 got involved in this case only to see if
it could be salvaged. After a |ot of
t hought, | have come to the conclusion that |
cannot do anything to rectify the situation.
| do not feel that it would be ethically
proper for me to file an amended conpl ai nt
containing an allegation that reasonable
grounds exist for the delay in service of
process because frankly I do not know the
reasons for the delay. | have advised M.
Warren that there are things that could be
done to sal vaged[sic] the case, such as an
anendnent to the conplaint as described, but
that I amnot the attorney who shoul d be
doi ng these things...

[ R 70; (enphasi s added). ]

After receiving the letter fromM. MM chael, GAP sent a
letter to Warren inquiring as to whether she wanted themto
pursue this matter. [R58; A 1(2)] On Decenber 14, 1994, GWP
received a letter fromWarren answering in the affirmative.[R 58;
A.1(2)] During that sanme tinme period, Ms. Sperando contacted
bot h Robert Zi mrerman and Russell Bobo, attorneys for the
Def endants, in an attenpt to obtain a settlenent on Warren's
behalf. [R59; A 1(3)] M. Zimerman represented to Ms. Sperando
that he would not be able to obtain a response until after the
New Year when he was to be back in the office. [R59; A 1(3)]
Nevert hel ess, Ms. Sperando and others from her office spoke on
approxi mately 15 occasions to the Defendants' counsel from
approxi mately Decenber 12, 1994, through January 9, 1995, in an
attenpt to determ ne whether they had received a response to the

Plaintiff’s demand fromtheir clients. [R59; A 1(3)]
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On January 6, 1995, the Defendants noved to dismiss with
prej udi ce because of Warren's failure to file an Anmended
Complaint within ten days of the Order dated Novenber 15, 1994.
[R 35-37] On January 9, 1995, the Defendants advised Warren
that they would not settle this case for the amount which Warren
was requesting but would agree to settle it for a | esser anmount.
[R59; A 7] On that sanme day, GAP rel ayed the Defendants'
position to Warren and requested that she advise themas to
whet her she wanted to accept the offer the Defendants had nade.
[R59; A 1(3)] In aletter dated January 16, 1995, and received
by GAP on January 23, 1995, Warren advised GAP that she did not
wi sh to accept the Defendants' offer of settlenent and wi shed to
file an Amended Conpl aint and prosecute her action. [R 17;

A 1(3)]

At the hearing on the Defendants’ Second Motion to Dismss
with Prejudice held on January 24, 1995, the Defendants' counsel
initially argued as foll ows:

| haven't asked you to re-arque ny
notion to disnmss on the grounds that it
wasn't served within 120 days, nor that the
suit was filed during the pre-suit period
because that's been ruled on already. W're
not here on that today.

We're here on ny second notion to
dismss for the plaintiff's failure to file
an anmended conpl ai nt when you ordered that
they, two nonths, two and a half nonths ago,
file an anmended conplaint within 10 days.

[T.1(1); A 8(1) (enphasis added).]
In response, the trial court noted that the Defendants

request was harsh. [T.1(3); A 8(3)] The Defendants then



contradictorily argued that the trial court's order dism ssing
the Conplaint without prejudice with | eave to anend was erroneous
because the Conpl aint had not been served within the 120-day
period. |[T.1(3-5); A 8(3-5)] The trial court then stated as
fol | ows:

|"mgoing to correct ny previous error
and dismss the civil action. There you are.
No problem You can re-file the |awsuit.

[T.1(5); A 8(5) (enphasis added).]

Warren's counsel then advised the trial court that the
statute of limtations had run [T.1(5); A 8(5)], and then
explained to the court all of the facts concerning why service
was one day late, including the mshap with the clerk's office
and that the Defendants would suffer no prejudice as a result of
t he Amended Conplaint's being filed at that tinme. [T.1(6-11,14);
A 8(6-11,14)]°

The Defendants then reiterated that they were not re-arguing
the original Mdtion to Dismss but were arguing only the second

Motion to Dismiss with Prejudice for failure to file an Anended

3The undersi gned has not, as the Defendants allege [Br. at
6 at n.2], “alternated” between accepting responsibility and
bl am ng her secretary for the late service. She has consistently
given as the reason for the late service the m scomruni cations
between the clerk’s office and her secretary, although she has
taken the ultimate responsibility for the late service. She has
not, as the Defendants allege, blaned the |ate service on her
bei ng unable to reach her client about an outstanding settl enent
offer. [Br. at 9] That is relevant only as to why she first
instructed her secretary to effect service; it is not why service
was | ate. She certainly has not blanmed the |ate service on the
fact that “she planned to withdraw fromthe case anyway” as the
Defendants allege. [Br. at 9] See infra at 7.



Complaint. [T.1(12); A 8(12)] The trial court then dism ssed
the action "with prejudice because [the Plaintiff] didn't file
her anmended conplaint within 10 days." [T.1(14); A 8(14)]

Warren's counsel then stated as follows in an attenpt to
persuade the trial court to change its m nd:

Your Honor, at this point, let me just
ask you, because now I'mgoing to have to
appeal. . .the court's ruling, it would be
much easier if the court would sinply all ow
me 10 days to anmend the conplaint and then
see if Ms. Warren can get counsel. Pl ease,
Your Honor - -

The trial court responded as foll ows:

Counsel, let me say this to you.
don't know how you practice law in South
Fl orida but we practice lawin North Florida,
and | have rul ed.

| don't like ny ruling but | have rul ed.
[T.1(15); A 8(15)]

On February 3, 1995, Warren filed a notion for Rehearing/
Clarification in which she set forth the facts as descri bed above
and argued that dism ssal with prejudice was not warranted
because the facts at issue did not satisfy the criteria for

di sm ssal set forth by this Court in Kozel v. Ostendorf, 629

So.2d 817 (Fla. 1994), when an anended conpl ai nt has not been
filed within the tinme ordered by the trial court. [R 46-84] On
April 5, 1995, that notion was heard. The trial court refused to
consi der the Kozel factors [T.2(12); A 9(12)] and Warren
thereafter appeal ed that decision [R 96] The First D strict
Court of Appeal reversed the trial court's decision and

"remand[ ed] for reconsideration under Kozel...." [R 106; A 10]



Judge Tonml i nson was succeeded by Judge Frederick D. Smth
who on April 15, 1996, heard argunent on the Defendants' Second
Motion to Dismss with Prejudice specifically with regard to the
Kozel factors. [T.3;A 11] Judge Smth expressed his concern as
to whet her Judge Tom i nson should have initially dism ssed the
Conpl ai nt without | eave to anmend or whether he should have
required that a new action be filed [T.3 (13-14); A 11 (13-14).
Warren then explained that the only issue before the court was
whet her the trial court had abused its discretion in dismssing
with prejudice for failure to anmend wthin ten days because those
were the only orders which had been appealed. [T.3(15-16);

A 11(15-16)]

The trial court denied the Defendants' Second Mtion to
Dismss with Prejudice and ruled that "[t] he di sobedi ence in
failing to file an Amended Conplaint was not willful, deliberate
or contumaci ous, and that the di sobedi ence was due to the negl ect
or inexperience of both the litigant, JANET LOU SE WARREN, and
her attorney(s)." [R 165; A 12]

| nexplicably, the trial court also ruled on the statute of
[imtations issue as follows:

[t]he failure of the Plaintiff and her
attorney(s) to file the Anended Conpl ai nt as
ordered by this Court has prejudiced the

Def endant s because the statutory limtations
period expired prior to the entry of the
Order on Appeal. This prejudice was not due
to any delay caused by the appeal, but is
instead directly related to the failure of
the Plaintiff and her attorney(s) to
diligently nonitor this case and to obey the
orders of this Court.

[ R 166; A.12] This ruling was perplexing because the First



District Court of Appeal had remanded to the trial court only for
Kozel findings [R 106; A 10], and further because Warren had
apprised the trial court of the holding in Hospital Corp. of

Anerica v. Lindberg, 571 So.2d 446, 449 (Fla. 1990), that when a

conpl aint has been filed prematurely during the 90-day presuit
period, it should be dismssed with | eave to anend when the
notice of intent has been served within the limtations period.
More troubling still was the trial court's finding that
"[t]he withdrawal of Attorney Sperando while there was pending a
Motion to Dismss for lack of tinmely service of process was
extrenely prejudicial to her client, and led to nost of the
probl enms occasi oned by everyone el se involved in this case.™
[ R 167; (enphasis added).] 1In fact, the record reflects that
GAWP's nmotion to withdraw had been granted before the Defendants
had even mailed their Mdtion to Dismss. The record reflects
that GAP noved to withdraw on May 25, 1994 [R 15], that said
noti on was heard by tel ephone on June 28, 1994 [R 16] and orally
granted at that time, that the order granting said notion was
signed on July 13, 1994 [R 24], that the Defendants mailed their
Motion to Dismss on July 6, 1994 [R 22], that said notion was

mailed only to Warren and not to GAP [R 22], that upon finding

out about the notion after they had been allowed to withdraw, GAP

advi sed the Defendants of authority which indicated that
di sm ssal was inproper [R 260] and that GAP was not notified of
the hearing on the Motion to Dismss. [A 5]
Warren filed her First Anended Conpl aint on May 28, 1996.
[ R 169] The Defendants noved to dismss alleging that Warren had

failed to show good cause for the one-day |ate service of the
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original Conplaint and that the statute of limtations had run.
[ R 244-47] They al so noved for sanctions, including attorney's
fees and costs the Defendants had incurred on the appeal which
Warren had won. [R 248-303] Warren responded to the Mdtion to
Di smiss [R 308-420], and argunent was heard on June 26, 1996.
[T.4; A 13] Contrary to the Defendants’ allegation, the trial
court nowhere stated that “. . .it would not allow Ms. Sperando
to exploit the initial dismssal with | eave to amend to escape
rule 1.070(j). . . .”[Br. at 16][R 421-22] The trial court stated
that it would not allow her “to exploit it further,”[T.4
(18); A 13(18)], the “it” being argunment as to the trial court’s
justification for “in effect overruling Judge Tom inson’s
order.”[T.4(18); A 13(18)]

Judge Smth questioned whether first seeking a sumons from
the clerk’s office after “sonething approaching 90 days” had run
was excusable, rejected Warren’s argunent that the rule did not
require her to seek a summons wthin 90 days but rather to serve
the conplaint within 120 days, noted his recollection “that the
court says the attorney doesn’'t attenpt to explain why he waited
sone 90 days or so to get the summons,” and asked why the
undersigned “waited that long to get the summons fromthe clerk
of the court.” [T.4(13-14);A 13(13-14)]

It was then that the undersigned expl ai ned why she had

wai ted 85 days before seeking a summons fromthe clerk’s office:

...l wanted to withdraw. | notified
[Warren] of that. W had an outstanding offer
of settlenent. | had suggested that she take
it. | had conmunicated to her, | don’t have

it in front of me, well before the 90 days.
| had asked her in witing | think tw ce
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as to whether she wanted to settle. Wen it
becanme apparent to ne that the 120 days was
running and | was not getting a response from
her at that point | said to ny secretary,
‘“Wll, in case she does not want to accept
the offer and wants to go forward with this,
we need to protect ourselves and serve the
conplaint.” And that therefore ensued. And
| have to say ny secretary at the time, who's
no |l onger with us, was not--nmade a nunber of
m st akes, but | have to take ultimate
responsi bility because | didn’t keep track
of , you know, what the clerk’s office was
doi ng and whet her she was getting it to.
whoever she had to get it to.

[ T.4(14-15); A 13(14-15)]

That, however, was not why service was late. T.4(15); A 13(15)]
The undersi gned explained that the late service was due to the
clerk’s office twice sending back to the undersigned s secretary
t he sunmonses formshe had sent.[T.4(13,15); A 13(13,15)] Had it not
been for that m xup, service would have been effected within the
120 days even though the summobnses had been requested from the
clerk after 85 days had run.

The trial court then granted the Defendants’ Third Mtion To
Di smiss without prejudice, ruling as foll ows:

...1"mconcerned that |I'm maki ng an
error in what |'’mabout to do, but | think
that this has been a mass of confusion. And
the only way to straighten it out is to go
back and make a decision that’s in accordance
with the rules and the law and |I'Il do ny
best to do that. | think that the | ong
period of tinme that you waited between the
filing of the conplaint and even seeking a
summons fromthe clerk has not been justified
on your show ng of good cause. | don’t think
you’' ve shown good cause.

The justification can’'t be based on the

11



conveni ence of the plaintiff it seens to ne
or the plaintiff’s attorney. That’s not the
purpose of the rule. The rule is for other
pur poses. And aside fromthe recent case in
the Fifth DCA you've cited there are |ots of
ot her cases, particularly in the first,
where the courts have foll owed nore cl osely
the federal rule. And it’s rather strict
and rather harsh 1"l admt, but | think
that’s the law that |I’m bound to follow in
this district. So-

* * %

| don't like to make deci sions that
invite an appeal, but | assunme that this
will....

[T.4(16-18); A 13(16-18) (enphasi s added.)]

The Order was entered on July 1, 1996.[R 421; A 14] Warren
filed her Notice of Appeal on July 17, 1996.[ R 425]

The Defendants allege that “[t]he First District Court of
Appeal appears to have viewed with considerabl e skepticism
[Warren’s] contention that a ‘snafu’ between a secretary and a
court clerk is good cause for the late service of a
lawsuit”[Br.at 9 n. 4,23], but point to no place in the decision
where such skepticismwas expressed. In fact, that court
expressed no position concerning the good cause issue but nerely
expl ained Warren’s position on that issue and then stated:

The trial court did not consider the
Kozel factors in ruling on the good cause
i ssue. Qur review of recent case |aw
i ndi cates such consideration is appropriate
in the present circunstances...

[A 15(6)]

12



SUMVARY OF ARGUNMENT

Warren asks that this Court approve the decision bel ow and
hold that a trial court nmust consider the six factors set forth
in Kozel v. Ostendorf, supra, 629 So.2d 817, when determ ning
the good cause required by Fla. R GCv. P. 1.070(j). This Court

has the power to require that the Kozel factors be considered
when the good cause determ nation required by Rule 1.070(j) is
made. As the author of the rules of civil procedure, this Court
has the concomtant responsibility to interpret and enforce them
So as to insure that justice will be effected as long as its
interpretation is consistent with the | anguage of the rules.

Contrary to the Defendants’ contention, the “plain | anguage”
of Rule 1.070(j) does not address whether the Kozel factors
shoul d be applied to the good cause determ nati on and not hi ng
about the rule, either its requirenents or its purpose, prohibits
the consideration of the Kozel factors. |In fact, application of
the Kozel factors to the determ nation of the good cause required
by Rule 1.070(j) would ameliorate the w dely acknow edged and
severely criticized harsh effects caused by the nmechanica
application of the rule. It would protect the right of litigants
to have their day in court while at the sanme tinme protect the

pur pose of the rule which is the efficient adm nistration of
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justice. Application of the Kozel factors would bring uniformty
and fairness to a process that is now arbitrary and unfair. The
Kozel factors are a neani ngful set of guidelines which better
insure that all litigants whose attorneys fail to obey procedural
rules will suffer the sanme or simlar consequences. |ndeed, even
t he Defendants acknow edge that “[o] ne could argue that
application of sonmething |ike the Kozel factors is worthwhile in
any case involving dismssal of a Conplaint, especially where a
statute of limtations problembars further filings.” [Br. at 12]

Not hing this Court said in Mirrales v. Sperry Rand Corp., 601

So.2d 538 (Fla. 1992), is inconsistent with the application of
the Kozel factors to the determ nation of good cause required by
Rule 1.070(j). This Court did not address whet her the Kozel
factors should be applied to the determ nati on of good cause.

But even if the First District’s holding bel ow applying the Kozel

factors to the determ nation of good cause is inconsistent with
Moral es, this Court neverthel ess has the power to and should
enbrace that holding as its own, thereby allow ng the purpose of
Rule 1.070(j) to be served while at the sane tinme insuring that
l[itigants will not be punished for the m stakes of their

attorneys and that cases will be heard on the nerits.
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ARGUVENT

CONSI DERATI ON OF THE KOZEL FACTORS |S APPROPRI ATE
VWHEN DETERM NI NG VHETHER GOCOD CAUSE PURSUANT TO RULE
1.070(J) HAS BEEN SHOWN BECAUSE THAT WOULD ALLOW THE
PURPOSE OF THE RULE TO BE SERVED AND ALSO PROTECT
THE RI GHTS OF LI TI GANTS TO HAVE THEI R DAY I N COURT.

“IRule 1.070(j)] should be able to fulfill its purpose as a
case nmanagenent tool w thout the harsh effects caused by a
mechani cal application of the rule.” Patterson v. Loewenstein,

686 So.2d 776, 778 (Fla. 4th DCA 1997)(Pariente, J., specially

concurring). Application of the Kozel factors to the

determ nati on of good cause woul d acconplish that objective.
This Court, as the author of Rule 1.070(j), has the power to
require that it be interpreted in conjunction with the Kozel
factors and to thereby aneliorate its harsh effects.

Thus the Defendants' central premse, i.e., that the
application of the Kozel factors to the good cause show ng
required by Rule 1.070(j)is contrary to this Court's holding in
Morales v. Sperry Rand Corp., supra, 601 So.2d 538 [Br. 13,15],*

is not only incorrect but is irrelevant to the issue before this
Court. The issue is not whether the First District Court of
Appeal 's application of the Kozel factors to the determ nation of
good cause is consistent with this Court's precedent; the issue

is whether the First District was correct,

“The Defendants state that “[u]ltimately. . .this case cones
down to whether this Court will sanction the rewiting of the
rules by district courts of appeal in the face of clear contrary
law fromthis Court on the sane point.” [Br. at 13]
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i.e., whether the Kozel factors should be applied to the

determ nati on of good cause. N ne judges of the First District
Court of Appeal have held that it should be.® This Court should
enbrace that holding as its own, thereby allow ng the purpose of
Rule 1.070(j) to be served while at the sane tinme insuring that
l[itigants will not be punished for the m stakes of their
attorneys and that cases will be heard on the nerits.

This Court has the exclusive authority to adopt “rules for
the practice and procedure in all courts. . . .” Art. V, Section
2, Fla. Const.; see Haven Federal Savings & Loan Ass’'n V.
Kirian, 579 So.2d 730, 732 (Fla. 1991); Benyard v. \WAinwi ght,
322 So0.2d 473,475 (Fla. 1975); Petition of Stoll, 309 So.2d 190,

191 (Fla. 1st DCA 1975)(“service of process is a procedural step
in the prosecution of litigation and is within the anbit of the
rul emaki ng power vested in the Suprenme Court of Florida”). This
Court al so has the concomtant responsibility to interpret and
enforce the rules of procedure so as to insure that justice wll
be effected as long as its interpretation is consistent with the
| anguage of the rules. See State v. Page, 449 So.2d 813, 815
(Fla. 1984); Ser-Nestler, Inc. v. General Finance Loan Co. O

M am Northwest, 167 So.2d 230, 232 (Fla.3d DCA 1964), appeal
dism ssed, 174 So.2d 35 (Fla. 1965)(Fl orida Suprene Court is

vested with sole authority to pronul gate, rescind and nodify

*The three judges who so held in Crews v. Shadburne, 637
So. 2d 979, 979,981 (Fla.1lst DCA 1994), were Zehner, Smth and
Lawrence. The three judges who so held in Gaines v. Placilla,
634 So.2d 711,712 (Fl a.1st DCA 1994), were Jorgenson, Barfield
and Benton. The three judges who so held bel ow are Booth, Joanos
and Wl f.
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rul es).

In fact, even if the application of the Kozel factors to the
determ nati on of good cause is at odds with this Court's own
precedents, this Court has the power to adopt the First
District's hol ding bel ow anyway and require that the Kozel
factors be applied to the determ nation of good cause. See State
v. Lyons, 293 So.2d 391,393 (Fla. 2d DCA 1974) (Suprenme Court
has right to adopt rule at variance fromits own precedents).?®

This Court is charged with the responsibility of rul emaking
and has the concomtant power and duty to aneliorate the harsh
effects of its rules when to fail to do so would result in
mani fest injustice. It is the function of this Court to effect
justice within the paranmeters of the power accorded it by the
Constitution of the State of Florida and within the boundaries
i nposed by the Constitution of the United States.

At issue here is not the interpretation of a statute passed
by the legislature which this Court is bound to interpret
strictly and in conformty with |egislative intent. At issue is
the interpretation and enforcenment of a rule promulgated by this
Court for which this Court, not the legislature, is ultimtely
responsi ble. See Bobb v. State, 647 So.2d 881,883 (Fla. 4th DCA
1994), rev. denied, 659 So.2d 270 (1995) (analysis of provision

in code of evidence, adopted by Supreme Court as court rule, was
not governed by legislative intent and principles of statutory

interpretation did not apply).

Warren, however, does not agree that the application of the
Kozel factors to the determ nation of good cause is inconsistent
with Mirales. See infra at 24.
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This Court has |long recogni zed that “[p]rocedural rules
shoul d be given a construction calculated to further justice, not
to frustrate it.” Singletary v. State, 322 So.2d 551,555 (Fl a.
1975). Accord, Holland v. Mam Springs Bank, 53 So.2d 646, 647
(Fla. 1951); Shores v. Mirphy, 88 So.2d 294 (Fla. 1956). The

courts of this State have |ong recognized that the “rul es of

civil procedure were not designed to be used in a manner to cause
oppression or harassnent to the parties of a lawsuit, but shoul d
be liberally construed to effectuate the intended purposes of
allowing a conplainant to state his cause and facilitate an
expeditious trial on the nerits.” Canella v. Bryant, 235 So.2d

328,332 (Fla.4th DCA 1970).

“When a strict enforcement of the letter of practice rules
tends to prevent or jeopardize adm nistration of justice, the
rules should yield to a higher purpose.”ld. Accord, Pruitt v.
Brock, 437 So.2d 768,774 (Fla. 1st DCA 1983); Howard v. MAul ey,
436 So.2d 392,394 (Fla. 2d DCA 1983); Young v. Metropolitan Dade
County, 201 So.2d 594, 596 (Fla.3d DCA), cert. denied, 207 So.2d

690 (Fla. 1967). “All rules of procedure nust be used as tools
for obtaining the just as well as the speedy determ nation of

d assman v. Deauville Enterprises, Inc., 99 So.2d

641, 642 (Fl a.3d DCA 1958).

causes.

“Applying the rule to the facts of this case has the
potential for inmproperly turning Rule 1.070(j) into ‘an
i nstrunment of oppression’ when the rule, patterned after Rule
4(j) of the Federal Rules of Civil Procedure, was intended to be
“a useful tool for docket managenent.’” O Leary v. MacDonald, 657

So. 2d. 81, 82 (Fla. 4th DCA 1995) (Pariente, J., specially
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concurring), citing United States v. Ayer, 857 F.2d 881, 886 (1st
Cr. 1988). Accordingly, this Court should take this opportunity
to stop the unfair application of Rule 1.070(j) which results in
actions being dismssed on the nmerits even though no prejudice to
t he defendant has occurred and instruct the lower courts to apply
the Kozel factors to the determ nation of good cause. This Court
shoul d not allow formto override substance or procedural
technicalities to defeat fairness and justice. See M Gee v.
State, 438 So.2d 127,133 (Fla. 1st DCA 1983).

As the Defendants acknow edge [Br. at 1-2,20], Rule 1.070(j)

has | ong been criticized by the district courts. The First
District is not alone in its displeasure with the rule. Judge
Schwartz, in his concurring opinion in Hernandez v. Page, 580

So.2d 793,795 (Fla. 3d DCA 1991), was the first to express his

concern with the rule. In his concurring opinion, Judge Schwartz
stated as foll ows:

...Rule 1.070(j) is another, quite ill-
consi dered, but--as this case illustrates--
quite successful attenpt to elevate the
demands of speed and efficiency in the
adm ni stration of justice over the
substantive rights of the parties which the
systemis in business only to serve. Sunmit
Chase Condonm ni um Assoc. V. Protean
| nvestors, Inc., 421 So.2d 562 (Fla. 3d DCA
1982) (Schwartz, J., concurring in part,
dissenting in part). |In this instance, the
rul e has caused the dism ssal of an action
because the defendants were not served with
process, even though those sane parties had
been served, were fully aware of the action,
had retai ned counsel and had def ended
thensel ves in an earlier incarnation of the
sanme case. Indeed, they continued to be
represented after that first action had been
termnated by a voluntary dismssal on the
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eve of trial. Thus, the defendants have
succeeded in escaping liability only because
the plaintiffs' lawers fell into a
procedural pit unrelated to the nerits of the
case or the substantive interests of the
defendants. The result is to transfer the

burden of the defendants' liability to the
plaintiffs' attorney or his mal practice
carrier. | do not believe that such a result

properly serves the adm nistration of justice
as the rules are supposedly intended to do.

580 So.2d at 795-96; (enphasis in original).

Justice Pariente of this Court, when on the Fourth District
Court of Appeal, expressed her agreenment with Judge Schwartz's
concerns. In fact, Justice Pariente has repeatedly urged
revision of Rule 1.070(j) to aneliorate its harsh effects. In

Taco Bell Corp. v. Costanza, 686 So.2d 773, 773-74 (Fla. 4th DCA

1997) (Pariente, J., specially concurring), she supported the
change in the federal 120-day rule which allows a court to direct
that service be effected within a specified tinme even when the
plaintiff has not shown good cause. |d. She explained that "[Db]y
allowing a trial court broad discretion to grant an extension to
serve the sunmons when good cause has not been denonstrated, [the
federal rule] nowtruly fulfills its function as a case
managenent tool, w thout the harsh effects of the old rule.” 1d.
See also Porolniczak v. Itkin, 703 So.2d 519, 520 (Fla. 4th DCA

1997) (Pariente, J., specially concurring); Patterson v.

Loewenstein, supra, 686 So.2d at 776, 777-78 (Pariente, J.,

specially concurring); O Leary v. MacDonal d, supra, 657 So.2d at
81-82 (Fla. 4th DCA 1995)(Pariente, J, specially concurring).

The Second District Court of Appeal in Geco v. Pedersen,
583 So.2d 783, 785 (Fla. 2d DCA 1991), also agreed with Judge
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Schwartz's concerns. Speaking for the court, Judge Altenbernd
stated that "[w]e are dism ssing this case, while perhaps

uphol ding the predicate for a new |l awsuit agai nst yet another
attorney, in the supposed interest of efficient judicial
admnistration.” 1d. The court then proposed that the rule's
pur poses woul d be better served "if the trial court were
authorized to issue an order to show cause after 90 days fromthe
filing of the conplaint, granting the plaintiff an additional 30
days in which to serve process or show cause why service could
not be achieved.” 1d. According to the court, "[t]his would
pronote efficient judicial adm nistration w thout unduly

conprom sing the substantive rights of the parties which the
systemis in business only to serve." 1d. See also Maher v.
Best Western Inn, 667 So.2d 1024, 1026, 1027 (Fla. 5th DCA

1996) (Giffin, J., dissenting) (noting that the rule has been

"W dely and properly criticized" and urging "that Florida adopt
an anmendnent simlar to or better than the federal anmendnent™).
The Def endants acknow edge that "the result of proper
enforcenent of the rule in this case is harsh.” [Br. at 15].°
They acknow edge that "a number of district court judges have
asked this Court to reconsider the rule's harsh effects in cases,
like this one, where the statute of limtations has run out [sic]

between the tinme of filing the conplaint and the tine of late

"Warren di sagrees that the proper enforcenent of the rule in
this case woul d be harsh because she did denonstrate good cause
for the late service and the trial court should have so hel d.

See infra at 42-50. However, there have been nunerous cases in
whi ch the proper enforcenent of the rule was in fact harsh. See
e.d., Geco v. Pederson, supra, 583 So.2d 783.
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service." [Br. at 1-2,20]. They agree that "[p]erhaps the rule
shoul d be revised just as the federal rule has been changed and
as sone district court judges have suggested so as to avoid
statute of limtations problens.” [Br. at 12,13,21]. They
concede that "[o]ne could argue that application of sonething

i ke the Kozel factors is worthwhile in any case involving

di smi ssal of a Conplaint, especially where a statute of
[imtations problembars further filings.”" [Br. at 12].

Not wi t hstandi ng all of these concessions and adm ssions, the
only reasons that the Defendants offer in support of their
contention that the Kozel factors should not be applied to the
determ nation of good cause is that such application would be
inconsistent with this Court's precedent in Mrales [Br. at
13,15], that "the current rule sinply does not allowit" [Br. at
12], and that "the Kozel factors sinply do not Iend thenselves to
the inquiry of good cause for |ate service of process."” [Br. at
12-13]. Wth regard to each reason, they are w ong.

A.  Application of the Kozel factors is not inconsistent
wi th Morales.

The First District's application of the Kozel factors to the
determ nati on of good cause is not inconsistent with this Court's

decision in Mrales v. Sperry Rand Corp., supra. The three-judge

panel of the First District Court of Appeal which unani nously
rendered the deci sion bel ow no doubt was aware of this Court's

ruling in Mrales and that it is bound by that decision.® Nowhere

8 ndeed, the Defendants cited Mirales twice in each of their
briefs to that court on the two appeals taken in this case.
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in the district court's opinion is there any indication that the
court believed that it was making new law, rewiting Rule
1.070(j) "without authority or justification” [Br. at 12] because
it does not like it, ignoring this Court's precedent or
abandoni ng the good cause test for |ate service and the abuse of
di scretion standard as the Defendants claim [Br. at 2,3, 12,15,
23] In fact, the evidence indicates that the district court

believed its decision conported with the precedence and

phil osophy of this Court. See infra at 29-30. The Defendants'
accusing the district court of *“inappropriately ignor[ing] the
pl ai n and unequi vocal |anguage of [Rule 1.070(j)], unjustifiably
and illegitimately [taking] upon itself the power to change the
rul e, and reckl essly abandon[ing] the appellate standard of
review for such cases as created by decisions of this Court” [Br.
at 3] nerely "to relieve [Maria Sperando] of the burden placed
upon her by the rules"” [Br. at 3,15] nust cone as quite a
surprise to Judges Booth, Joanos and Wl f.

In Morales, this Court held that Rule 1.070(j) requires
di sm ssal when a plaintiff shows no good cause for the failure to
obtain service of process within 120 days of the filing of the
conpl aint even when service of process is effected before a
nmotion to dism ss predicated on nonconpliance with Rule 1.070(j)
is filed. 601 So.2d at 538. Nowhere did this Court address
whet her the Kozel factors should be applied to the determ nation
of good cause. This Court has never ruled on this question.

The Defendants are correct that this Court in Mrales noted
that an approach to Rule 1.070(j) that appeared reasonabl e would

neverthel ess be rejected if it “negate[d] rule 1.070(j) and the
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reason for its existence.” Mrales, supra, 601 So.2d at 540. [Br.

at 16] However, the application of the Kozel factors to the
determ nati on of good cause would neither negate Rule 1.070(j)
nor the reason for its existence, unlike allow ng service of
process to be effected after 120 days of the filing of the
conpl aint but before a notion to dismss is filed which was the
issue in Morales. See infra at 37-41.

Thus the choice the Defendants offer this Court, that of
between "standing firmon its prior decision in Mrales and the
pl ain | anguage of the rule, or allow [sic] the district court to
rewite the rule, ignoring this Court's precedent on the matter"
[Br. at 15], is a false one.?®

Moreover, in holding that the trial court should consider
t he Kozel factors when determ ning whet her good cause has been

shown, the district court did not, contrary to the Defendants

°The Defendants correctly note that “if plaintiff’'s counse
can’t neet the deadline, she can ask for nore tinme under the
rul es of procedure” based on this Court’s statenent in Morales
that Rule 1.070(j) is not “‘unduly harsh in that the trial judge
has broad discretion under Florida Rule of G vil Procedure
1.090(b) to extend the tinme Iimtation if reasonabl e grounds are
asserted before the 120 day period expires’. . . .” [Br. at 14]
However, this assunes that the plaintiff’'s attorney is aware
during the 120-day period that her attenpt at service was
unsuccessful within those 120 days. That service in this case
was on the 121st day canme as a conplete surprise to the
under si gned who was nmade aware of the |ate service when she found
out about the nmotion to dism ss. Nowhere do the Defendants
al | ege any evidence that the undersigned was aware during the 120
days that service during that tinme could not or would not be
acconpl i shed. Upon being made aware of the late service and
notion to dismss, the undersigned sent to the Defendants’
counsel authority explaining why dism ssal wasn’t justified.
[ R 260] The undersi gned was unaware of any further action on the
matter until she was contacted by Alan McM chael. [A 5]
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contention "abandon[] the abuse of discretion standard
unequi vocal |y established by Mrales...." [Br. at 15] Once the
trial court determ nes whether good cause has been denonstrated
by considering the Kozel factors, the appellate court then mnust
revi ew t hat deci sion under an abuse of discretion standard. By
requi ring the consideration of the Kozel factors when good cause
is determined, the district court nmerely inposed guidelines
al ready established by this Court for determ ning when di sm ssal
is appropriate when a rule has been violated. |In so doing, the
district court brought nore structure, uniformty and fairness to
a process that otherwi se can be arbitrary and unfair with no
countervailing benefit.

That the First District Court of Appeal is aware of and
adheres to the abuse of discretion standard of review is proven

by Carlton v. WAl-Mart Stores, Inc., 621 So.2d 451, 454 (Fla. 1st

DCA 1993), wherein the First District, citing Mrales, held that
“"the propriety of the trial court's dismssal nust be assessed
according to the abuse of discretion standard."!® |In that case as
well, the First District noted that this Court in Mrales at

| east tacitly recognized the rel evance of federal decisions
interpreting Rule 4(j) to the interpretation of Rule 1.070(j).

Id. The court then stated as foll ows:

[We note the cogent adnonition of the |eading
commentators on the Federal Rules:

‘In determ ning what i s and
what is not good cause, the courts
will be forced to bal ance the cl ear

Judge Booth participated in Carlton and the decision
bel ow:

25



intent of Rule 4(j) and the desire
to provide litigants their day in
court. A tinely service of process
and a just adjudication on the
merits of an action are not

i nconsi stent, but over-enphasis on
either could lead to undesired
consequences. |f good cause is
measured too restrictively, then
too many good faith plaintiffs may
be treated harshly. [|f good cause
extensions are given too freely,
then the risk is the emascul ati on
of Rule 4(j). It will take sone
years of case | aw devel opnent to
determ ne the neani ng of "good
cause,” and it can only be hoped
that a desirable equilibrium

bal anci ng the need for speedy
process and the ideal of just

adj udication will be struck by the
courts.’

4A Charles AL Wight & Arthur R Ml er, Federal
Practi ce and Procedure, Section 1137 at 391-
92(1987).

Id.; (enphasi s added).

The First District belowrelied for its holding on its
decisions in Crews v. Shadburne, supra, 637 So.2d 979, and
Gaines v. Placilla, supra, 634 So.2d 711.'* In Crews, the

plaintiffs obtained a summons the sane day they filed their

11

Unlike the First District, the Fourth District Court of Appeal in
Stahl v. Evans, 691 So.2d 1184,1185 (Fla. 4th DCA 1997), relied
on no authority for and gave no explanation in support of its
hol di ng that the Kozel factors don't apply to the determ nation
of the good cause required by Rule 1.070(j) other than to say
that “Kozel...is not controlling since it does not pertain to a
Rule 1.070(j) dismssal.” The statenent is circuitous and
conclusory; the court offers no explanation or reason as to why
Kozel does not pertain to a Rule 1.070(j) dism ssal.
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conplaint. After it was returned about three weeks |ater as
bei ng unservable, the plaintiffs effected substituted service of
process at the sanme address at which initial service had been
unsuccessfully attenpted. This notice was returned marked
undelivered. Thereafter the plaintiffs noved for default severa
days after the 120-day period had run. The defendant then
obt ai ned notice of the suit and noved to dism ss based in part on
the contention that she had not been served within 120 days of
when the conpl aint had been filed. 1d. at 979-80.

The Court reversed the order dism ssing the conplaint for
failure to conply with Rule 1.070(j) and explained as foll ows:

...1n the instant case the sumons
i ssued contenporaneously with the initial
filing of the conplaint and, after the
sumons was returned unservable, the
[plaintiffs] nade persistent efforts to
utilize, albeit not strictly in conpliance
with the statute, constructive service of
process without delay. W decline to view
the technical deficiencies in counsel's good
faith efforts to achi eve proper service of
process as equating with the dilatory
behavi or underlying the decisions in Mrales,
Her nandez, and Gondal. See also Austin v.
Gayl ord, 603 So.2d 66 (Fla. 1st DCA
1992) (reversing an order denying notion to
di sm ss under rule 1.070(g), where the
plaintiff failed entirely to serve the
Department of Insurance within 120 days after
the filing of the anended conpl ai nt and
of fered no evidence to show the exercise of
due diligence or good cause for not having
done so)....

Id. at 980-81.

The court then turned to Kozel v. Ostendorf, supra, 629

So.2d at 818, in which this Court stated that a trial court's

decision "to dismss the case based solely on the attorney's
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negl ect unduly punishes the litigant and espouses a policy that
this Court does not wsh to pronote.” The First District noted
as foll ows:

... Al though Kozel did not involve rule
1.070(j), the suprene court's comments
conport with those expressed by this court in
Carlton v. Wal-Mart Stores, Inc., 621 So.2d
451 (Fla. 1st DCA 1993), wherein we carefully
bal anced the purpose to be served by rule
1.070(j) and the rights of the litigants to
have their day in court. 1In balancing those
sanme interests in the instant case, we
conclude that the trial court abused its
discretion in dismssing this case. Here,
the [plaintiffs] consistently denonstrated
due diligence in attenpting to serve the
initial conplaint, in attenpting to obtain
constructive service thereafter, and in
ultimately obtaining proper service of
process once the defect in the pleading was
brought to their attention. |In short, they
did not sleep on their rights and
obligations. The trial court's order

di smssing this case exacted too harsh a
sanction under the circunstances, especially
since the only defect in the proceedi ngs was
a technical omssion in the allegations of
the conplaint....

Id. at 981; (enphasis added).

SSimlarly in this case, “[t]he trial court’s order
di sm ssing this case exacted too harsh a sanction under the
circunstances....” 1d. Al though the Defendants all ege that
“[t]he circunstances in Crews are a far cry fromthe situation
here” [Br. at 22], they mss the point of Crews and indeed the

point of this Court in Kozel, i.e., the purpose to be served by

the rules of procedure should be carefully balanced with the
rights of litigants to have their day in court and litigants

shoul d not suffer the ultimte punishnment of dismissal solely
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because of their attorney’ s neglect. Thus, while the facts of

Crews nmay be different fromthe facts at issue in this case, the

facts at issue here neverthel ess do not justify Warren’s

suffering the ultimate puni shment of dismissal. See infra at 42.
In the other case relied on by the First District

below Gaines v. Placilla, supra, 634 So.2d at 712, a nedi cal

mal practi ce action was dism ssed with prejudi ce because of late
service. The First District reversed because the dism ssal was
with prejudice and directed the trial court on remand to consider
the Kozel factors. 1d. The court explained that its "concl usion
that the Kozel factors should be applied rests upon our firm
conviction that to do otherwise in this case would result in

mani fest injustice.” 1d. Unfortunately, the court did not
explain the facts at issue in that case. However, the court did

cite to Judge Schwartz's concurring opinion in Hernandez v. Page,

supra, 580 So.2d at 795.

B. There is nothing about the purpose or requirenents of
Rul e 1.070(j) which would prohibit the application of
the Kozel factors to the determ nation of good cause.

The Defendants repeatedly nention the “clear and unequi voca
requirenents of” Rule 1.070(j) [Br. at 12,16], requirenents which
they allege prohibit the application of the Kozel factors to the
determ nati on of good cause. They acknow edge that “the First
District Court of Appeal’s wish to avoid extinguishing Warren’s
cause of action nay be | audable,” but cannot be effected because
of these “clear and unequi vocal requirenents” of the rule. [Br.
at 12] The problemw th the Defendants’ argunent is that they

never delineate what these “clear and unequi vocal requirenents”
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of the rule are other than to say that a showi ng of good cause is
required.

Warren agrees with the Defendants that Rule 1.070(j) is
“clear and unequivocal [that] [s]ervice beyond 120 days--even one
day beyond--requires dism ssal unless the plaintiff shows good

cause for the late service.” [Br. at 16; (enphasis in original)].

That, however, begs the question; it does not address how the
determ nati on of good cause shoul d be made.

Contrary to the Defendants’ contention [Br. at 16],
application of the Kozel factors to the determ nation of good
cause under Rule 1.070(j) does not render the rule ineffective
and is not contrary to its purpose. Rather than rendering Rule
1.070(j) ineffective, the application of the Kozel factors to the
determ nati on of good cause establishes a neani ngful set of
guidelines to assist the trial courts in determ ning good cause
and it better insures that a conplaint wll be dismssed only
when the good cause exception has not been net and only when the
purpose of the rule, i.e., to efficiently nove cases through the
court system wll be served by the dismssal. In fact, one of
t he Kozel factors which nust be considered is whether the del ay
created significant problens of judicial adm nistration, the
prevention of which is, of course, the purpose of the rule.

The Defendants note and do not contest Warren’s argunent
that one-day | ate service does not thwart the purpose of Rule
1.070(j). The best response they can offer is that this
“enotional ly appeal ing” argunent “cannot be entertained at the
cl ear expense of the requirenents of the Rule” [Br. at 12], once

again getting back to what the rule requires, which is only a
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showi ng of good cause, the determ nation of which can and shoul d
be nade by considering the Kozel factors.

The Defendants attenpt to elevate form over substance by
di sti ngui shing between “[g] ood cause as a sanction and good cause
for dismssal pursuant to a |ong established rule of civil
procedure,” [Br. at 12], which, they allege, “are two entirely
different matters.” [Br. at 12] They argue that “the good cause
determnation is nmade relative to reasons that service was not
tinmely made [whereas] the Kozel factors invoke issues of whether
the dismissal itself would be a harsh or unbal anced result of the
| ate service” [Br. at 11-12; (enphasis in original)] as if that
sonehow shoul d prevent the application of the Kozel factors to
the determ nation of good cause pursuant to Rule 1.070(j).

That dism ssal of a conplaint as a sanction is not
procedurally the sane as dismssal for failure to follow Rule
1.070(j) does not nean that the good cause determ nation that
nmust be made in each case should not be nade by considering the
sanme guidelines. There is nothing to prevent this Court from
requiring the trial courts to consider the sane (Kozel)
gui del i nes when determ ni ng good cause for the dismssal of a
conpl ai nt as when determ ni ng good cause for |ate service and the
Def endants offer none other than to say that they are
procedural ly different. However, their effect is the sane, i.e.,
di sm ssal, and the objective that cases should be heard on the
nerits whenever possible is the sane, or should be the sane, in
bot h cases.

That the Kozel factors are guidelines to be considered when

determ ning an appropriate sanction for acts of nal feasance or
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di sobedi ence whereas “Rule 1.070(j) is a rule enforced on al
plaintiffs for the purpose of ensuring diligent prosecution of
| awsuits” [Br. at 16-17], is no reason not to apply the Kozel
factors to the determ nation of the good cause finding required
by Rule 1.070(j). Although “the rule asks the trial court to
consi der whether the plaintiff had good cause for failing to neet
the terms of the rule of procedure, not whether there is good
cause to dismss the lawsuit as a sanction” [Br. at 17], the
failure to establish the good cause required in both instances
will result in dismssal

Thus the Defendants’ contention that Rule 1.070(j) is not a
rul e about sanctions [Br. at 16], is both disingenuous and
irrelevant. O course it’s a rule about sanctions; the sanction
is dismssal for failure to follow the requirenent of the rule
that service be made within 120 days of filing the conplaint.
Even the Defendants admt that “the effect of dismssal of a
conpl aint as a sanction may have the sanme effect as dism ssal for
failure to follow the rules of civil procedure. . . ."[Br. at
17; (enphasis in original).] Mre to the point, the sanction is
against the litigant, not the attorney. As in Kozel, the trial
court’s “decision to dismss the case based solely on the
attorney’ s neglect unduly punishes the litigant. . .” Kozel, 629
So.2d at 818. The 120-day rul e governs the actions of attorneys,
not litigants. However, “dism ssal with prejudice would in

ef fect punish the litigant instead of his counsel,” Beasley v.

Grten, 61 So.2d 179, 181 (Fla. 1952), a result disapproved by
this Court in Kozel.

Borrowi ng froma concept with which this Court is intimately
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famliar, i.e., proportionality of punishnment in capital nurder
cases, Warren asks this Court to consider why the punishnent for
violating Rule 1.070(j) should be any different fromthe

puni shment for violation of any other rule, e.qg., failure to
amend within the tinme mandated by a trial court. “To attain true
justice, the witten |law nust be seasoned with a proper anount of
comopn sense.” State ex rel. Manm Herald Publishing Co. v.

Mcl nt osh, 340 So.2d 904,910 (Fla. 1976). However, it makes no

sense for a litigant whose attorney fails to serve a conpl aint
within the 120-day period to suffer the ultimte punishnent of
di sm ssal whereas the litigant whose attorney fails to anend a
conplaint in atinely fashion wll either suffer no puni shnent or
suffer a punishnment nmuch I ess drastic than that of dism ssal.
Application of the Kozel factors to the determ nation of the good
cause required by Rule 1.070(j) will better insure that litigants
whose attorneys fail to obey Rule 1.070(j) wll suffer the sane
or simlar consequences as |litigants whose attorneys fail to obey
ot her procedural rules while at the same tinme insuring that the
pur pose of Rule 1.070(j) will be protected.

That the rationale of Kozel should be applied to the good
cause determ nation required by Rule 1.070(j) is supported by
D xon v. Riviera Beach, 662 So.2d 424, 425 (Fla. 4th DCA 1995),
rev. denied, 675 So.2d 119 (Fla. 1996). The Defendants note that

district courts other than the First District Court of Appea
have “enforced [Rule 1.070(j)] appropriately and called for
reformof the rule” [Br. at 21], but they have failed to advise
this Court of Dixon, in which the Fourth District applied the

rational e of Kozel to the interpretation and enforcenent of
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anot her rule of civil procedure, i.e., Fla.R Gv.P. 1.420(e).

In Dixon, the court reversed a dismssal for failure to

prosecute, explaining that “because it was the | awers, not the
plaintiffs, who contributed to the errors [resulting in the
failure to prosecute], we believe it inappropriate to punish the
plaintiffs.” Id. The Fourth District applied the rationale of

Kozel, i.e., a litigant should not have to pay the price of

di sm ssal for his lawer’s m stakes, notw thstanding the fact
that Rule 1.420(e) makes no reference to considering whether the
failure to prosecute was the fault of the attorney or the
litigant.'? As Judge Giffin noted in his dissenting opinion in
Maher v. Best Western Inn, supra, 667 So.2d at 1028 n. 4,
“IwWithout citing to Kozel v. Ostendorf, 629 So.2d 817 (Fla.

1993), [the Dixon court] seens to utilize the reasoni ng of Koze
to protect a party fromthe lawer’s failure to neet deadlines.”

The Defendants incorrectly and directly cite Pearlstein v.

King, 610 So.2d 445 (Fla. 1992), with no specific page reference
and no nodifying signal, in support of their statenents that
“[t]lhis Court has recognized that a court’s synpathy for the
plight of a litigant who has been adversely affected by proper
application of a rule of civil procedure does not, in any

fashion, justify winking at the rule” and “[t]he rule sinply nust

?Rul e 1.420(e) provides that “[a]ll actions in which it
appears on the face of the record that no activity by filing of
pl eadi ngs, order of court, or otherw se has occurred for a period
of 1 year shall be dism ssed by the court on its own notion or on
the notion of any interested person. . .unless a stipulation
staying the action is approved by the court or a stay order has
been filed or a party shows good cause in witing at |east 5 days
before the hearing on the notion why the action should remain
pendi ng.”
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be enforced as witten.” [Brief at 24] This Court nowhere nade

such statenents in Pearlstein. |In fact, the | anguage of the rule

at issue in Pearlstein, Rule 1.070(j), did not address the issue

in that case, i.e., whether the 120-day tine limt for serving a
conplaint applies to conplaints filed before January 1, 1989, the
effective date of the rule. Indeed, Justice Kogan in his

di ssent, in which Justices Barkett and Shaw concurred, noted that

“[a] nyone relying on the rule as drafted woul d have no notice of

[the majority’s holding that the rule applies to cases ari sing
before the rule took effect].” 610 So.2d at 446 (Kogan, J.,

di ssenting; (enphasis added). Thus, this Court in Pearlstein did
not “sinply enforce the rule as witten,” but enforced it as it
t hought the rule should be interpreted.

C. The Kozel factors will serve as hel pful guidelines to
the trial courts when they determ ne good cause and
will bring nore uniformty and fairness to the process.

Contrary to the Defendants’ contention that three of the six
Kozel factors are inapplicable to Rule 1.070(j)[Br. at 18,19, 24],
all of the six Kozel factors are relevant as to whether there is
good cause for late service. Factor one requires the court to
consi der “whether the attorney’ s di sobedi ence was w || ful,
del i berate, or contunmaci ous, rather than an act of neglect or
i nexperience.” Kozel at 818. \Wether the failure to serve the
conplaint within the 120 days is due to negl ect or inexperience
or the willful, deliberate or contumaci ous di sobedi ence of an
attorney is relevant to the determ nation of good cause for the
| ate service just as it is relevant to the determ nati on of good

cause for the failure to obey a court order. Surely whether an
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attorney deliberately and knowingly failed to serve a conpl ai nt
within the 120 days as opposed to nerely having inadvertently
failed to do it ought to be taken into account when determ ning
whet her good cause has been established for the |ate service.

Factor two, whether the attorney has previously been
sanctioned, is as relevant to the determ nation of good cause
regarding the failure to effect tinely service as it is to the
determ nation of dismssal as a sanction for the failure to
tinmely anmend a conplaint or obey any other court order. |ndeed,
the sane questions the Defendants ask concerning factor two as
applied to the failure to effect tinmely service, i.e., whether
dism ssal is required only when an attorney has habitually m ssed
the service deadline or has m ssed 120-day deadlines in the past
[Br. at 19], can be asked when the issue is failure to tinely
anend a conplaint or failure to obey any other court order. For
exanpl e, should the trial court dismss a conplaint for failure
to anend only when the attorney has habitually failed to tinely
amend a conplaint or has failed to tinely anend in the past? O
course not. It is but one factor to consider anong the six
required by the Court. The attorney who routinely or even
frequently in the past has failed to obey procedural rules and/or
court orders deserves to be treated differently fromthe attorney
for whomthis is his first “offense.”

To Defendants’ question as to how there could be any prior
sanction history of an attorney to draw upon in determ ni ng good
cause for late service if service of a conplaint initiates a case
[Br. at 24], Warren responds that prior sanction history of the

attorney need not be limted to the case at issue but could
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include the entire sanction history of the attorney. If an
attorney has a history of violating court orders or mnaking
m st akes adverse to a client’s interests which actions have
resulted in sanctions, such a history would be relevant as to
whet her there is good cause for the |ate service.
Factor four requires the trial court to consider “whether
the del ay prejudiced the opposing party through undue expense,
| oss of evidence, or in sone other fashion.” 1d. \Wether the
del ay prejudiced the opposing party is relevant to efficiently
novi ng cases through the court system Delay which is
prejudicial to the opposing party will inpede the efficient
adm ni stration of justice because it wll|l cause problens and
engender notions which the trial court will be forced to resol ve.
This Court in Mirales did not directly address the
consi deration of prejudice to the defense when determ ning good
cause. Rather, it approved the district court’s conclusion and
anal ysis. The district court did not reject the consideration of
prej udi ce when determ ning good cause but rather noted that the
federal courts, whose decisions were pertinent to its analysis
because Rule 1.070(j) is patterned after the federal rule, “have
[ considered prejudice in deciding whether to dismss] only after
first determning that the plaintiff had been diligent in
attenpting service.” 578 So.2d 1143,1144 (Fla. 4th DCA 1991).
Since the Defendants have alleged that only Kozel factors
one, two and four are irrelevant to determ ning good cause for
| ate service [Br. at 19], presunmably they agree that Kozel
factors three, five and six are pertinent to that determ nation

and wth good reason. Factor three requires the court to
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consi der whether the client was personally involved in the act of
di sobedi ence. Naturally, if the client was involved in the
failure to tinely serve, then the concern behind the Kozel
factors, i.e., not punishing the litigant for the actions of his
attorney, would not be an issue.

Factor five requires the court to consider “whether the
attorney offered reasonable justification for nonconpliance,”
id.,which is the essence of a showi ng of good cause. Factor six
requires the court to consider “whether the delay created
significant problens of judicial admnistration,” id., which is
t he purpose behind the rule.

O course, if this Court should determ ne that one or nore
of the Kozel factors are not pertinent to the determ nation of
good cause, this Court need only to instruct the trial courts to
consi der those factors it deens are relevant to that
determination. This Court, as the ultimate arbiter of how the
rul es of procedure are to be interpreted, has the power to
fashion any set of guidelines that will both protect the purpose
of Rule 1.070(j) and insure that fairness is not sacrificed at
the alter of expediency.?®

1. SHOULD TH S COURT HOLD THAT THE APPLI CATI ON OF

BAl t hough the Defendants contend that “in Tanpa, the issue
of tinmely service would be limted to a consideration of the
facts of the particular failure to serve the Conplaint within 120
days--prior sanction history of the attorney would be irrel evant”
[Br. at 24], as far as Warren knows there is no decision fromthe
Second District Court of Appeal as to whether the Kozel factors
shoul d be applied when determ ning good cause. Therefore, the
courts of the Second District would be free to follow either the
First or the Fourth District Court of Appeal on this issue in the
absence of a ruling fromthis Court.
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THE KOZEL FACTORS TO THE DETERM NATI ON OF GOCD
CAUSE |'S NOT' APPROPRI ATE, | T SHOULD REMAND TO
THE APPELLATE COURT FOR REVIEW OF THE TRI AL
COURT' S RULI NG AS TO GOOD CAUSE

If this Court holds that the Kozel factors should not be
consi dered when good cause is determned, it should remand to
the appellate court for review of the trial court's ruling as to
good cause under the abuse of discretion standard. Defendants’
request that this Court, should it disapprove and quash the
decision of the district court below, affirmthe trial court's
order dism ssing the case [Br. at 3,11,25], is inproper and
inconsistent with their own position that a trial court's good
cause ruling should be reviewed for abuse of discretion by the
appel l ate court. |Indeed, the Defendants admt that if the trial

court properly found no good cause, "then the First District

Court of Appeal and this Court nust affirmthe trial court's

judgment." [Br. at 22; enphasis added.] The district court
bel ow did not rule on whether the trial court had abused its

di scretion in determning that there was no good cause shown.
Rat her, the court reversed and remanded with instructions that
the trial court apply the Kozel factors to the determ nation of
good cause.

It is not the function of this Court in the first
instance to review a good cause determnation of a trial court
when there has been no review of the issue by the district
court. Indeed, this Court does not have jurisdiction to review
findings of good cause even when there has been such review
unl ess a conflict between district courts is at issue. See Art.

V, Section 3(b), Fla. Const. The sol e purpose of this Court's
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accepting jurisdiction in this case, should it do so, would be
to resolve a conflict between two district courts of appeal as
to whet her the Kozel factors should be applied when good cause
is determ ned. Thus, the Defendants' argunents to this Court
concerni ng whether the trial court abused its discretion in
finding no good cause and their attenpt thereby to "poison the
well" [Brief at 15, 18, 22, 23], are inproper.

However, since the Defendants have included argunent
concerning the propriety of the undersigned' s actions and that
of the trial court in finding no good cause, the undersigned
feels conpelled to respond to set the record straight. The
Def endant s’ accusation that the undersigned "offers no
legitimate reason for excusing [the |ate service], but pleads
that she m ssed the deadline by only one day and that the rule
should sinply not be enforced" [Brief at 15], is both untrue and
unfair. The undersigned has consistently and repeatedly
expl ai ned that her secretary twi ce sent summonses to the clerk's
office for issuance which the clerk's office refused to process
[R 57,58, A 1(1)(2); A2, A3]. It was only when her secretary
sent the sumonses to the clerk's office the third tine that the
clerk accepted them [R 58; Al(2); A 4].

The fact that the service was one day late is rel evant
because it goes to the question of diligence which is a factor
in determ ning good cause. Warren did make a good faith effort
to serve the conplaint well within the 120 days but m ssed it by
one day because of the mshaps with the clerk’s office. If
Warren had done nothing for 119 days and then m ssed it by one

day the significance of the one-day | ate service would be
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different.

Warren agrees that nerely because a conplaint is served one
day late does not in itself excuse |late service. However,
surely the degree of |ate service, in conjunction with the
efforts, if any, nmade to serve the conplaint before the 120 days
has run, must be consi dered when determ ning whether, “...’ good
faith on the part of the party seeking an enl argenent and sone
reasonabl e basis for non-conpliance within the tine

specified ...” Carlton v. WAl Mart Stores, Inc., supra, 621

So.2d at 454, quoting Wnters v. Teledyne Mwvible Ofshore,
Inc., 776 F.2d 1304, 1306 (5th G r.1985), has been shown.

Whet her the conpl aint was served one day versus one year |ate
must factor into the determ nation of good faith on the part of
the party attenpting service.

Mor eover, the Defendants unfairly criticize the
under si gned' s having "deci ded she wanted to withdraw fromthe
case, and then delegated the responsibility of service to her
secretary." [Br. at 6,15, 18, 23]% They inaccurately allege that
t he undersigned has alternately acknow edged the fault in failing
totinmely serve as hers and bl aned the | ate service on a “m x-up”
at the clerk’s office and m scomuni cati ons between her secretary
and the clerk. [Br. at 7 n.3] The undersigned’ s explanation for

the |l ate service has been the sane fromthe beginning of this

14

The decision to withdraw fromthe case is rel evant only because
t he undersigned, realizing that the 120-day peri od was runni ng,
deci ded to have the Conplaint served in order to preserve
Warren's cause of action even though she had al ready decided to
wi thdraw fromthe case. [T.1(6); A 8(6)]
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matter. The undersigned has taken responsibility for the one-day
| ate service only because she has the ultimate responsibility for
everyt hing that happens on a case which she is handling,

i ncl udi ng typographi cal and adm nistrative errors which she
hersel f has not personally comnmtted. The undersigned recognizes
that the buck stops here.

However, as a practicing trial and appellate attorney, the
under si gned has no choice but to delegate certain admnistrative
functions to her staff, including the preparation of sumobnses
and the filing and serving of conplaints. She does not and
cannot performthose functions herself and fulfill her other
responsibilities. Mreover, as the Defendants know or shoul d
know, the del egation of those and other adm nistrative functions
to support staff is standard throughout the |legal community. The
| ate service occurred not because the undersigned wongfully (as
inplied by the Defendants) del egated the task of service to her
secretary [Br. at 6,15, 18,23], but because the clerk’s office

twice refused to process the papers sent by her secretary.?®

15

The undersigned stated as follows at the hearing on Apri
15, 1996:

The second mistake that | made —I said |
because mne was the ultimte responsibility —was
that the conplaint was served 121 days after it was
filed.

* * *

. .And there was a mxup at the clerk’s office
where a clerk kept sending papers to ny secretary and
t hey kept exchangi ng them back and forth.

At any rate, it ended up being 121 days. | take
responsibility for that.

[T.3(5-7); A 11(5-7)]
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Furthernore, the Defendants' criticism (and the basis for
the trial court's finding of no good cause) that the undersigned
"did not even begin attenpting service until alnost three nonths
had gone by" [Brief at 22; (enphasis in original)], is not a
valid basis for a finding of no good cause. The trial court
erred by ruling that Warren has failed to show good cause as to
why she had waited approximately 85 days in which to serve the
Complaint [T.3(17); A 17], thereby inposing a new and erroneous
standard on Warren in its interpretation of Rule 1.170(j).* In
effect, the trial court has ruled that Rule 1.170(j) requires
that a plaintiff seek a sumons fromthe clerk before 85 days has
el apsed or be prepared to show good cause as to why she has not
done so. That is not what Rule 1.170(j) requires. It requires
only that a conplaint be served within 120 days of its having
been filed. Warren did attenpt to do that within a sufficient
period of tinme before the 120 days had run which under norma
ci rcunst ances woul d have all owed service within the 120 days.

The record shows that Warren sent summonses for both
Defendants to the clerk for issuance on May 12, 1994, a full 35
days before the 120-day period had run. Under normal
ci rcunst ances, 35 days would be anple tine in which to get
sumonses i ssued and served on defendants such as Shands Teachi ng
Hospital and Cinics, Inc., and the Florida Board of Regents,
both of which are able to be served with no difficulty. The

under si gned had no way of foreseeing the m sconmunications

*The record reflects only when the summpnses were sent to
the clerk for issuance and not when Ms. Sperando instructed her
secretary to do so.
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bet ween her secretary and the clerk's office whereby the forner
attenpted to conply with the latter's requests regardi ng how t he
sumonses shoul d have been prepared. Such difficulties are
extrenely unconmon

Thus, the Defendants’ accusation that the undersigned
“wait[ed] until there [was] barely a nmonth left in the service
wi ndow, turn[ed] service of a conplaint filed at the edge of the
statute of limtations over to her secretary, and then expect[ed]
the trial and appellate courts to abandon the rul e when she
m sses the deadline” [Br. at 15], is ludicrous. The undersigned
expects the trial and appellate courts to do only what the |aw
requires: to determ ne whether good cause has been shown and to
insure that cases get heard on the merits whenever possible.

What she does not expect is the trial court to make new | aw by
ruling that failure to seek a sumons fromthe clerk within the
first 85 days is not good cause as a matter of law even if a
sumons was sought within sufficient time to effect service
barri ng unusual and unforeseen circunstances.

The only duty inposed by Rule 1.070(j) is that of serving a
conplaint within 120 days of its having been filed. This inplies
only a concomtant duty to initiate the process in sufficient
time to get the conplaint served by the end of 120 days, but
certainly does not inpose a requirenent to start the process
before 85 or any ot her nunber of days has el apsed. The question
the trial court should have asked was not why Warren had waited
85 days to request the summons but rather was 35 days a
sufficient period of tine in which to get the conplaint served.

The answer to that question is yes.
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The Defendants’ attenpt [Br. at 18] to support the trial
court’s finding of no good cause with the Fourth District’s
holding in Mrales, supra, 578 So.2d at 1144, which was

adopted by this Court, is without nerit. The two cases

are inapposite. In Mrales, the plaintiff first mailed the
summons fornms to the clerk for issuance with only ten of the 120
days remai ning. He received themthree days |ater and then did
not serve the resident agent for 11 nore days, four days after
the 120-day period had expired. According to the Fourth
District:

.the [plaintiff] blanme[d] poor service in the
postal systemand the clerk’s office due to the
Chri stmas season as an excuse for |ate service.

* % %

.Mrales made no effort to obtain service for 110
days after filing the conplaint. He gave no
acceptabl e explanation for this delay. Wth only a
few days remai ni ng, and bei ng cogni zant of the mandate
of the rule, counsel chose to use the mail in
obt ai ni ng the executed sunmonses. He nade no effort
to serve the defendants until the 120 days had

expi red.

Id.; (enphasi s added).

In this case Warren sought the sumons fromthe clerk’s
office with 35 of the 120 days renmaini ng, nore than enough tine
to get the Conpl aint served assumng the clerk’s office was not
going to refuse to process the request not once but tw ce.

That the initiation of service 85 days after the Conpl ai nt
was filed does not nean that good cause is lacking is supported
by Onett v. Ahola, 683 So.2d 593, 594 (Fla. 3d DCA 1996). There

the plaintiff obtained an address for the defendants 15 days
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after the conplaint was filed. N nety-one days after the
conplaint was filed, a deputy sheriff attenpted service at that
address, but was unable to do so because he had been fal sely
told that the defendants did not reside at that address. The
court gave no explanation as to why the plaintiff waited until
the 91st day before attenpting service. After unsuccessfully
attenpting to determ ne the defendants' address through the
postal service and the defendants' insurer, the plaintiffs
effected service by certified mail after the 120-day period had
expired. 1d.

The court found that there was good cause for the |ate
servi ce:

...the deputy sheriff went to the

def endants' actual address in Buffalo, New
York and attenpted service on the 91st

day. ...

[T]he plain fact is that the papers were
brought to the correct address well within
the 120-day tinme limt, and service failed
only because the detective was given

i ncorrect information.

* * %

...But for the deputy being m sled
about the defendants' true address, service
woul d have been acconplished on the very
first attenpt, which was only 91 days after
the conplaint was filed. Good cause was
abundant |y shown.

Id. at 595; (enphasis added). |If 91 days by which to start to
serve the conplaint is "well within the 120-day tinme limt,"
supra, then 85 days to get a summons and send it to the sheriff,
which normally takes only a couple of days, nust be well within

the time limt as well.
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The conbination of the initial attenpt to get the Conpl ai nt
served well within the 120-day period, the m shaps regarding
comuni cations between Ms. Sperando's secretary and the Cerk's
office, and the fact that the Conplaint was served only one day
| ate nore than establish good cause for the |late service. As
explained by the Fifth District in Sneed v. H B. Construction
Co., Inc., 674 So.2d 158,160 (Fla. 5th DCA 1996),

[rule 1.070(j)] is not intended to be a trap
for the unwary, nor a rule to inpose a
secondary statute of limtations based on
time of service. The results of such an
interpretation would be harsh in a system
where great enphasis is placed on deciding
cases justly on the nmerits. W instead
understand the rule to be an adm ni strative

tool to efficiently nove cases through the
courts. ...

That the original Conplaint was served one day | ate does not
affect the efficient admnistration of this case through the
court system and dism ssal for that reason woul d be unduly
har sh.

To deprive Warren of a cause of action because her
attorneys waited 85 days in which to seek summobnses fromthe
cl erk which sunmonses were then served one day | ate because of
m scommuni cations with the clerk's office would unfairly punish
her and would do nothing to foster the purpose of Rule 1.070())

which is to efficiently nove cases through the courts.

CONCLUSI ON

For the foregoing reasons, Warren respectfully requests

that this Court approve the decision of the district court in
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this case and di sapprove Stahl v. Evans.
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