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I N THE SUPREME COURT OF FLORI DA

SHAWN THOVAS,
Petitioner,

V. CASE NO. 91, 719

STATE OF FLORI DA,

Respondent .

N N N N’ N N N N N N N N

| NI TI AL BRI EF OF PETI TI ONER ON THE MERI TS

STATEMENT OF THE CASE AND FACTS

The issue in this case is whether a judge’'s witten answer
to a jury question during deliberations wthout either notice to
or input fromthe attorneys or defendant is waived by defense
counsel’s failure to object when | ater given an opportunity.

During deliberations in Thomas’ trial on charges of sale of
cocai ne and possession of cocaine, the judge announced to the
attorneys that the jury had sent hima question concerning a
di screpancy in the year witten on State Exhibits 1 and 2, the
bag cont ai ni ng purported cocaine and the |aboratory report.
(T108)' The judge informed counsel that he had directed the

bailiff to “advise the jury that they should consider that as

'Herein, citations to the first volume of the record, which
i ncl udes docunments and the sentencing transcript, appear as
(R page nunber]). References to the supplenental record, which
contains the trial transcript, are designated (T[page nunber]).



part of the evidence and continue to deliberate on their
verdict.” The court asked counsel if either had an objection.
(T108) Both replied in the negative, but defense counsel asked
if the judge had communicated with the jurors strictly through
the bailiff. (T109) The judge replied in the affirmative. (T109,
Appendi x B) Imediately after this exchange, the jury returned
and rendered its verdict finding Thomas guilty of sale of cocaine
and possession of cocaine as charged. (R13-14, T109)

On appeal, Thomas argued that, in answering the jury’s
guestion w thout notice to counsel and w thout conducting the
jury into the courtroom the judge violated Florida Rule of
Crimnal Procedure 3.410 and conmtted per se reversible error

under lvory v. State, 351 So. 2d 26 (Fla. 1977), Curtis v. State,

480 So. 2d 1277 (Fla. 1985), State v. Franklin, 618 So. 2d 171

(Fla. 1993) and MIIls v. State, 620 So. 2d 1006 (Fla. 1993).

The district court affirnmed, stating:

Al t hough such a violation of rule 3.410 woul d
ordinarily constitute per se reversible error
under lvory v. State, 351 So. 2d 26 (Fla.
1977), here we conclude that the appellant’s
trial counsel affirmatively waived the issue
by communicating to the trial judge his
acceptance of the procedure enpl oyed when

| ater given an opportunity to object.

Thomas v. State, 700 So. 2d 734 (Fla. 1st DCA 1997) (Appendix A).

Thomas, the petitioner, seeks conflict review of the

district court decision.



SUMVARY OF THE ARGUVMENT

The trial court commtted per se reversible error in
negl ecting to conply with Florida Rule of Crim nal Procedure
3.410 when it conmunicated to the jury through the bailiff in
reply to a question about the case. The exchange between judge
and jury concerning a discrepancy in the date appearing on two
pi eces of evidence took place wi thout notice to counsel and
W t hout conducting the jury into the courtroom as required by

Rul e 3.410. This is forbidden under Ivory v. State, 351 So. 2d

26 (Fla. 1977), in which this Court erected the prophylactic rule
that such error is per se reversible, a rule to which the Court
continues to adhere.

The district court acknow edged the trial court’s error,

consistent with Curtis v. State, 480 So. 2d 1277 (Fla. 1985), and

Bradley v. State, 513 So. 2d 112 (Fla. 1987). However, the First

DCA erred in construing counsel’s acqui escence in the trial
court’s fait acconpli as an affirmative waiver. The opportunity
to object to the violation after the fact was insufficient to

cure the error. Wods v. State, 634 So. 2d 767 (Fla. 1st DCA

1994). Declining to make an objection after the fact does not
anount to waiver of the fundanmental due process guarantees of
notice, presence and an opportunity to be heard concerning
comruni cati ons between judge and jury. The district court’s

perspective, if approved, would eviscerate the prophylactic rule



of lvory and force defense counsel tardily informed of an inprop-

er communi cation to nmake an untenabl e choi ce between seeking a
last-mnute mstrial and accepting the judge s representation of
events.

Wai ver of a judge’'s presence during portions of a trial
cannot be inplied fromfailure to nmake a tinely objection. Such
wai ver nmust be knowingly and intelligently nmade by the accused.

Bryant v. State, 656 So. 2d 426 (Fla. 1995); Brown v. State, 538

So. 2d 833 (Fla. 1989). Simlarly, under Coney v. State, 653 So.

2d 1009 (Fla. 1995), waiver of a defendant’s right to be present
at the imedi ate site of the exercise of perenptory chall enges
requires an inquiry of the defendant to determne if the choice
is know ngly and intelligently nade. Consistent with these deci-
sions, waiver of the defendant’s right to be present for judicial
communi cations with the jury during deliberations nust be person-
al.  No such waiver occurred here.

For these reasons, petitioner prays that this Court wl|
quash the district court decision and remand with directions to

reverse his convictions.



ARGUVENT

PER SE REVERSI BLE ERROR, CAUSED VWHEN A JUDGE
RESPONDS TO A JURY QUESTI ON DURI NG DELI BER-
ATI ONS W THOUT CONDUCTI NG THE JURORS | NTO THE
COURTROOM OR PROVI DI NG NOTI CE TO COUNSEL, IS
NOT WAI VED BY COUNSEL’ S FAI LURE TO OBJECT
WHEN | NFORMED OF THE COMVUNI CATI ON AFTER THE
FACT.

The record reflects that the judge informed counsel of a
communi cation with the jury that had taken place outside the
courtroom and wit hout the presence of counsel. The judge stated
that, through the bailiff, the jury had asked about a di screpancy
on the dates of two exhibits. The judge said he had the bailiff
tell the jurors to consider those facts as part of the evidence
and to continue to deliberate. (T108) Asked if he objected to
this procedure, counsel responded in the negative, then asked the
judge if he had communicated with the jurors strictly through the
bailiff. (T109) The judge said he had. (T109, Appendix B)

Thomas rai sed the inproper conmunication as an i ssue on
appeal, drawing a terse affirmance fromthe district court:

The appel | ant contends that his convictions
should be reversed because the trial judge
commtted error when he sent an instruction to
the jury during its deliberations wthout
first notifying the prosecutor and defense
counsel and giving them an opportunity to
di scuss the proposed instruction. See Fl a.
RCim Pro. 3.410. Although such a violation
of rule 3.410 would ordinarily constitute per
se reversible error under Ivory v. State, 351
So. 2d 26 (Fla. 1977), here we concl ude that
the appellant’s trial counsel affirmatively

wai ved the issue by comunicating to the tria
j udge his acceptance of the procedure enpl oyed




when | ater given an opportunity to object. W
accordingly affirmthe convictions.

Thomas v. State, 700 So. 2d 734 (Fla. 1st DCA 1997). Florida

Rul e of Crim nal Procedure 3.410 provides:

After the jurors have retired to consider
their verdict, if they request additional
instructions or to have any testinony read to
them they shall be conducted into the court-
room by the officer who has themin charge and
the court my give them the additional
instructions or may order the testinony read
to them The instructions shall be given and
the testinony read only after notice to the
prosecuting attorney and to counsel for the
def endant .

In lvory v. State, 351 So. 2d 26 (Fla. 1977), this Court held

that per se reversible error occurs when the trial court responds
to a question fromthe jury without first giving counsel prior
notice and an opportunity to contribute to the decision on an
answer. The court observed that communicati ons between judge and
jury outside the parties’ presence is “so fraught with potenti al
prejudice that it cannot be considered harmess.” |d. at 28.

The court reaffirmed the rule of per se reversibility for

violations of Rule 3.410 in Curtis v. State, 480 So. 2d 1277

(Fla. 1985), Bradley v. State, 513 So. 2d 112 (Fla. 1987), and

State v. Franklin, 618 So. 2d 171 (Fla. 1993).

In Curtis, this Court concluded that the failure to provide
notice to counsel or to answer the jury’s question in open court

constituted error, even though the response to the jury’s



guestion about an aspect of the evidence was neutral in content.
480 So. 2d at 1277, 1278 n. 2. In Bradl ey, w thout notifying
counsel or bringing the jury into court, the judge responded in
witing to a question about a police report, stating that it was
not in evidence. This Court concluded that the judge commtted
reversi ble error because the question and answer triggered the
requi renment Rule 3.410 that the judge respond to the jury’'s
guestion in open court. 513 So. 2d at 114.

The district court correctly concluded that the trial court
erred. Contrary to Curtis and Bradley, the trial judge neither
provi ded advance notice nor responded in open court. As in
Curtis and Bradl ey, the content of the response, to consider the
di screpancy as part of the evidence, nade it an additional
instruction conpelling conpliance with Rule 3.410. [ndi sputably,
the trial court violated the rule.

The First DCA was m staken, however, in concluding that the
error was wai ved. The district court acknow edged t hat
“ordinarily” Ivory would conpel reversal in these circunstances,
but affirmed because counsel “comrunicat[ed] to the trial judge
hi s acceptance of the procedure enployed when | ater given an
opportunity to object.” 700 So. 2d at 734. The district court,
which cited no authority for this proposition, read too nmuch into
counsel s acqui escence to the trial judge s fait acconpli. To

retain its effectiveness as a prophylactic device, the rule of



per se reversal nust apply regardl ess of counsel’s forbearance
froman objection when informed of the violation of Rule 3.410
after the fact. The error cannot be efficiently or reliably
corrected after it has occurred.

In Wods v. State, 634 So. 2d 767 (Fla. 1st DCA 1994), the

district court expressly rejected the state’s claimthat the

i ssue was not preserved because Wods did not specifically object

to the failure to discuss the question and response. |d. at 768.
Quoting a 1993 opinion by this Court, the 1st DCA concl uded t hat
an opportunity to object to a violation of Rule 3.410 after the

fact does not cure the error:

In fact, it was only after the jury had re-
tired to deliberate further that counsel was
gi ven an opportunity to place his objections
on the record to the court's denial of the
jury's request. In MIlls v. State, 620 So.
2d 1006 (Fla. 1993), the trial court respon-
ded to a question fromthe jury, and only
afterward gave counsel an opportunity to
present argunment and objections. The suprene
court reversed, noting,

There is a substantial difference be-
tween al |l owi ng di scussion before the
gquestion is answered and all owi ng dis-
cussion after the question is answered
and the jury is sent back to deliberate.
It is unrealistic to believe a judge
woul d be equally willing to enconpass
def ense counsel's suggestions in both
situations, and it is inpossible to tel
how t he judge woul d have reacted to
counsel ' s suggestions had they been nade
before the question was answered.
Id. at 1008.

Al t hough the defendant in MIIls specif-



ically objected to the court's failure to
foll ow proper procedure, we think the |an-
guage quoted above is instructive. The

pur pose of a specific objection is to direct
the trial court's attention to the purported
error in a way that would permt the court to
correct the error in a tinely fashion.

634 So. 2d at 768-9. Cf. Meyer v. Singletary, 610 So. 2d 1329

(Fla. 4th DCA 1992) (appellate counsel ineffective in failing to
rai se i nproper comruni cati ons between judge and jurors on direct
appeal , even though not preserved by objection at trial).

Al t hough the defense | awers in Wods and M| Is objected
after the fact while Thomas’ counsel communi cated his acceptance
of the judge’ s actions, this cannot be a dispositive distinction
if the concern is whether the error can be renedied in a tinely
fashion. The rationale of the cited decisions, that nothing the
court can do after the fact is likely to be of any significance,
appl i es regardl ess of whether counsel objects when inforned by

the court of the communication. Conpare Hunble v. State, 652 So.

2d 1213 (Fla. 1st DCA 1995) (counsel who did not act on oppor-
tunity to object during reinstruction waived issue). Accordingly,
the prophylactic rule of per se reversal adopted in lvory v.
State, 351 So. 2d 26 (Fla. 1977) required reversal here.

A decision to the contrary puts counsel to the Hobson’s
Choi ce of seeking a mstrial at the | ast possible nonent, during
jury deliberations, or accepting on faith the judge’s represen-

tations of events outside the parties’ presence. Mre than a



century ago, the Washi ngton Suprene Court spoke el oquently to
this point in a case in which the judge entered the jury room
during deliberations:

[ T] he | aw does not subject parties litigant
to the di sadvantage of being required to
accept the statenent of even the judge as to
what occurs between hinself and the jury at a
pl ace where the judge has no right to be, and
where litigants cannot be required to attend.
It is the lawful right of a party to have
his cause tried in open court, with
opportunity to be present and heard in
respect to everything transacted. It is his
right to be present and attended by counsel
whenever it is found necessary or desirable
for the court to comunicate with the jury,
and he is not required to depend upon the
menory or sense of fairness of the judge as
to what occurs between the judge and jury at
any tinme or place when he has no | awful right
to be present. H s right in this respect
goes the very substance of trial by jury.

State v. Woth, 15 Wash. 621, 623-24, 47 P. 100 (Wash. 1896),

overrul ed on other grounds, State v. Caliguri, 664 P. 2d 466

(Wash. 1983). Uniform application of Rule 3.410 and lIvory | eaves

no occasion for a defendant to depend on the nenory or sense of
fairness of the judge.

Finally, the district court’s finding that defense counsel
affirmatively waived the error is a msapplication of the | aw of
wai ver. As noted in Woth, the accused’ s right to be present
during, and have input into, judicial conmunications with the
jury, is fundanmental to American crimnal justice. In clearly

reaffirmng its conmtnent to the per se reversible rule of Ivory

10



in State v. Franklin, 618 So. 2d 171 (Fla. 1993), this Court

noted that due process requires that the defendant and defen-
dant's counsel be afforded the opportunity to be present whenever
the judge communi cates with the jury. Id. at 173. Wiver of this
ri ght cannot be presuned nerely fromthe |lack of an after-the-
fact objection by counsel. Such waiver nust be know ngly,
intelligently made by the accused.

In Brown v. State, 538 So. 2d 833 (Fla. 1989), this Court

held that the presence of the judge cannot be waived when a jury
W shes to communicate with the court during deliberations,
because “[t]he possibility of prejudice is so great in this
situation that it cannot be tolerated.” Id. at 836. |In Bryant v.
State, 656 So. 2d 426 (Fla. 1995), this Court quoted Brown in
hol di ng that the judge’ s presence during a readback of testinony
may be waived not by failure to make a tinely objection, but “by
a fully informed and advi sed defendant, and not by counsel acting

alone.” Id. at 429. Simlarly, under Coney v. State, 653 So. 2d

1009 (Fla. 1995)2, waiver of a defendant’s right to be present at
the inmmedi ate site of the exercise of perenptory chall enges
requires an inquiry of the defendant. 1In the alternative, the
accused could personally ratify counsel’s actions taken in his or

her absence.

’Super seded, Amendnents to Florida Rules of Crimnal
Procedure, 685 So. 2d 1253 (Fla. 1996).

11



Consi stent with these decisions, waiver of the defendant’s
right to be present for judicial comunications with the jury
during deliberations nust be knowingly and intelligently nmade by
t he defendant. No such waiver occurred here. The record does
not even reflect that Thomas was present when counsel declined to
object to the judge’'s comrunications with the jury. The record
contains no indication either that he personally waived his right
to be present during the communi cation, or that he personally
ratified counsel’s forbearance from objection.

Accordi ngly, neither Thomas nor his counsel waived the per
se reversible error commtted by the trial court during
deli berations in communicating with the jury concerning the case
out si de of open court and wi thout notice to counsel. The
decision of the district court should be quashed and the case
remanded with directions to reverse Thomas’ convictions and

remand for a new tri al

12



CONCLUSI ON

Based on the argunents contained herein and the authorities
cited in support thereof, appellant requests that this Honorable
Court quash the decision of the district court and remand with
directions to reverse Thomas’ convictions and remand for a new

trial.
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