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INTRODUCTION

Petitioner, TERRY KENNETH BROWN, Was the Petitioner in the
trial court and the Appellant in the Third District Court of
Appeal . The Respondent, THE STATE OF FLORIDA, Was the respondent
in the trial court and the Appellee in the Third District Court of
Appeal . The parties shall be referred to as they stood in the

trial court.




4"

STATEMENT OF THE CASE AND FACTS

The defendant was convicted of unlawfully possessing a
firearm by a convicted felon, pursuant to Section 790.23, Florida
Statute (1995), and sentenced to seven years as an habitual
felony offender, pursuant to Section 775.084(4), Florida Statute
(1995) .

The defendant appealed his conviction and sentence to the
Third District Court of Appeal, contending, anong other things,
that his conviction should be reversed because the trial court
permtted the State to introduce into evidence at trial certified
copies of two prior convictions in order to prove the "convicted
felon” element of the charge.

The Third District Court of Appeal declined to find an abuse
of discretion in the trial court's admssion of the defendant's
convictions, in light of clearly binding authority from this
Court addressing the precise issue raised by the defendant
regarding the admssion of certified copies of prior convictions
despite the defendant's offer to stipulate to his convicted felon
status.

The Third District Court of Appeal specifically declined the

defendant's invitation to apply the recent United States Suprene

Court opinion in Qd Chief v United States, 519 US. , 117 s.

Ct. 644, 136 L.Ed.2d 574 (1977) to the case and thus declined to




"

find an abuse of discretion in the trial court's adm ssion of the

convi ctions.

The Third District, in order to facilitate further review by
this Court should it desire to revisit the decision in Parker—v—
State. 408 S 2d 1037 (Fla. 1982), certified the follow ng
question as a matter of great public inportance:

SHOULD THE DECI SION IN PARKER V, STATE, 408 So.2d 1037

(Fla. 1982) BE OVERRULED IN FAVOR OF THE ANALYSIS OF THE

EVI DENTI ARY REQUI REMENTS FOR PROOF OF CONVI CTED FELON

STATUS I N FI REARM VI OLATI ON CASES ESTABLI SHED FOR

FEDERAL COURTS IN QLD CHIEF——INLTED STATES. 519 U S
117 s. ct. 644, 136 L.Ed.2d 574 (1997)?

N 4




QUESTION PRESENTED

SHOULD THE DECISION IN PARKER V. STATE, 408 S$So.2d
1037 (Fla. 1982) BE OVERRULED IN FAVOR OF THE
ANALYSIS OF THE EVIDENTIARY REQUIREMENTS FOR
PROOF OF CONVICTED FELON STATUS IN FIREARM
VIOLATION CASES ESTABLISHED FOR FEDERAL COURT IN

OILD CHIEF v. UNITED STATES, 519 U.S. '
117 S. Ct. 644, 136 L.Ed.2d 574 (1997)7
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SUMMARY OF THE ARGUMENT

The decision in Parker v. State, 408 So. 2d 1037 (Fla.
1982), should not be overrul ed. This Court should find no
abuse in the trial court's admssion of the defendant's prior
convictions. This Court is not bound to follow a decision of a
federal court. This Court should not follow the Suprene Court's
decision in Ad Chief v. United States, 519 US.--, 117 S. C.
644, 135 L.Ed. 2d 574 (1997). A prior conviction is a
substantive element of the crine of possession of a firearm by a
convicted felon. The State should not be barred from proving
facts pertinent to its prosecution sinply because the defendant
offers to adnmt them Ad Chief is conpletely distinguishable
fromthe case at hand. The jury, here, was not apprised as to
the nature of the prior convictions. No evidence admtted
detailed the nature of the prior felony convictions to the jury.
The evidence did not inflame the jury and did not appeal strongly
to the jury's prejudice. Any error in admtting the defendant's
two prior felony convictions must be deemed harmless. Nothing in
this case necessitates this Court to recede from Parker.

Many of the alleged areas of prosecutorial msconduct were
not preserved for appellate review. None of the coments were so
prejudicial that they vitiated the entire trial.

The investigating officer's testimony did not lead the jury
to believe that a non-testifying witness had given the police
evidence of the defendant's guilt. There was no such | ogical
implication to be drawn from the testinony. The State would
submt that the error conplained of did not contribute to the
verdict and further that there is no reasonable possibility that
the alleged error contributed to the defendant's conviction. As

such, any error mnust be deened harm ess.
5




ARGUMENT

THE DECISION IN_PARKER V. STATE, 408 So. 2d 1037
(Fla. 1982) SHOULD NOT BE OVERRULED IN FAVOR

OF THE ANALYSIS OF THE EVIDENTIARY REQUIREMENTS
FOR PROOF OF CONVICTED FELON STATUS IN FIREARM
VIOLATION CASES ESTABLISHED FOR FEDERAL COURTS

IN OLD CHIEF v, UNITED STATES, 519 U.s. ., 117
S. Ct. 644, 136 L.Ed. 2d 574 (1997).

The defendant asks this Court to apply the United States
Suprenme Court opinion in Old—Chief v.United-States: 519 U S
. 117 S. . 644, 136 L.Ed.2d 574 (1997) to this case and thus
find an abuse of discretion in the trial court's admssion of the
defendant's prior convictions. This Court however, in -State v
Barquet, 262 So0.2d 431, 435 (Fla. 1972), specifically held that
state courts are not bound to follow a decision of a federal

court, even the United States Supreme Court, dealing with state

| aw. See also, State v. Onen, 696 So. 2d 715, 719 (Fla. 1997),

where this Court held that it had the authority to reaffirm jits’
decision in_Oanen v, State, 560 So. 2d 207(Fla. 1990), regardl ess
of federal |aw.

The defendant argues that Rule 403, Federal Rules of
Evidence, is virtually identical to Section 790.23, Florida
Statutes (1995) and Section 90.403, Florida Statute (1995). He
argues that the United States pronouncenment in Od _Chief_ on the
application of Rule 403, Federal Rules of Evidence, to prior
felony convictions under a felon-in-possession statute which is

identical to that of Florida conpels this Court's re-exam nation
6




or clarification of Parker v, State, 408 So. 2d 1037 (Fla. 1982).

The State, respectfully, does not agree.

This Court in State v. Bargquet, held that where the
federal and state statutes are simlar and intended to acconplish
like objects, state courts, in construing the state statute, are
not bound to follow the construction puton the federal statute
by federal court construction. This Court in State vy, Rarquet
in support of the holding stated as follows:

As further stated in 21 ¢.J.8. Courts s205,
pp.362-364:

‘(T)he state courts are free to decide for
thenselves all questions of the construction

of state constitutions and statutes. An
exception to this rule has been made, however,
where the federal suprenme court has decided

that it is necessary to construe a state statute
in a certain way to prevent its being violative
of the federal constitution; and where the
question presented is as to the construction

or violation of a provision of the state
constitution which is simlar to a provision

of the federal constitution, and the sane
question has been decided by the federal suprene
court with respect to the federal constitution,
the federal decision is strongly persuasive as
authority, and is generally acquiesced in by the
state courts, although it is not absolutely’

bi ndi ng.

262 So. 2d at 436.
The State would also point to the Supreme Court's decision
in Estelle V. McGuire. 502 U.S. 62, 112 S C. 475 (1991). In

that case, the Court, was faced with the question whether the

adm ssion of evidence (evidence that infant victim suffered from




battered child syndrone) violated McGuire’s federal
constitutional rights. In holding that McGuire’s due process
rights were not violated by the admssion of the evidence, the

Court cited to its' earlier decision in Spencer v Texas, 385

US 554, 563-564, 87 S. . 648, 653-654, 17 L. Ed.2d 606 (1967)
as follows: "Cases in this Court have |ong proceeded on the
prem se that the Due Process C ause guarantees the fundanmental
elements of fairness in a crimnal trial...But it has never been
t hought that such cases establish this Court as a rul enmaking
organ for the promulgation of state rules of crimnal procedure"
(citations omtted). 502 vu.s. at 70.

The State would respectfully submt that the Third District
Court of Appeal was correct in concluding that the holding in <Qld
Chief was not binding on Florida courts construing Florida state
statutes and rules, particularly in light of binding Florida
Suprene Court precedent directly on point.

This Court should answer the certified question in the
negative. There is no basis to overrule the well-reasoned
opinion in Parker V. State in favor of the analysis in 01d Chief.
A prior conviction is a substantive element of the crine of
possession of a firearm by a convicted felon. State v. Vazauez,
419 so. 2d 1088 (Fla. 1982). See also Williams v State 492 So.
2d 1051, 1052-1053 (Fla. 1986) (allowing the State to "introduce

the particulars of a prior conviction for armed robbery in a




prosecution for possession of a firearm by a convicted felon
since

In Parker, this Court held that the State may introduce
into evidence the particulars of a defendant's prior felony
conviction for breaking and entering with intent to commt grand
theft in a prosecution for possession of a firearm by a convicted
fel on. In so holding, this Court noted that the State may
introduce the particulars of a prior conviction when the prior
conviction is an essential elenment of the crinme charged unless
its probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, msleading the jury,
or needl ess presentation of cunulative evidence. Id. at 1038.

In Wlliams v. State, 492 So. 2d at 1053, this Court took
the opportunity to note that the above standard also applies when
the State seeks to introduce the particulars of nore than one
prior felony conviction. In Williams, the defendant argued that
he was particularly prejudiced by the evidence of the nature of
his prior conviction when entered in conjunction with the
comments of the State made to the jury during opening statenent.
The State informed the jury, in wWilliams, that the area in which
the defendant was stopped was a high crime area where arned
robberies had occurred. The defendant claimed that the

combi nation of this evidence entered over objection, with his

prior felony conviction of armed robbery, would cause the jury to




specul ate whether the defendant was carrying a firearm to commt
an arned robbery. This Court, stated that jury speculation is an
uncontrol |l able, inherent factor of every jury trial. This Court
held that the nature of the defendant's prior conviction, even
when conbined with the reference by the State to the fact that
armed robberies had occurred in the neighborhood, did not
conprise such substantial prejudice as to vitiate the entire
trial. This Court further found, as is the situation in the
instant case, that, "this is not an occasion where the state is
trying to introduce nultiple convictions for the sane crine as
that charged to establish a pattern of crininal behavior". This
Court in Williams, held that the trial court did not abuse its
discretion by allowing the nature of defendant's prior felony
conviction into evidence. This Court in this case, has nore
justification for reaching a similar result. In this case, the
nature of the defendant's prior felony convictions was not
entered into evidence.

This Court's decision in parker, was based upon this Court's
earlier holding in Arringtopn-v State 233 So. 2d 634 (Fla.
1970). In Arrington, this Court pointed out that crimnal
defendants often seek to stipulate to the existence of certain
evidence in an attenpt to obviate "legitinmate noral force" of

such evi dence. This Court held that the State is not barred from

proving facts pertinent to its prosecution sinply because the

10




defendant offers to admit them The trial judge, this Court,
held, always retains the authority to sustain objections to
evidence upon traditional grounds.

In the instant case, there was no other evidentiary rule
which rendered the evidence that was clearly relevant,
i nadni ssible, as unnecessary in establishing the offense. This
Court in Parker, concluded that the test of "legal relevancy", is
set out in Section 90.403, Florida Statutes as follows:

[Plroof of conviction is relevant evidence and is

adm ssible unless its probative value is substantially

outwei ghed by the danger of wunfair prejudice, confusion
of the issues, msleading of the jury, or needless

presentation of cunulative evidence.

408 So. 2d at 1038.

Applying the above test to the facts of this case, this
Court nust first determne whether it can be said that the
probative value of defendant's prior convictions was
"substantially outweighed" by the danger of unfair prejudice or
the needless presentation of cunulative evidence. As wth other
discretionary evidentiary determnations which a trial court is
cal led upon to make, a decision to admt evidence will not be
di sturbed absent a showing of abuse of discretion, See Jent v,
State, 408 So. 2d 1024, 1029 (Fla. 1981), or in other words, a

denmonstration of prejudice to the substantial rights of the

defendant. Brown v. State, 426 So. 2d 76, 79 (Fla. 1st DCA

11




1983). In the absence of such a denonstration, the erroneous
adm ssion of evidence nmay require the application of the harnless
error rule, thus making reversal inproper unless "the error

commtted was so prejudicial as to vitiate the entire trial.

State v. Murray, 443 So. 2d 955 (Fla. 1984). See also Stephenson

v. State, 634 . 2d 1155 (Fla. 4th DCA 1994), where the

appel late court held that although the court was approaching the
outer limts of the harmess error doctrine explained in State—\v—
Diguilio, 491 so. 2d 1129 (Fla. 1986), in a trial in which the
State introduced copies of the defendant's four prior

convictions, the State also nade several references at various
stages of the trial to crimes of which the defendant had been
convicted, and referred to other crimnal activity in which the
def endant had been involved. Even if this Court finds that
admtting the defendant's prior convictions was error, there are
nore reasons to find an error, harmless in this case.

In the case at hand, the trial court allowed the State to
prove only two prior felony convictions, the defendant's other
three prior convictions were stipulated to by the defense.

Def ense counsel, the State would note, did not even preserve the
argument for appellate review The trial court stated that it

woul d instruct the jury that before the jury found the defendant
guilty of unlawful possession of a firearm by a convicted felon,

that the court would actually spell out the felony. Defense

12




counsel stated, "That's fine." (T. 365). The trial judge in the
abundance of caution, reiterated that counsel could argue that
the defendant was convicted of one or nore felonies, and that
after the conviction that the defendant know ngly possessed or
controlled a firearm (T. 365). Defense counsel did not object
and only later asked about a curative instruction. (T.  368).
The trial judge decided that he wasn't going to give a curative
instruction, but that he instead would listen to closing
argument, and if sonmeone made a mistake and inplied or inferred
something, then the court would give such an instruction. (T.
371). Defense counsel never objected to the State's closing
argument, and never renewed any earlier objections. As such, the
i ssue should not even be deemed properly preserved for appellate
review.

In any regard, it should be noted that the trial court only
admtted two of the defendant's five prior felony convictions
into evidence. The jury was pnof apprised as to the nature of the

prior convictions.® Section 90.403, Florida Statutes, does not

! The defendant states on page 27 of his brief, that the State presented
at trial, a trial exhibit with the actual names of all five of the prior
felonies, including their severity and the nunber of points added. The defendant

cites ‘states ex 3 at é". The State would note that this docunent is not
included in the record on appeal. This point was never made to the Third
District Court of Appeal. The record does reflect that the State properly

admtted the certified copies of the defendant's previous convictions into
evi dence and that these were reviewed by the Court at the sentencing hearing.
(R. 113). Docunentary proof of the nature of the defendant's prior convictions
is adm ssible on the charge of possession of a firearm by a convicted fel on.
Thomag v, State, 440 So.2d 581 (1983). There is no support in the record on
appeal to support the proposition that the jury actually saw the names of the

13




bar this evidence. The evidence admtted did not inflanme the
jury and did not appeal strongly to the jury's prejudice. As
such, the State would respectfully submt even if this Court

mai ntains that the convictions should not have been admtted into
evidence, a position the State does not agree with, any error

must be deened harnless. See Vidal_\v. State, 300 So. 2d 688

(Fla. 3d DCA 1974) (appellant was convicted of unlawful
possession of a firearm by a convicted felon, evidence was
submitted at trial to show that the appellant had been previously
convicted not only of the felony crime of conspiracy to sell
narcotic drugs but also of the crime of unlawful possession of a
firearm while engaged in a crininal offense. The Court held that
no reversible error occurred where the appellant clainmed that he
m sunderstood the stipulation procedure and failed to object).
The State would submt that there was no error in admtting the
convictions in the instant case.

The State would further point out to this Court that the
decision in Ad Chief is conpletely distinguishable from the case
at hand. dd Chief was charged with assault as well as
possession of a firearm by a convicted felon under 18 U S C
Section 922(g) (1966). Defense counsel offered to stipulate to
Add Chief's status as a convicted felon. The State introduced

evidence of a past felony conviction for assault over defense

prior felony convictions.

14




Counsel's objection. Upon review, the Suprene Court held that

where alternative evidence such as a stipulation is available to
establish the defendant's felony convict status AND WHERE THE

NATURE OF THE PRIOR CONVICTION INTRODUCED BY THE STATE IS LIKELY

TO SUPPORT A CONVICTION OF | MPROPER GROUNDS, the prior conviction

must be excluded. Specifically, the Court reasoned as follows:

In dealing with the specific problem raised by
by Section 922(g)l) and its prior-conviction

el ement, there can be no question that evidence
of the nane or nature of the prior offense
generally carries risk of unfair prejudice to the
defendant. That risk will vary from case to case...
but will be substantial whenever the official
record offered by the government would be
arresting enough to lure a junior into a sequence
of bad character reasoning. WHERE A PRIOR
CONVICTION WAS FOR A GUN CRIME OR ONE SIMILAR

TO OTHER CHARGES IN A PENDING CASE THE RISK

OF UNFAIR PREJUDICE WOULD BE ESPECIALLY OBVIOUS,
and Od Chief sensibly worried that the
prejudicial effect of his prior assault conviction,
significant enough with respect to the

current charges alone, would take on added weight
from the related assault charges against him

The District Court was also presented with
alternative, relevant, adm ssible evidence of
the prior conviction by Od Chief's offer to
stipulate.. .0l1d Chief's proffered adn ssion
woul d, in fact, have been not nerely relevant

but seem ngly conclusive evidence of the elenent...
The nost the jury needs to know is that the
conviction admtted by the defendant falls wthin
the class of crines that Congress thought should
bar a convict from possessing a gun and this
point may be made readily in a defendant's
admission... In this case, as in any other in
which the prior conviction is for an offense
likely to support conviction 0N SONe inproper
ground, the only reasonable conclusion was that

15




the risk of wunfair prejudice did substantially
outwei gh the discounted probative value of the
record of conviction, and it was an abuse of

discretion to admt the record when an adm ssion
was avail abl e.
117 S. C. at 652-655. (enphasis added).

Clearly, Ad Chief, is distinguishable, since the prior
conduct introduced by the State in this case, was not shown to be
i ndi stinguishable from the charged offense as was the situation
in_0ld Chief. In this case, the jury was never apprised as to the
nature of the previous convictions. The Court in Qd _Chief,
specifically stated that the issue involved in the case was

"whether a district court abuses its discretion if it spurns such

an offer and admts THE FULL RECORD OF A PRIOR JUDGMENT, WHEN THE
NAME OR NATURE OF THE PRIOR OFFENSE RAISES THE RISK OF A VERDICT
TAINTED BY IMPROPER CONSIDERATIONS, and when the purpose of the

evidence is solely to prove the elenent of prior conviction. 0ld
Chief v, United States 117 S. Ct. at 647 (enphasis added). —_See
also United States wv. Herpnandez, 109 F.3d 1450 (9th Gr. 1997),
where the court found the case to be on all fours with 0ld_Chief

The court held that "the evidence of the underlying facts of the
defendant's prior conviction was highly prejudicial to the

def endant . Because the defendant offered to stipulate to the
exi stence of the second elenent of Section 922(g), the district
court abused its discretion when it rejected the stipulation and

admtted evidence of the NATURE of Hernandez' prior felony

16




conviction.” 109 F. 3d at 1452. (enphasis added)._See also
United states v. Wilson, 107 F.3d 774 (10th Gr. 1997), where the
court held that it was error to admt the appellant's prior
conviction for possession of cocaine in case where the appellant
was charged with possession of cocaine with intent to distribute.
The Court specifically stated as follows: “,.as with the
defendant in o0l1d_Chief, M. WIlson offered to stipulate to his
prior conviction solely to limit the prejudice that would result
from the jury being informed that he had previously been
convicted on an unrelated charge of possession of cocaine.

Because we find this case fits within the rule established in 01d

Chief, we hold that the district court erred in admtting M.

Wlson's prior conviction for the purpose of supporting the prior
felony element of the 18 U S . C. 922(g)(1)” 107 F.3d at 784.

(emphasis added). The court in United States v Wlson citing to

0ld Chief, went on to hold “[I]f , indeed, there was a
justification for receiving evidence of the nature of prior acts
on sone issue other than status (ie., to prove 'notive,
opportunity, intent, preparation, plan, know edge, identity, or
absence of mistake o accident'), Rule 404(b) guarantees the

opportunity to seek its admssion." 107 F,3d at 784. (enphasis
added). The court in_Unit-States y, Wlson_ held that the

appellant's prior conviction was neither highly probative nor

simlar to the crimnal activity for which he was currently

17




indicted. The conduct giving rise to M. WlIlson's prior
conviction occurred when he was arrested for driving with a
suspended driver's license, and a subsequent search uncovered
cocaine and marijuana on his person. 107 F.3d at 785.

In United States wv. Taylor, 122 F. 3d 685 (8th Cr. 1997),
the Court also relied upon the decision in OQd Chief. when it held
that the decision in Od Chief makes it probable that the
district court abused its discretion when it spurned Taylor's
offer to stipulate to his status as a felon. Prior to trial, in
an attenpt to keep from the jury evidence of his voluntary
mans| aughter conviction, Taylor had offered to stipulate that he
was a felon. Taylor nmoved the district court in limne to
prevent the GCovernnent from introducing evidence related to the
previous offense. The Governnent declined the proposed
stipulation, and the court denied the motion in linine. The
Government introduced into evidence testimony and documents
establishing Taylor's voluntary manslaughter conviction. The
court found that reversal was not mandated and concluded that any
error was harmess. 122 F. 3d at 689. (enphasis added).

Simlarly in United States v. Horsman, 114 F. 3d 822 (8th
Cr. 1997), the court relying on_Ad Chief, held that the
district court erred in allowing the governnent to present
evi dence regarding the specific nature of Horsman's prior

convi ctions, Even though the governnment elicited testinony from
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Horsman's probation officer regarding the nature of Horsman's
four prior felony convictions, and the governnent repeatedly
stated the nature of Horsman's four felony convictions, the court
still found the err to be harmess. 114 F. 3d at 827.

Relying on Ad chief, the court in United States v. Anava,
117 F.3d 447 (10th Gr. 1997), held that the district court erred
in denying the appellant's notion in limne to keep the
government from presenting evidence of his conviction for
possession of a controlled substance with intent to deliver,
where the appellant offered to stipulate that he had previously
pled nolo contendere to an aggravated felony. The court,
nevertheless, found the error to be harnless since the appellant
failed to denonstrate how the admission of is prior felony
conviction at trial affected his substantial rights.

It is clear that unlike the situation in Od Chief, the jury
in this case, was not apprised of the underlying facts of the
defendant's prior convictions. There was no evidence admtted
detailing the nature of the prior felony convictions to the jury.

The State would respectfully submt that there is nothing in
this case which necessitates this Court to recede fromits'
holding in parker v. State. A prior conviction is a substantive
element of the crine of possession of a firearm by a convicted
felon. _State v. pavis, 203 So. 2d 160 (Fla. 1967). In charging

possession of a firearm by a convicted felon, proof of the
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conviction is relevant evidence. The defendant, in the instant
case suffered no unfair prejudice or confusion of the issues.
Unfair prejudice "speaks to the capacity of some concededly
relevant evidence to lure the fact finder into declaring guilt on
a ground different from proof specific to the offense charged,"”
See Od Chief, 117 S. . at 650. Unfair prejudice, however,

does not include damage that occurs to a defendant's case because
of the legitimate probative force of the evidence; rather it
refers to evidence which tends to suggest decision on an inproper
basis. United States v. Guerrero-Cortez, 110 r.3d 647 (8th Q.
1997).  The evidence in the instant case was not unfair, as it
did not tend to support a decision on an inproper basis. Proof of
the prior convictions was both relevant and admi ssible.

The State would also submt to this Court that under either
the rationale of Ad Chief or under this Court's decision in
Parker, any error in admtting the defendant's prior convictions
into evidence nmust be deemed harm ess since the evidence of the
underlying facts of the defendant's prior convictions was never
submitted the jury for consideration. In addition, the jury was

not even apprised of the nature of the defendant's prior felony

convi ctions.
The defendant also argues that the trial court should have
given the jury a nodified “Williams Rule" limting instruction at

the time the evidence was presented. The State would subnmit that
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the trial court properly informed defense counsel on nunerous
occasions that the instant case did not involve any Hilliams rule
Issues. (T. 361-362,371). The law is clear, that the williams?
rule operates to forbid the adm ssion into evidence of other
separate offenses o collateral crimes if the logical effect of
such evidence IS SOLELY TO PROVE BAD CHARACTER OF DEFENDANT OR TO
SHOW H'S PROPENSI TY TO COW T CRI ME CHARGED. Ssee Jacobson
State, 375 So. 2d 1133 (Fla. 3d DCA 1979). (enphasis added).
Def ense counsel in fact, acknow edged that the issues in the
instant case did not deal with Williams Rule issues. (T. 370-
371).

This Court has on nunerous occasions explained that a trial
court has wde discretion in instructing the jury, and the
court's decision regarding the charge to the jury is reviewed
with a presunption of correctness on appeal. James v, State, 695
so. 2d 1229,1236 (Fla. 1997);, _Kearse v, State. 662 So. 2d 677,

682 (Fla. 1995). In this case, the trial court properly
instructed the jury pursuant to the Florida Standard Jury
Instructions. It is not error to refuse to give a requested
instruction, when, as here, the standard instructions given
covered the requested instruction. Sandoval v. State, 689 So. 2d
1258 (Fla. 3d DCA 1997).

2 Williams v. State, 110 So. 2d 654 (Fla. 1959),gcert, denied, 361 US
847, 80 S. Ct. 102, 4 L.Ed.2d 86 (1959).

21




The defendant also argues that the prosecutor's argunent,
also served to prejudice the defendant. Initially, the defendant
submts that the prosecutor conmtted prosecutorial m sconduct
when she pointed out to the jury that the only person to testify
that the State's witness was a liar was the defendant's own
sister. See defendant's brief page 16. A review of the record
indicates that defense counsel failed, in any regard, to object
to the now conplained of statement, and as such any error was not
preserved for appellate review. See Riechmann v. State, 581
So.2d 133 (Fla. 1991), cert. den,, 113 S. C. 405, 121 L.Ed.2d

331 (defendant's clains of prosecutorial msconduct are waived

where defendant does not make contenporaneous objections at

trial. See also Clark v, State, 363 So.2d 331 (Fla. 1978), where

this Court established the "contenporaneous objection and notion
for mstrial rule.” |In the absence of an objection, test is
whet her the prosecutor's comrents are fundamentally tainted,
Rhone v. State, 93 So.2d 80 (Fla. 1957). In this case, any error
in admtting the above statenent can not be deened fundamental as
the error did not amount to a denial of due process of |aw The

record reveals the follow ng:
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PROSECUTOR: . ... [It was] the defense witness,Karen
Hadl ey who says that M. Stewart, a 33 year
retired individual who lives in the neigh-
borhood, is a liar. And they wx=but you
revidence on the character of the truth
and veracity of that wtness, saying the
Defendant's sister says that she heard he
is aliar.

Now, | ask you to think about this again with

your conmon sense. The one person who came

to Court to tell you that the State's witness

Mr. Stewart, is a liar is the Defendant's

sister. She wouldn't know Mr. Stewart if he

stomped on her toe. She wouldn't know the

witness if he walked right in front of her

the mnute she was calling hima liar, but she

got up here in open court and swore to tell

the truth. And threw out an accusation as

serious as that, and she told you she knows

this through her husband and that's it.
(T. 380). (enphasi s added--outlining defendau+w's alleged error)

The proper exercise of closing argument is to review evidence

and to explicate those inferences which may reasonably be drawn
from the evidence; it nust not be used to inflame the minds and
passisons of jurors so that their verdict reflects an enotional
response to the crime or the defendant rather than the | ogical
analysis of the wevidence in light of the applicable law
Bertolottj v, State, 476 So.2d 130 (Fla. 1985). It is proper for
a prosecutor in closing argunment, to refer to the evidence as it

exi sts before the jury and to point out that thex: is an absence of

evi dence on a certain issue. _\Wiite v, State,, 377 So.2d 1149 (Fla.
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1979), cert. den., 449 U.S. 815, 101 s.ct. 129, 66 L.Ed.2d 51
(1980). (*You haven't heard one word of testinmony to contradict
what she has said, other than the l|awer's argunent."” In the
instant case, the prosecutor for the State continued her argument
pointing to the evidence and the absence of evidence as follows:

PROSECUTOR: . . in this case you have a defense wtness who

calls one of the other witnesses a liar. She
doesn't know him and she just makes a bare
allegation, nothing to substantiate it.
There is no evidence that this man is not
anything but truthful except for this--for this
witness who is this elderly sister of the
Defendant who doesn't want you all to find
him guilty.
(T. 380). (enphasis added--detailing the conplained about
argument.)

The State would note again there was no objection voiced to
the above argument, and this Court would need to find fundanental
error in order to overcome contenporaneous objection rule.

It has been said that the sole purpose of closing argunent is
to assist the jury in analyzing the evidence._U.8, V. Iglesias, 915
F.2d 1524 (11th Gr. 1990) _reh. den. 923 r.24 867. The State woul d
respectfully submt that the prosecutor in making the above cl osing

argument did just that --she helped the jury analjze the evidence.

There was no incident of prosecutorial msconduct.
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whi ch

this Court

In order to review the other statements nade by the prosecutor

t he defendant

argues constituted prosecutprial msconduct,

has to review the record in its' entirety.

In opening argunent, defense counsel argued as follows, in

pertinent part:

(T.

(T.

DEFENSE:

209) .
During closing

DEFENSE:

392).
Def ense counsel

DEFENSE:

the evidence is going to show

that the Key Food Store had a video
camera...And they are not going to
produce the video tape, the testinony
will show. And | should say, |ak of
testimony that Terry Brown did not
have a gun on that day. Yes, he

is a convicted felon. W presune and
concede that, but he didn't have a
gun.

argunent, defense counsel axgued as follows:

.l submt to you that Robert Stewart
and the truth are conplete strangers.
Robert Stewart told Sherry Stephens
in December, M. Brown's girl-
friend, admttedly--and, of course,
she has an interest in the case, but
this doesn't alter what occurred.
And what occurred, very sinply, was
M. Stewart who was not only a liar,
but a stupid liar, told her that
Terry did not have a gun......

[ater continued as follows:
..Mr. Stewart testified that he only saw
the butt of the gun, it was black and he

didn't know if it was a toy gun or a real
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(T.

(T.

(T.

394) .

395) .

396) .

gun. | submt to you also, that his
story is crazy.

M. Mhamaad didn't tell her (police

of ficer) about the gun being pointed in
his face, because it didn't happen. No
matter what he testified to, and we know
the truth of this other video, you would
see that it didn't happen.

The State argued that M. Hadley didn't

know M. Stewart. So? News travels fast.
The man's a liar. People knowit. Okay.
And she argues about, well, <vhis notary

seal wan’t on this nonprosecution form
Maybe it was. Maybe it wasn't. W know
that he signed it. He admtted it, and there
is no evidence in the slightest that he was
coerced. He said he did it out of the
fulness of his heart, because he wanted

to help Terry Brown's nother. | submt

to you that he did it because he knows

he is a liar, and he didn't want to come
into court and lie and have six people
determine that he was a liar.

You cannot deprive a man of his liberty.
You cannot convict a man on the testinony
of M. Mbhamaad and M. Stewart. | submt
to you that M. Brown is inn~cent, and
that the jury should acquit him

The prosecutor said, | think, during
jury selection, that this is a victimess
crime. She was right. There is no victim

There is no crine. Send this man back to his
famly and acquit him
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(T. 399-400),
In response,
foll ows:

PROSECUTOR:

DEFENSE:

COURT:

PROSECUTOR:

the prosecutor for the State argued as

What you've just heard ig that this was a
very elaborate schene to trame the
Defendant for a crinme he didn't commt.
That's basically what Defense counsel

has told you. He has told you, on no
certain ternms, that M. Stewart's a liar.
That you are supposed to rely solely

on the Defendant's sister who has never
met the man, who won't know the guy if she
slapped himin the face, that he is a liar,
so that one witness is supposed to
conpletely turn you agai nst another wtness.

Now, | submt to you all, if this was the
el aborate schene that M. Jepeway has | ust
provided you with---

Your Honor, | object. | never nentioned
‘scheme".

Could you just rephrase your remarKks.
Certainly.

If this was asked the way Mr. Jepeway said
it was, let me suggest to you a few things.
Number one would--be a video. The State
and the police officers and the witnesses
would have made sure to get one.

Someone who talked about Terry Brown's
height, weight, get like a grainy video
going, ...

(T. 400-401). (Enphasi s added-- outlining defendant's claim of

error.)
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The State would again submt that the prosecutor was entirely
correct in making the above cl osing argunent. It is entirely
proper for a prosecutor in closing argunent to refer to the
evidence as it exists before the jury and to point out that there
Is an absence of evidence on a certain issue. White v. State, 377
So.2d 1149 (Fla. 1979), c¢ert. den., 449 U S 815, 101 s. ct. 129,
66 L. Ed. 51 (1980). ('You haven't heard one word of testimony to
contradict what she has said, other than the lawer's argunent.")
Clearly the argunent that the prosecutor erred in arguing that
defense had suggested an elaborate scheme was not error. Courts
have found no prosecutorial msconduct where a prosecutor who in
closing argunent repeatedly referred to the appellant's testinony
as untruthful and even referred to the appellant as a liar. The
court reasoned that the prosecutor was merely submtting
concl usi ons which he alleged could be drawn fromthe evi dence.
Craig v, State, 510 So.2d 857 (Fla. 1987) cert. den. 558 So. 24 19.

The defendant next argues that the prosecutor erred in making
the followng statements in closing argunent:

PROSECUTOR: Now, M. Jepeway also argues a few other
things to you. Okay. Ifthis was really
a setup and these witnesses are conpletely
lying--he said that M. Mhamad is a liar.
There is no evidence of that. M. Mhamad

is not aliar, and | am going to ask
you to use your common sense, and | ook
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at the evidence.

There is no evidence to suggest that,
for Defense counsel's statement, and
we all agree what defense counsel

says is not evidence. Mr. Mohamaad not
a liar. But this was a big scheme to
frame him If it was, don't you think

they'd have the gun, they‘d throw
it on him when they arres:ed him
they'd smack his hands on it and
bring you some fingerprint---
(T. 401-402) (enphasis added-- outlining conplained of statenents).
Again, the State would submt that the prosecutor in closing
argunent was entirely correct in pointing out the absence of
evi dence on the record that M. Stewart, the State w tness was

anything but truthful. Cases have found no error in far nore

egregi ous cases. In Gallon v. State, 455 So. 2d 473 (Fla. 5th DCA

1984) ; during closing argument the prosecutor stated: "[defense
counsel] is going to get up and tell you that the evidence in the
case supports [defendant's] story, \What do you expect himto tell
you, he's [the defendant's] attorney, not going to come in and say
"the state proved their case on this one send ny client to jail.'

If [defense] expects you to believe the defense in this case, he

expects you to believe in the Easter Bunny." Defense motion for
mstrial was denied. The appellate court held that prosecutor was

trying to convey idea that defense was incredible in
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light of substantial evidence presented by the State, and thus
comrent did not deny the defendant a fair trial.
The defendant next conplains about the follow ng argunent made

by the State:

PROSECUTOR: . . .If M. Stewart wanted to cone in
here with such an elaborate |ie,
woul dn't he have told you that the
Defendant fired the gun, the way it was
totally described? But he canme in here
and he told you what he saw. He saw
the butt of a gun. He didn't make
it more than it was. He told you
exactly what he saw, and T submt to you
if he wanted it so desperately lie to you
as you've been told and h= so
incredibly would have made it |ook
better than he nade it. He wouldn't have
said the butt. He would have said a .35
magnum or automatic. He would have
described it perfectly.

If there is no gun in this case is
because the Defendant hid it. For 30
mnutes he was mssing in action in

hi s nei ghborhood. He was being |ooked for,
wasn't in the apartnent. Mybe he hid it
so well, it's in aplace where no one
else could find it. Muybe he hid it

under a rock. Maybe he hid it under a
car. There is a mllion and one places in
a three or four block radius that the
defendant in 30 mnutes could have

hid a gun.

| submt to you two things. Everyone is
lying or the gun is not real. Vell, which
is it? Is it that everyone's lying or
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the gun's not real? I submit to you that
the gun is very real. That's why it was
hidden. It was hidden because it was

a real gun. Do | know exactly what

gun it was? No.,....

(T. 402-403) (enphasis added--outlining defendant's conplained of
testi mony).

The State would respectfully submt that tpe above argument
which was unobjected to and therefore not properly preserved for
appel l ate argument, was nevertheless entirely proper and was made
in response to defense counsel's closing argument that the state
witness was making up a crazy story and that the wtness didn't
even know if it was a toy gun or a real gun. (T. 394). _See

Geen v, _State, 571 So. 2d 571 (Fla. 3d DCA 1990), (allegedly

offensive conmments by prosecutor during closing argunent

constituted proper rebuttal to defense counsel's own closing

remarks).

The defendant next conplains about the follow ng statements

made by the prosecutor in closing argunent:

PROSECUTOR: Now, Wwe know it's not an elaborate
scheme by anyone to frame anyone for
this crinme. why? Because it would be
a lot better. We know that M. Stewart
isn't lying because if he is going to lie,
he is going to make it a lot better. W
know that the only witness that could
tell you these are inconsistent statements
by the W tness, Mr. Stewart, are the
defendant's girlfriend---and isn't it
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(T. 404)

interesting that everyone is mnow friends
with someone who saw the crine after the
crine occurs?...

(enphasi s added--pointing to the conplained statenents),

As earlier argued herein, it was entirely permssible for the

prosecutor to point to the absence of evidence in the case. Once

again th

nei t her

e State would note that the conplained of statement was

objected to by defense counsel nor made the subject of a

motion for mstrial. As such, once again the alleged error was not

preserved for appellate review

The

pr osecut

def endant next argues that various statenents nade by the

or were nade in error. Once again tie conpl ai ned of

statenments were not objected to, and defense counsel did not

r equest
st at enent
st at enent

st at enent

a mstrial as a result of the prosecutor making such
S. Once again, this Court should not review the
s as they were not preserved for appellate review and the

s thenselves do not constitute fundanental error.

First the defendant argues that the defendant should not have

argued,

‘this case is about judging the acts of the Defendant

That's what this case is all about." The State would respectfully

submt that the prosecutor accurately inforned. the jury what its

job was,

st at enent

what the jury's responsibility was and as such the

was entirely proper.

32




The defendant also argues that the prosecutor should not have
stated, “...but the State is provided with evidence of a crime, and
the best evidence the State had was provided to you all. And the
State is not required to prove this case With any special evidence.
And we all know that and there is no best evidence rule. The best
evidence is the evidence that's here in court. Did the State prove
the case beyond a reasonable doubt, and is the doubt reasonable?"

The State would submit that the prosecutor again was nerely
informing the jury of its' duty. The State would also submt that
even if this Court deenms that this statenent was nade in error, the
trial judge properly instructed the jury wth regard to the
reasonabl e doubt standard. This Court held in cCabrera v, State,
490 So. 2d 200 (Fla. 3d DCA 1986), that a prosecutor's m sstatenent
of the law during closing argunent was not grounds for a mstrial
where the trial judge infornmed the jury prior tc closing argunent
that the judge would instruct the jury on tue |aw and that
counsel's closing statenents were nerely argunent.

The defendant also conplains about the follow ng statenent
made by the prosecutor, "The fact is, we couldn't provide you wth
t he gun because the defendant hid it”., Again the State would
respectfully submt that the argument was made in response to the
defendant's argunent that no gun was found. Again, the statenent
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was not objected to and was therefore not preser-ed for appellate
revi ew.
The defendant lastly conplains of the follow ng statenent:
PROSECUTOR: . . .you decide on the nerits whether or
not the defendant is guilty beyond a
reasonabl e doubt. And | am confident

that once you evaluate the evidence and
you understand all the realities of the

case--

lllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll

you wWill come back with a verdict that
rings true of guilty of the charge of
possession of a firearm by a convicted
felon beyond and to the exclusion of every
reasonabl e doubt .

(T. 408-409).

The defendant actually objected to the first statement which
the State has outlined in bold for this Court's convenience, the
second statenment however, was not objected to and as such was not
preserved. In any regard, the statenents were not inproper.
Merely arguing conclusion that can be drawn from the evidence is
perm ssible fair coment in closing argunent-m 603
0. 24 1141 (Fla. 1992) as modified on denial of rehearing, cert.

den. 113 s. . 1063, 122 L.Ed. 2d 368.
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The State would respectfully conclude by submtting that
most of the conplained of statements were not even objected to by
defense counsel and as such were not properly preserved. I'n any
regard, none of the prosecutor's coments were so prejudicial
that they vitiated the entire trial. Prosecutorial misconduct is
the basis for reversing a defendant's conviction ONLY if in the
context of the entire trial and in light of any curative

instruction, the misconduct, may have prejudiced the substantial

rights of the accused. United States v lopez_ 899 F.2d 1505

(11th Gr. 1990). The State would submt that the defendant's

rights were in no way violated by any of the prosecutor's

arguments in the instant case. The State would note that
although this issue was raised on appeal, the Third D strict
apparently thought it of no consequence when it didn't €Ven

mention the prosecutorial msconduct issue in its' opinion.
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adm tting
def endant
| mproper:
Q.

The defendant next argues that the trial court erred in

the arresting officer's hearsay testinony. The

specifically conplains that the follow ng exchange was

Did you cone in contact with anyone else at the scene
pursuant to your investigations?

Yes, | did.

Did the conplaining people tell you they knew the person
that was involved with this situation?

DEFENSE:  Obj ecti on.

COURT: Overrul ed.

Q. Dd they tell you that?

A Yes, ma’am.

Q. How did they know this person?

A. It was a relative.

0. Wwo was a relative?

A, One of the witnesses was a relative to the Defendant.
297-298).
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The defendant argues that the officer's testinony was
prohibited by the holding in Postell v. State. 398 So.2d 851
(Fla. 3d DCA 1981) rev, den., 411, So.2d 384 (Fla. 1981). The
defendant also relies upon this Court's decision in Trotman V.
State, 652 So. 2d 506 (Fla. 3d DCA 1995) in support of his
argument. The State would respectfully submt that this case is

easily distinguishable from the above cases.

In postell and Trotman, the court nmade clear that "when the
logical inplication to be drawn from the testinony l|leads the jury
to believe that a non-testifying wtness has given the police
evidence of the accused's guilt, the testinmony should be
di sall owed as hearsay." 652 So. 2d at 506. In this case,
however, there was no logical inplication to be drawn from the
testinmony which would lead the jury to believe that the non-
testifying witness had given the police evidence of the
defendant's gquilt. The testinony should, therefore, be allowed

as it WAS NOT hearsay.

In_Trotman_v. State, supra , for example, the first witness

in the case was the investigating and arresting police officer.
Wthout any evidence concerning the circunstances of the offense,

the witness in the case, was permtted to testify, that, after

37



speaking to an unidentified and non-testifying "juvenile," he
went to the location of the victims stolen car and arrested the
defendant. The Court stated that it took no imagination
whatever, to realize, that the only thing that the juvenile could
have told the detective was that the defendant was involved in
the crime. In this case, the same can not be said. Here, the
officer merely was asked whether the conplaining people told him
that they knew the person involved with this situation.

Moreover, the Court noted in Trotman that the only evidence
against Trotman was a victim identification, the error was
therefore not harmnl ess. In this case, the State had the victim
in addition to another witness who testified against the
defendant. Al parties agreed that in this case, identity was
NOT an issue. (T. 299). In this case, even if this Court finds
that the officer's testimony should not have been admtted into
evidence, any error nust be deened harml ess.

The State would note that the prosecutor for the State
imredi ately asked the trial judge if he would like her to correct
what had happened. (T. 299). Defense counsel said nothing at
this point, and the court had a discussion with counsel outside
of the presence of the jury. Defense counsel objected only to

the officer referring to the victim (T. 303). The
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State would respectfully submt that the alleged error was
therefore, not preserved for appellate review. The alleged error
does not constitute fundamental error as any error here nust be
regarded as harmess. In this case, there is no inference that
the defendant was arrested based upon information received from
this unidentified witness. The witness only came on the scene
after the crime. The prosecutor readily inforned the trial judge
that the witness was not a witness to the crine itself. (T.

298)

The defendant also relies upon the decision in_Molina—v.
State, 406 So.2d 57 (Fla. 3d DCA 1981). In that case, over
objection, the investigating police officers stated that, after
interviewing two co-defendants who did not thenselves testify,
they arrested Mlina and then placed his picture in a photo
lineup for identification by the victim In that caseas well,
the testinony was such that imediately after speaking to the co-
def endants, the officer arrested the defendant. This was not the
situation in the instant case. I n Molina, the court noted that
the only other evidence against Mlina, as in_Postell, was a
severely challengeable eyewitness identification by the victim
Thus, in Molina, the court concluded that as in postell, the

adm ssion of the hearsay testinony harnfully
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affected Molina’s trial and a new trial was required. The State
would again submt that all the parties agreed hzare that there

was no identification problem in the instant cas>. (T. 299-

300). As such, again the State would submt that any error nust
therefore be deemed harniess.

The defendant also string cites to the decision in Barnesg
v. State, 576 So. 2d 439 (Fla. 4th DCA 1991), which can easily be
di stinguished. In that case, the court held that the testinony of
the detective who interviewed the victim at the hospital was
hearsay and its adm ssion was harnful error although the
testinony allegedly cane in for the purpose of explaining how the
defendant came to be arrested, the substance of :hat testinony
corroborated the portion of the victinis testinmony inplicating
t he defendant. In this case, the officer did not testify as to
what the victim had told him concerning the crinme.

The State would respectfully submt that in this case there
was no identification problem In this case, the investigating
officer's testinony& not lead the jury to believe that a non-
testifying witness had given the police evidence of the
defendant's guilt. There was no such logical inplication to be
drawn from the testinmony, which was the situaticm in all of the

cases cited by the defendant. The State would submit that the
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error conplained of did not contribute to the verdict and further
that there is no reasonable possibility that the alleged error

contributed to the defendant's conviction. As such, any error

nust be deenmed harm ess. See State v. DiGuilio 491 So. 2d 1129
(Fla. 1986). Once again, the State would note that the Third

District did not even discuss this issue.
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CONCLUSION
Based upon the preceding authorities and argunents, the
Respondent respectfully requests that this Court enter an opinion

answering the certified question in the negative. The case at

hand, is conpletely distinguishable from Qld Chief v. United

States. This Court's decision in Parker v. State, is well-

reasoned and sound and should not be disturbed.
Respectfully submtted,

ROBERT A. BUTTERWORTB
Attorney General
Tal | ahassee, Florida
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