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STATEMENT OF THE CASE AND FACTS

The Petitioner pleaded guilty in his best interest to charges
of attaching an unassigned tag, possession of a short-barrelled
shotgun, carrying a concealed firearm possession of a firearm by
a convicted felon, possession of cannabis, possession of drug
par aphernal i a, and possessi on of nmet hanphetam ne on January 7,
1997. (R35-37, 41-43) The crimes were all committed on August 20-
21, 1996. (R15-21) On February 13, 1997, the court sentenced the
Petitioner to tinme served on the m sdeneanors and to ten years
probation for possession of a short-barrelled shotgun and for
possession of a firearm by a convicted felon, and to five years
probation for carrying a concealed firearm and possession of
met hanphet am ne. (R30-31, 35-37) The court struck 18 points from
the guidelines scoresheet, |eaving 49.6 points. (R24, 38-39) The
score with the 18 points would have been 67.6. (R39) The plea
agreenent was contingent on the court's striking the 18 points, and
there was no contenplated scoresheet total. (R42)

On February 19, 1997, the state filed a notice of appeal.
(R47) The Second District Court of Appeal reversed, holding that

the 18 points should not have been struck. State v. King, 22 Fla.

L. Weekly D 2435 (Fla. Cctober 17, 1997); Appendix A-l. The Second
District Court noted conflict with the decision of the Fourth

District Court of Appeal in Galloway v. State, 680 So. 2d 616 (Fla.

4th DCA 1996). The Second District had previously certified the
conflict in White v, State, 689 So. 2d 371 (Fla. 2d DCA 1997),

review granted, 696 So. 2d 343 (Fla. 1997) (Case No. 89,998), which
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is currently pending before this Court. Id. Since Petitioner's
plea was conditioned on the eighteen points being stricken, the
Second District also held that Petitioner would be given an

opportunity to withdraw his plea. 1d.

The Petitioner timely filed his notice to invoke the jurisdic-

tion of this Court on Novenber 5, 1997.




SUMVARY OF THE ARGUMENT

The trial court was correct in striking 18 points fromthe
Petitioner's scoresheet. Petitioner was convicted in the trial
court of the offenses of possession of a short-barrelled shotgun,
carrying a concealed firearm and possession of a firearm by a
convicted felon.

Possession of a firearmis an essential element of the crinmes
of possession of a short-barrelled shotgun, carrying a concealed
firearm and possession of a firearm by a convicted felon. Scoring
ei ghteen points for possession of a firearmin this instance is a
violation of the double jeopardy protections of both the United
States and Florida Constitution.

The Second District Court of Appeal reversed the trial court,
but certified a conflict between its decision and the Fourth

District Court of Appeal's decision in Galloway v. State, 680 So.

2d (Fla. 4th DCA 1996). The Galloway decision was decided upon its
construction of Fla. R Cim P. Rule 3.702(d)(12). This Court
shoul d reverse the Second District Court of Appeal because the
scoring of eighteen points in his case is a violation of double
j eopardy principles. In the alternative, Petitioner believes that
this Court should adopt the reasoning of Galloway and construe Rule

3.702(d) (12) to be inapplicable in his case.




ARGUNMENT

| SSUE_|
WHETHER THE TRI AL COURT ERRED I N
STRI KING EI GHTEEN PO NTS ON THE
GUI DELI NES SCORESHEET FOR POSSESSI ON

OF A FIREARM WHEN A FI REARM IS ONE
OF THE ESSENTI AL ELEMENTS OF THE

CRIME FOR WH CH PETI TI ONER WAS BEI NG
SENTENCED.

In this case, Petitioner was charged with, and convicted of,
three offenses involving the possession of the same firearm-
possession of a short-barrelled shotgun, carrying a concealed
firearm and possession of a firearm by a convicted felon. (R15-
20) The Honorable E. Randolf Bentley struck the 18 points on the
scoresheet for the firearm (T24-25) However, the plea agreenent
states that the striking of the 18 points becane part of the plea
agreenent because the trial judge had inforned the parties he would
strike the 18 points for the firearm (T42)

Petitioner was sentenced under the 1994 Revised Guidelines.
Fla. R Crim P. 3.702(d) (12) allows the addition of eighteen
points for predicate felonies involving firearns in the follow ng
| anguage:

Possession of a firearm destructive device,
sem automatic weapon, or a machine gun during
the comm ssion or attenpt to conmt a crine
will result in additional sentence points.
Ei ghteen sentence points shall be assessed
where the defendant is convicted of commtting
or attenpting to commt any felony other than
those enunerated in subsection 775.087(2)

while having in his or her possession a fire-
arm as defined in 790.001(6)....




The offenses enunerated in Section 775.087(2)(a), Florida
Statutes (1993), are the follow ng: nurder, sexual battery,
robbery, burglary, arson, aggravated assault, aggravated battery,
ki dnappi ng, escape, breaking and entering with intent to comit a
felony, an attenpt to commit any of the aforementioned crinmes, or
any battery upon a law enforcenment officer or firefighter.

The offense for which Petitioner was convicted, possession of
a short-barrelled shotgun, carrying a concealed firearm and posse-
ssion of a firearm by a felon, are not anobng the enumerated
felonies in Section 775.087(2)(a), Florida Statutes (1993).
Neverthel ess, the eighteen points should not be scored because a
firearm is an essential elenent of the crines. Scoring the
ei ghteen points for these crimes would be a violation of the Double
Jeopardy Clause of the Fifth Amendnent to the United States
Constitution and Article I, Section 9 of the Florida Constitution.

In the alternative, Petitioner requests that this Court follow

the reasoning of the Fourth District Court of Appeal in Galloway V.

State, 680 So. 2d 616 (Fla. 4th DCA 1996). In Galloway, the Fourth
District Court rejected the double jeopardy argunent, but it
construed Rule 3.702(d) (12) to be inapplicable to possessory
convictions when the convictions are unrelated to the conmm ssion of
any additional substantive offense. Gall oway, 680 So. 2d at 617.

In Galloway, the defendant was convicted of carrying a
conceal ed firearm and possession of a firearm by a convicted felon.
The Fourth District Court of Appeal disagreed with the Second

District's interpretation of the |anguage of Rule 3.702(d) (12),




that provides for assessnent of the eighteen points when a
defendant is convicted of afelony "while having in his or her
possession afirearm" (Enphasis added.) The Fourth District
reasoned that although the addition of the points did not offend
principles of double jeopardy, the plain |anguage of the Rule
requires a conviction of another substantive offense during which
a defendant possesses a firearm Galloway, 680 So. 24 at 617. The
Galloway Court held that where the only felonies that a defendant
was convicted of were offenses in which a firearm was an essenti al
element of the crine and the defendant was not convicted of any
other felonies, then the eighteen points should not be scored.
The Fifth District Court of Appeal considered this issue in
Gardner v. State, 661 So. 2d 1274 (Fla. 5th DCA 1995). In _Gardner

the defendant was convicted of trafficking in cocaine, possession
of marijuana with intent to sell, and carrying a concealed firearm
The firearm was secreted in the waistband of Gardner's trousers at
t he timehe wascomm tting the other two crines. Gardner, 661 So.
2d at 1275.

In Gardner, eighteen points had been assessed for possession

of a firearmpursuant to Rule 3.702(d) (12). The Fifth District
rejected Gardner's argunent that the eighteen points should not be
scored because a firearm was an essential element of the crine of
carrying a concealed firearm The Gardner Court construed Rule
3.702(d) (12) to allow the scoring of the eighteen points because it
provi ded that the points should be assessed when a person conmtted

"any felony." However, in Gardner's case, "any felony" included




the offenses of trafficking in cocaine and possession of narijuana

with the intent to sell. (Enphasis added.) Gardner, 661 So. 2d at

1275.
Petitioner believes that the Gardner Court did not address the
exact issue being raised in his case. Furt her nore, Petitioner

believes that it is inplied, but not directly stated in Gardner

that if the only offenses a defendant is convicted of are felonies
where a firearmis an essential element of the crimes and no other
substantive offenses are involved, then the eighteen points should
not be scored. Essentially, on this issue, Gardner and Galloway
woul d appear to be in agreenent.

In this case, Petitioner was also convicted of the possession
of nethanphetam ne, a third-degree felony. The state did not argue
in the trial court that the points should be scored because of the
drug felony. See State's brief, Appendix A-2. No evidence was
presented below that Petitioner was in possession of the firearm
while in possession of drugs. The state did not argue that point
on appeal, nor did the appellate court hold that the drug felony
was commtted at the sanme tinme as the possession of the firearm

Prior to its ruling in Petitioner's case, the Second District

Court of Appeal addressed a simlar issue in State v. Davidson, 666

so. 2d 941 (Fla. 2d DCA 1995). Davi dson had been convicted of
carrying a concealed firearm The State wanted twenty-five points

scored because the firearm was a sem automatic weapon. Davi dson

666 so. 2d at 942.
Fla. R Cim P.3.702(d) (12) provides:




o Twenty-five sentence points shall be as-
sessed where the offender is convicted of
commtting or attenpting to commt any felony
other than those enunmerated in subsection
775.087(2) while having in his or her posses-
sion a semautomatic weapon as defined in
subsection 775.087(2) or a machine gun as
defined in subsection 790.001(9).

In Davidson, the trial judge declined to score the twenty-five

poi nts. The Second District Court of Appeal reversed the trial
j udge. In doing so, the Davidson Court rejected the double
j eopardy argunent and the argunment that the scoring of the
addi ti onal points was an inproper enlargenent of the sentence
solely as a result of an essential elenment of the underlying

offense; i.e., the firearm Davi dson, 666 So. 2d at 942.

Davi dson can be distinguished from Petitioner's case. A
sem automati ¢ weapon or a machine gun is not per se an essential
element of the crime of carrying a concealed firearm Al t hough a
sem automatic weapon or a machine gun is a firearm it could be
argued that the punishnment is enhanced because of the dangerous
nature of the firearm Machine guns and sem automatic weapons pose
a special danger to society, and increased punishment for their
possession may be valid wthout offending double jeopardy or other
prohi bi tions.

However, as in Petitioner's case, the enhancenent of punish-
ment for a crine such as carrying a concealed firearm possession
of a short barrelled shotgun, or possession of a firearm by a
convicted felon because of a factor which is an essential elenent
of the crine is inproper and it is not called for by the Rules.
The scoring of the eighteen points would amount to nultiple or

8




enhanced punishnment for the same offense in violation of double
j eopardy protections. The Doubl e Jeopardy Clause of the Fifth
Amendnent to the United States Constitution, which is enforceable
against the State of Florida through the Fourteenth Anendnent to
the United States Constitution, forbids nultiple punishnent for the

same offense. Lippman v. State, 633 So. 2d 1061 (Fla. 1994) ,

Additionally, Article 1, Section 9, of the Florida Constitution
provi des defendants with at least as much protection from double
jeopardy as is provided by the United States Constitution. Wright
v. State, 58 So. 2d 710 (Fla. 1991).

Petitioner's offenses require possession of a firearm as an
essential of element of the crime. Double jeopardy has been found
to be a bar to adjudicate a defendant gquilty for possession of a
firearm during commission of a felony where other counts are

enhanced for use of the sanme firearm Cleveland v. State, 587 So.

2d 1145 (Fla. 1991); darington v. State, 636 So. 2d 860 (Fla. 3d

DCA 1994).
In Gonzalez v. State, 585 So. 2d 932 (Fla. 1991), this Court

held that where a firearmis an essential elenent of the crine for
which the defendant is convicted, the sentence cannot be enhanced

because of the use of a firearm In Gonzal ez t he defendant was

found guilty of third-degree nurder with a firearm a second-degree
felony. The trial judge enhanced the charge to a first-degree

felony because of the use of a firearm Gonzalez v. State, 585 So.

2d at 933. This Court reversed the trial court, relying upon the

reasoning of then Judge Anstead's dissenting opinion in Gonzalez v.




State, 569 So. 2d 782 at 784-85 (Fla. 4th DCA 1990). See al so,
Lareau v. State, 573 So. 2d 813 (Fla. 1991).

Consequently, the scoring of eighteen points on the guidelines
scoresheet in Petitioner's case iS an error. His possession of a
firearm in each offense is already factored into his sentence by
what degree of felony it is classified and by what offense severity
ranking each offense receives (e.g. possession of a firearm by a
convicted felon is a second-degree felony and a level five offense
severity ranking). For these reasons, Petitioner's sentence should

be affirned.

10




CONCLUSI ON

In light of the foregoing argunents and authorities, Petition-
er respectfully requests that this Honorable Court reverse the
deci sion of the Second District court and affirm Petitioner's

sentence in the trial court.

11
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DISTRICT COURTS OF APPEAL,

22 Fla, L. Weekly D2435

Ha 1994). (SCHOONOVER, A.C.J, QUINCE and NORTH-
~UTT, 1., Concur.)
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~riminal law-Costs--Trial court erred in failing to assess man-
Jatory costs, because court lacks discretion to dispense with
nandatory costs-Trial court incorrectly imposed $20 manda-
ory costs pursuant to section 960.20 for Crimes Compensation
[rust Fund, where statute had been amended to increase such
nandatory costs--Discretionary cost stricken where cost was not
yrally pronounced at sentencing--lmposition of “other” costs
stricken, where costs were not orally pronounced at sentencing
ind statutory authority for such costs was not indicated—On
-emand, state may seek reimposition of all discretionary costs
yrovided defendant is given notice and opportunity to be heard,
ind written judgment is prepared to reflect statutory authority
‘or each cost

VILLIAM OTIS JONES, Appellant, v. STATE OF FLORIDA. Appellee. 2nd
Jistrigt. Case No. 96-01874. Opinion filed October 17, 1997. Appea from the

Zireuit Court for Highlands County; !, David Langford, Judge. Counsel: James
Jarion Moorman, Public Defender. Bartow, and Timothy ], Ferreri, Assistant
nmblic Defender, Banow, for Appelant, Robert A. Bunerworth, Attorney
jeneral, Tallahassee, and Dale E. Tarpley, Assistant Attorney General, Tampa,

or Appellee.

PER CURIAM .) In this appeal filed pursuant to Anders v. Cali-
bmia, 386 U.S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967),
he appellant, William Otis Jones, challenges the revocation of
118 community control, which he admittedly violated. The public
lefender suggests that Jones’ sentence and certain court costs be
eviewed for possible error. We affirm Jones sentence;, how-
'ver, we reverse and remand with respect to the imposition of
:0Urt costs. .

The judgment entered upon the revocation of Jones' commu-
iity control orders Jones to pay $20 in costs pursuant to section
160,20, Florida Statutes; $3 pursuant to section 943.25(3); §2
ursuant to section 943.25(13); and $269.75 in “other” costs,
vith no citation to statutory authority.

A trial court “has no discretion to dispense with [mandatory]
osts.” Reyes v. State, 655 So. 2d 111, 116 (Fla. 2d DCA 1995).
"hough the instant judgment properly imposes $3 in mandatory
osts pursuant to section 943.25(3), Florida Statutes (1993), 1t
ails to assess $200 in mandatory costs pursuant 10 section
7.3455(1) and incorrectly imposes $20) in mandatory costs pur
aant to section 960.20 for the Crimes Compensation Trus:
‘und. The crimes here occurrec o5 October 110 9630 By tha
me, section 960.20 had been emended to increpse the mandato-
y cost for the Crimes Compensation Trust Fund 10 550, See :
00.20, Fla, Star, (Supp. 1992). See also Reyes. 655 So. 2¢
17. Since the foregoing errors are due, at least in part. 1o theuse
f an outdated judgment form. we remand for preparation of -
roper written judgment reflecting all mandatorv costs and the
Latutor%' bases for such. )

Further. the $2 cost imposed pursuant to section943.25( 131i:,
discretionary cost. which was not orally pronounced at sentenc-
1g. See Reyes. That cost is therefore stricken. The $269.75 in
"ather’” costs arc likewise stricken, a5 those COSLs WELE 0L orai-
v pronounced at sentencing and the statutory bases for such were
ot otherwise indicated. Id. See also Kirby v. State, 695 So. 2d
89 (Fla. 2d DCA 1997). On remand, the state may seek reimpo-
ition of all discretionary costs provided that Jones 1s given notice
nd anopportunity to be heard, and the written judgment isother-
/ise prepared to reflect the statutory authority for each cost. SEe
drby, 695 So. 2d at 890 (citing Sutron v, Starr, 635 So. 2d 1032
“la. 2d DCA 1993)).

Affirmed in part, reversed in part, and remanded for further
roceedings. (FRANK, A.CJ, THREADGILL and ALTEN-
JERND, 1, Concur.)
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riminal  law-Sentencing-Guidelines-S& resheet-Order

iriking points from scoresheet for possession of firearm re-
ersed-Whererule provides pointsareto be assessed for felon-y
onvictions other than those enumerated in section 775.087(3)if
efendant is in possession of firearm, addition of points was

Proper where offenses involved were not. among enumerated
offenses-Where plea was conditioned upon points being strick-
en, defendant should be given opportunity to withdraw plea—
Conflict certified

STATE OF FLORIDA, Appellant, v. IMMY WAYNE

District. Case No. 97—009%%. Sgitﬁion filed October 17, lgl)%gqck Afff'fi%; %{]lg
Circuit Court for Polk Coupty; E. Randolph Bentley, Judge. ngnsel: Robent
A, Butcrworth, Attorney Gerieral, Tallahassee, and Susan D. Dunlevy, Assis-
tant Attorney General, Tampa, for Appellant. James Marion Moarman, Public
Delflender, and Cynthia J. Dodge, Assistant Public Defender, Barow, fOf Ap-
peilee.

(CAMPBELL, Judge,) The state challenges the trial court order
striking eighteen potnts from appellee’s scoresheet for possession
of afirearm. We reverse.

Appellec pled guilty to a seven count information which in-
cluded, among other drug and motor vehicle related offenses,
possession of a short-barreled shotgun, carrying a conceded
firearm, and possession of a firearm by a convicted felon. Op
appeal, appellee maintains that the scoring of eighteen additional
points for possession of a firearm would be improper since the
three offenses involved the possession of the same firearm and
was an essential element of his offense.

Under Forida Rule of Criminal Procedure 3.,702(d)(12),
eighteen points are to be assessed where the defendant is con-
victed of any felony other than those enumerated in subsection
775.087(2) if the defendant is in possession of a firearm. Since
possession of a firearm by a convicted felon, carrying a con-
cealed firearm, and possession of a short-barreled shotgun are
not among the offenses enumerated, the addition of the eighteen
points was proper. See White v. State, 6389 So.2d 371 (Ha 2d
DCA 1997), review granted, 696 S0.2d 343 (Fla. 1997).

Accordingly, appelleg’ s sentence is reversed and remanded to
the trial court so that appellee can be resentenced in accordance
with the corrected scoresheet. Since appellee’s plea was condi-
tioned upon the eighteen points being stricken, on remand, appel-
lee should be given the opportunity to withdraw his plea. We also
certify conflict with Galloway v. Stare, 680 $0.2d 616 (Fla. 4th
DCA 1996), as was done in White, 689 So. 2d 371. (DANGHY,
A.C.1, and LAZZARA, ]., Concur.)

*

"
Criminal law—=Sentencing—Guidelines—Scoresheet--Although
trial court erred in striking points from scoresheet for possession
of firearm, erder placing defendant on probation affirmed. since
addition ol points does not affect sentence—Remanded with
directions to correct scoreshect by adding disputed points—
Error not immaterial, even though it does not effect defendant’s
present sentence, because it is important that scoresheet be cor-
?ggt il it becomes necessary to useit in the future--Conflict certi-
i

STATL OF FLORIDA. Appellant; v. JAMES ROBERT HANKS, Appellee.
Jnd District, Case No. 974 [)862, Opinion filed October 17. 1997. Appeal fron
the Circuit Court for Polk County: E. Randolph Bentley, Nidge. Counsel: Rob-
et A. Butterworth, Attorney Genera, Talahassee. and Susan D. Dunlevy,
Assistartt Atiorney General, Tampa, for Appellant. James Marion Moorman,
Public Defender. and Cynthia J. Dodge. Assistant Public Defender, Bartow. for
Appellant.

(CAMPBELL, Judge.) The state appeals the trial court order
striking eighteen points from appellee’s scoreshect for possession
of a firearm pursuant to Florida Rule of Criminal Procedure
3.702(d)(1). Although we conclude that the eighteen points
should not have been stricken under State v. Davidson, 666 So.

2d 941 (Fla. 2d DCA 1995), and White v. State, 689 So. 2d 371

(Fla. 2d DCA 1997). review grunted, 696 So. 2d 343 (Fla.
1997), since the addition of the points does not affect appellee’s
sentence, we affirm the order placing him on three years proba-
tion. We remand this case, however, with directions to the trial

court to correct the scoresheet by adding the disputed eighteen
points pursuant to our holding in Davidson, 666 So. 2d 941, and
White, 689 So. 2d 37 1. Because it might become necessary to use
the scoresheet in the future, it isimportant that it be correct, and

therefore, the lack of effect on appellee’s present sentence does
not render the error immaterial. We also certi% conflict with
Galloway v. State, 680 So. 2d 616 (Fla. 4th DC, %96}% was
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STATEMENT OF THE CASE AND FACTS

This is an appeal by the State, pursuant to Florida Rule of
Appel ate Procedure 9,140(c) (1) (J), Wherein the trial court's sen-
tence constitutes prejudicial error. The State brought this to the
trial court's attention (R 24), and thereafter the sentence was
I nposed adversely to the State's interest.

Appel l ee was charged by information (second amended inforna-
tion) filed on COctober 31, 1996, with attaching an unassigned [i-
cense plate to a motor vehicle, in violation of Section 320.261,
Florida Statutes (1995) (the information incorrectly cites the
statute as Section 320.161); possession of a short-barreled shot-
gun, in violation of Section 790.221, Florida Statutes (1995);
carrying a concealed firearm in violation of Section 790.01, Flor-
Ida Statutes (1995); possession of a firearm by a convicted felon,
in violation of Section 790.23, Florida Statutes (1995); possession
of cannabis, in violation of Section 893.13(6), Florida Statutes
(1995); possession of drug paraphernalia, in violation of Section
893.147 (1), Florida Statutes (1995); and possessi on of anphet-
amnes, in violation of Section 893.13, Florida Statutes (1995), on
August 20-21, 1996 (R 15-21). On January 7, 1997, Appellee pled
guilty as charged pursuant to a plea agreement with the trial court

that any points included on the sentencing guidelines scoresheet

for a firearm would be stricken (R 27, 41-43). Appellee canme be-

fore the trial court for sentencing on February 13, 1997 (R 23).




The guidelines scoresheet prepared by the prosecutor included 18
points for a firearm but the trial court struck those 18 points at
Appel  ee's request and over the prosecutor's objection, and Appel-
| ee's scoresheet was recal culated (R 24-25, 38-40). The recalcul a-
tion of Appellee's scoresheet reduced his total sentence points
from67.6 to 49.6 (R 39). The trial court offered Appellee a jail
term followed by probation or a prison term followed by a shorter
probationary period, and Appellee chose the fornmer (R 30-33).
Accordingly, in a judgnment rendered on February 13, 1997, Appellee
was adjudicated guilty of all 7 counts; sentenced to time served on
counts 1, 5, and 6; and placed on 4 years drug offender probation
followed by 6 years probation on counts 2 and 4 and 5 years proba-
tion on counts 3 and 7 with the special condition that he serve a
year in jail, the probationary periods to run concurrently (R 35-
37, 44-46). The State's notice of appeal was filed on February 18,
1997 (R 47).
SUMMARY OF THE ARGUMENT

The trial court erred in striking the 18 points for a firearm
from Appellee's sentencing guidelines Scoresheet prior to senten-

cing him Rule 3.702(d)(12), Florida Rules of Crim nal Procedure,

coupl ed with the applicable statutes, requires that these points be

I ncl uded under circunstances such as Appellee's.
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WHETHER THE TRIAL COURT ERRED IN STRIKING THE
18 PO NTS FOR A FI REARM FROM APPELLEE' S SEN-
TENCI NG GUI DELI NES SCORESHEET.

Rule 3.702(d) (12), Florida Rules of Crimnal Procedure, sets
forth the rules for preparing a crimnal defendant's sentencing

gui del ines scoresheet. Rul e 3.702(d) (12) provides in pertinent

part:

Possession of a firearm destructive device, sem auto-
mati c weapon, or a machine gun during the conm ssion or
attenpt to conmt a crine wll result in additional sen-
tence points. Ei ght een sentence points shall be as-
sessed where the defendant is convicted of commtting or
attenpting to commt any felony other than those enuner-
ated in subsection 775.087(2) while having in his or her

possession a firearm as defined in subsection 790. -
001(6)....

(Enphasi s supplied).

Appel lee pled guilty to possession of a firearm by a convicted
fel on. The felonies enunerated in Section 775.087(2), Florida

Statutes (1995), are:

murder; sexual battery; robbery; burglary; arson;
aggravated assault; aggravated battery; kidnapi n(%;
escape; sale, mnufacture, delivery, Or intent to
sell, manufacture, or deliver any controlled sub-
stance; aircraft piracy; aggravated child abuse;
unlawful throwing, placing, or discharging of a
destructive device or bonb; carjacking; hone-inva-
sion robbery; or aggravated stalKking.

Two of the offenses to which pappellee pled quilty, carrying a

conceal ed firearm and possession Of a short-barreled shotgun, are

felonies but are not anong those enumerated in Section 775.087(2).

Therefore, under the plain l|anguage of the rule, for any felony




other than those excepted in which the defendant possesses a fire-
arm the additional points nust be assessed. Fla. R Cim P.
3.702(d) (12).

In State v. Davidson, 666 So. 2d 941 (Fla. 2d DCA 1995), this
Court held that the additional points requirement of Rule 3.702-
(d) (12) was applicable to defendants charged with carrying a con-
cealed firearm Davidson has been followed by the 5th DCA in Smth
v. State, 683 So. 2d 577 (Fla. 5th DCA 1996), which, like the in-
stant case, involved defendants charged with possession of a fire-
arm by a convicted felon.

It is clear that, under the plain |anguage of the rule and the
controlling case law, the trial court erred in striking the 18
points for a firearm from Appellee's guidelines scoresheet prior to
sentencing him and that the instant case nust be reversed and re-

manded to the trial court for readdition of those 18 points to his

scoresheet and resentencing based on the corrected scoresheet.
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CONCLUSI ON

Based on the foregoing facts, argument, and citations of au-
thority, Appellant respectfully requests that this Honorable Court
reverse and remand this case for readdition of the 18 points for a
firearm to Appellee's sentencing guidelines scoresheet and resen-
tencing based on the corrected scoresheet.
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