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STATEMENT OF THE CASE AND FACTS 

The State Attorney for the Tenth Judicial Circuit filed an 

information on December 2,  1994, charging the Petitioner, PATRICIA 

HILTON SHIVER, with carrying a concealed weapon, driving with a 

suspended license, and operating with an expired registration 

plate. The date of the ofenses was November 12, 1994. (R2-4) On 

May 11, 1995, after having pleaded no contest to the charges, the 

Honorable Dennis P. Maloney, sentenced the Appellant to two years 

probation for carrying the concealed firearm and to six months 

probation for driving with a suspended license. (R5-7) As agreed, 

the state dismissed the tag offense. The guidelines at that time 

allowed a nonstate prison sanction with a total score of 40.4. 

(R8-9) 

On September 29, 1995, the Department of Corrections filed an 

amended affidavit of violation of probation. (R21) On November 

17, 1995, the Petitioner admitted the violation and the court 

placed her on two years community control to be followed by three 

years probation. (R23) 

On February 1 2 ,  1996, the state filed an information charging 

the Petitioner with possession of a firearm by a convicted felon 

and sale, delivery, or possession of a firearm with an altered 

serial number'. The date of the offenses was October 9, 1995. 

(R28-30) The Department then filed an affidavit of violation of 

community control on June 20, 1996, alleging the Petitioner was 

Section 790.27 ( 2 ) ,  Florida Statutes (1995) , makes the crime 
a first-degree misdemeanor. 
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away from her apporved residence and that she had absconded from 

supervison. (R32 -3 3 ) 

The Petitioner entered into a negotiated plea agreement on 

April 12, 1996, for t h e  new charges (possession of a firarm by a 

convicted felon and the sale or delivery of a firarm with an 

altered serial number) (R65-67) The agreement contemplated a 

score of less than 52 and provided for a sentence of 2 years 

community control and three years probation. The Petitioner would 

plead to the felony and the state would dismiss the misdemeanor. 

- Id. 

On December 30, 1996, the Honorable E. Randolph Bentley held 

a sentencing hearing on the violation and new substantive charge. 

At the hearing, Petitioner's counsel objected to the addition of 18 

points for the firearm on both scoresheets. (R37-40) The court 

agreed, and struck the 18 points for the firearm. (R40) The court 

sentenced the Petitioner to two years community control to be 

followed by three years probation for the new felony and f o r  the 

felony for which the court revoked community control. (R53-54) 

The court also gave the Petitioner credit for time served on 

supervision prior to the violation and imposed court costs. Id. 
The state then filed its notice of appeal on January 3, 1997. 

( ~ 7 2 )  

By order dated October 17, 1997, the Second District Court of 

appeal reversed the Petitioner's sentence, holding that the trial 

court should not have struck the 18 points for a firearm off the 

Petitioner's scoresheets. State v. Shiver, 22 Fla. L. Weekly 
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D2437A (Fla. 2 d  DCA 1997); (Appendix A-1). The Second District 

Court noted conflict with the decision of the Fourth District Court 

of Appeal in Galloway v. State, 680 S o .  2d 6 1 6  (Fla. 4th DCA 1996) * 

The Second District had previously certified the t h e  same conflict 

i n  White v. State ,  689 S o .  2d 371 (Fla. 2 d  DCA 1997), review 

qranted, 696 So. 2d 343 (Fla. 1997) (Case No. 89,998) , which is 

currently pending before this Court. 

Petitioner then timely filed her notice t o  invoke the 

jurisdiction of this Court on November 5, 1997. (Appendix A-2) 
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SUMMARY OF THE ARGUMENT 

The trial court was correct in striking 18 points from the 

Petitioner's scoresheet. Petitioner was convicted in the trial 

court of the offenses of carrying a concealed firearm and posses- 

sion of a firearm by a convicted felon. Petitioner was not 

convicted of any other felony offense. Possession of a firearm is 

an essential element of possession of a firearm by a convicted 

felon. Scoring eighteen points for possession of a firearm in this 

instance is a violation of the double jeopardy protections of both 

the United States and Florida Constitution. This Court should 

reverse the Second District Court of Appeal because the scoring of 

eighteen points in his case is a violation of double jeopardy 

principles. 

The Second District Court of Appeal reversed the trial court, 

but certified a conflict between i ts  decision and the Fourth 

District Court of Appeal's decision in Galloway v. State, 680 So. 

2d (Fla. 4th DCA 1996). The Galloway decision constued Fla. R. 

Crim. P .  Rule 3.702(d)(12), in a way that excludes possessory 

crimes. In addition to the constitutional infirmity, Petitoner 

believes that this Court should adopt the reasoning of Galloway and 

construe Rule 3.702(d)(12) to be inapplicable in his case. 
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ARGUMENT 

ISSUE 

WHETHER THE TRIAL COURT ERRED IN 
STRIKING EIGHTEEN POINTS ON THE 
GUIDELINES SCORESHEET FOR POSSESSION 
OF A FIREARM WHEN A FIREARM IS ONE 
OF THE ESSENTIAL ELEMENTS OF THE 
CRIME FOR WHICH PETITIONER WAS BEING 
SENTENCED. 

Petitioner was sentenced under the 1994 Revised Guidelines. 

Fla. R. Crim, P. 3.702(d)(12) allows the addition of eighteen 

points for predicate felonies involving firearms in the following 

language : 

Possession of a firearm, destructive device, 
semiautomatic weapon, or a machine gun during 
the commission or attempt to commit a crime 
will result in additional sentence points. 
Eighteen sentence points shall be assessed 
where the defendant is convicted of committing 
or attempting to commit any felony other than 
those enumerated in subsection 7 7 5 . 0 8 7 ( 2 )  
while having in his or her possession a fire- 
arm as defined in 790.001 (6) . . . . 

The offenses enumerated in Section 7 7 5 . 0 8 7 ( 2 ) ( a ) ,  Florida 

Statutes (1993) , are the following: murder, sexual battery, 

robbery, burglary, arson, aggravated assault, aggravated battery, 

kidnapping, escape, breaking and entering with intent to commit a 

felony, an attempt to commit any of the aforementioned crimes, or 

any battery upon a law enforcement officer or firefighter. 

The offenses for which Petitioner was convicted, carrying a 

concealed firarm and possession of a firearm by a felon, are not 

among the enumerated felonies in Section 775.087 (2) (a) , Florida 
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Statutes (1993). Nevertheless, the eighteen points should not be 

scored because a firearm is an essential element of those crimes. 

Scoring the eighteen points in this case would be a violation of 

the Double Jeopardy Clause of the Fifth Amendment to the United 

States Constitution and Article I, Section 9 of the Florida 

Constitution. 

Furthermore, the reasoning of the Fourth District Court of 

Appeal in Galloway v. State, 680 So. 2d 616 (Fla. 4th DCA 1996) , is 

correct on this issue. In Galloway, the  Fourth District Court 

rejected the double jeopardy argument, but construed Rule 3.702 (d) - 

(12) to be inapplicable to convictions for carrying a concealed 

firearm and possession of a firearm by a convicted felon when the 

convictions were unrelated to the commission of any additional 

substantive offense. Galloway, 680 So. 2d at 617. 

In Galloway, the defendant was convicted of carrying a 

concealed firearm and possession of a firearm by a convicted felon. 

The Fourth District Court of Appeal disagreed with the Second 

District's interpretation of the language of Rule 3.702 (d) (12) . 

The Rule provides f o r  assessment of the eighteen points when a 

defendant is convicted of a felony Ilwhile having in his or her 

possession a firearm." (Emphasis added.) The Fourth District 

reasoned that although the addition of the points did not offend 

principles of double jeopardy, the plain language of the Rule 

requires a conviction of another substantive offense during which 

a defendant possesses a firearm. Galloway, 680 So. 2d at 617. The 

Galloway Court held that if the felonies for which a defendant is 
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convicted are offenses in which a firearm was an essential element 

of the crime, then the eighteen points should not be scored. 

The Fifth District Court of Appeal has also considered this 

issue in Gardner v. State, 661 So. 2d 1274 (Fla. 5th DCA 1995). In 

Gardner, the defendant was convicted of trafficking in cocaine, 

possession of marijuana with intent to sell, and carrying a 

concealed firearm. The firearm was secreted in the waistband of 

Gardner's trousers at the time he was committing the other two 

crimes. Gardner, 661 So. 2d at 1275. 

In Gardner, eighteen points had been assessed for possession 

of a firearm pursuant to Rule 3.702(d) (12). The Fifth District 

rejected Gardner's argument that t h e  eighteen points should not be 

scored because a firearm was an essential element of the crime of 

carrying a concealed firearm. The Gardner Court construed Rule 

3.702 (d) (12) to allow the scoring of the eighteen points because it 

provided that the points should be assessed when a person committed 

"any felony. I '  However, in Gardner's case, IIanv felony" included 

the offenses of trafficking in cocaine and possession of marijuana 

with the intent to sell. (Emphasis added.) Gardner, 661 So. 2d at 

1275. 

Petitioner believes that the Gardner Court did not address the 

exact issue being raised in his case. Furthermore, Petitioner 

believes that it is implied, but not directly stated in Gardner, 

that if the only offenses a defendant is convicted of are felonies 

where a firearm is an essential element of the crimes and no other 

substantive offenses are involved, then the eighteen points should 
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not be scored. Essentially, on this issue, Gardner and Galloway 

would appear to be in agreement. 

Prior to its ruling in Petitioner's case, the Second District 

Court of Appeal addressed a similar issue in State v. Davidson, 666 

So. 2d 941 (Fla. 2d DCA 1995). Davidson had been convicted of 

carrying a concealed firearm. The State wanted twenty-five points 

scored because the firearm was a semiautomatic weapon. Davidson, 

6 6 6  S o .  2d at 942. 

Fla. R .  Crim. P.3.702(d) (12) provides: 

. . .  Twenty-five sentence points shall be as- 
sessed where the offender is convicted of 
committing or attempting to commit any felony 
other than those enumerated in subsection 
775.087(2) while having in his or her posses- 
sion a semiautomatic weapon as defined in 
subsection 775.087(2) or a machine gun as 
defined in subsection 790.001(9). 

In Davidson, the trial judge declined to score the twenty-five 

points. The Second District Court of Appeal reversed the trial 

judge. In doing so, the Davidson Court rejected the double 

jeopardy argument and the argument that the scoring of the 

additional points was an improper enlargement of the sentence 

solely as a result of an essential element of the underlying 

offense; i.e., the firearm. Davidson, 666 So. 2d at 942. 

Davidson can be distinguished from Petitioner's case. A 

semiautomatic weapon or a machine gun is not per se an essential 

element of the crime of carrying a concealed firearm. Although a 

semiautomatic weapon or a machine gun is a firearm, it could be 

argued that the punishment is enhanced because of the dangerous 

nature of the firearm, Machine guns and semiautomatic weapons pose 
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a special danger to society, and increased punishment for their 

possession may be valid without offending double jeopardy or other 

prohibitions. 

However, as in Petitioner’s case, the enhancement of punish- 

ment for a crime such as carrying a concealed firearm or possession 

of a firearm by a convicted felon because of a factor which is an 

essential element of the crime is improper and it is not called for 

by the  Rules. The scoring of the eighteen points would amount to 

multiple or enhanced punishment for the same offense in violation 

of double jeopardy protections. The Double Jeopardy Clause of the 

Fifth Amendment to the United States Constitution, which is 

enforceable against the State of Florida through t h e  Fourteenth 

Amendment to the United States Constitution, forbids multiple 

punishment for the same offense. Lippman v. State, 633 So. 2d 1061 

(Fla. 1994)- Additionally, Article I, Section 9, of the Florida 

Constitution provides defendants with at least as much protection 

from double jeopardy as is provided by the United States Constitu- 

tion. Wriqht v. State, 586 So. 2d 710 (Fla. 1991). 

Petitioner’s offense, carrying a concealed firearm and 

possession of a firearm by a convicted felon, require possession of 

a firearm as an essential of element of the crime. Double jeopardy 

has been found to be a bar to adjudicate a defendant guilty for 

possession of a firearm during commission of a felony where other 

counts are enhanced for use of the same firearm. Cleveland v. 

State, 587 So. 2d 1145 (Fla. 1991); Clarinqton v. State, 636 So. 2d 

860 (Fla. 3d DCA 1994). 
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In Gonzalez v. State, 585 So. 2d 932 (Fla. 1991), this Cour t  

held that where a firearm is an essential element of the crime for 

which the defendant is convicted, the sentence cannot be enhanced 

because of the use of a firearm. In Gonzalez, the defendant was 

found guilty of third-degree murder with a firearm, a second-degree 

felony. The trial judge enhanced the charge to a first-degree 

felony because of the use of a firearm. Gonzalez v. State, 585 So. 

2d at 933. This Court reversed the trial court, relying upon the 

reasoning of then Judge Anstead‘s dissenting opinion in Gonzalez v. 

State, 569 S o .  2d 782 at 7 8 4 - 8 5  ( F l a .  4th DCA 1990). See also,  

Lareau v. State, 573 S o .  2d 813 (Fla. 1991). 

Consequently, the scoring of eighteen points on the guidelines 

scoresheet in Petitioner’s case is an error. H i s  possession of a 

firearm in each offense is already factored into his sentence by 

what degree of felony it is classified and by what offense severity 

ranking each offense receives (possession of a firearm by a 

convicted felon is a second-degree felony and a level five offense 

severity ranking. For these reasons, Petitioner’s sentence should 

be affirmed. 
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CONCLUSION 

In light of the  foregoing arguments and authorities, Petition- 

er respectfully requests t h a t  this Honorable Court  reverse the 

decision of the Second District court and affirm Petitioner’s 

sentence in the trial court. 
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APPENDIX 

1. S t a t e  v. Shiver,  22 Fla. L. Weekly D2437A 
(Fla. 2d DCA 1997) 

2 .  Notice to Invoke the Jurisdiction of t h e  
Florida Supreme Cour t  

PAGE NO. 

A- 1 

A- 2 



DISTWCT COURTS OF APPEAL 22 Fla. L. Weekly D2437 

Criminal hw-Sentencing--Guidelines-Scoresheet--Points prop- 
erly added for possession of firearm where defendant was convicted 
of possession of firearm by convicted felon and carrying concealed 
firearm-Conllict certified-Error to strike firearm possession 
pointf from scoresheets 
STATE OF FLORIDA. Appellant, v .  PATRICIA HJLTON SHIVER, Appel- 
lee. 2nd District. Case No. 97-00884. Opinion filed October 17. 1937. Appeal 
from the Circuit Court for Polk County; E. Randolph Bentley. Judpe. Counsel: 
Roben A.  Butterwnnh. Anomcy General, Talhhdssee. and Susan b,  Dunlevy 
.4S5iStaIit Attorney General, Tampa, for Appellant. James Marion Moonnan. 
Public Defender, and Cynthia J .  Dodge, Assistant Public Defender, Banow, for 
Appellee. 
(CAMPBELL, Judge.) The state challenges the trial court order 
striking eighteen points for possession of a firearm from both of 
appellee’s scoresheets, arguing that the addition of such points is 
proper under Florida Rule of Criminal Procedure 3.702(d)( 12). 
Wc agree. 

Appellee pled guilty to possession of a firearm by a convicted 
felon in case number 96-00597 and to violating her community 
control in case number 94-04939 (carrying a concealed firearm 
and driving with a suspended license). She received concurrent 
sentences in both cases of six months in jail followed by two 
years’ community control followed by Khree years’ probation. 

Under Florida Rule of Criminal Procedure 3.702(d)( 12), 
eighteen points are to be assessed when a defendant is convicted 
of any felony other than those enumerated in subsection 
775.087(2), Florida Statutes (1995), while having in his or  her 
possession a firearm. Since possession of a firearm by a convict- 
ed felon and carrying a concealed firearm are not among the 
offenses enumerated, the addition of the eighteen points on both 
of appellee’s scoresheets was proper and should not have been 
stricken. Sea White I?. Stare, 689 So.2d 371 (Fla. 2d DCA 1997). 
review granied, 496 So.2d 343 (Fla. 19973. 

We therefore reverse and remand to thc trial court so thal 
appellee can be resentenced in accordance with the corrected 
scoresheets. Since appellee’s plea was conditioned upon her 
scoring less than fifty-two points, on remand, appellee must be 
_civen the opportunity to withdraw her plea. We also certify coii- 
flict with Gallowqv 1’. Srare, 680 So.Zd 616 (Flri. 4th DCA 19961. 
as was done in While,  489 So. 2d 371. (DANAEIJ’, A.C.J . .  anci 
LAZZARA, J., Concur.) 

?- 1 c 

Criminal law-Evidence-Prior cnnviciions-Naturc-Tri3! 
court crroneously prohihiled defendant lrorii testifyin: ahou: 
nature of his prior felony convictions-\l’hcrc crcdihilit! \\’as i:: 
issue and defendant wvantcd 10 testify that his prior convicticitl 
was for drug offense, not for an offense involving dishonesty or 
false statement, error was not harmless--Nerv trial required 
where state did not meet its burden of showing error was Iiarrn- 
less-1)iscovcry-Trial court should havc conducted irr caiircrc 
review of victim’s HRS records where records r i ~ : i > ~  have con- 
tained information relevant to victim’s credibility and ahility to 
remember 
WILLIAM SCURRY. Appellant. \ ,  STATE OF FLORIDA,. Appellee. 2nd 
District. Case No ,  95-04869. Opinion filed Ocrobrr 15. l W 7 .  Appritl from thr 
Circuit Coun for Sarasota County: H a r n  h i .  Kapkin. Judyc .  Counscl:  Susan 1, 
Silverman. Sarasora, for Appellant. Rohzn .4. Buttrn\ort . i .  Annmey Genrrtri. 
TdlhhaSSW, and John M .  Klawikofsky. Arsisant Attome!, (isnrrdl. ?-ampa. for 
Appellee 
(BLUE, Judse.) William S c u m  appeals his conviction for sexual 
batrery. He presents several issues ior this court’s consideration. 
Because thc trial coun erroneously prohibited Scurry from tcsti- 
fying about thc nature of his prior felony con\*iction, a id  because 
such error was not harmless error. \%re rei‘erse mcl remand for n 
new trial. 

Scurry and a co-defendant \vex charged with thc sexual bat- 
tery of the victim. The two were tried together and Scurry’s CO- 
defendant was acquitted. Scurry ratified in his on’n dcfense. He 
argues that the trial court erred by not allowing him to testify to 
the criminal charge undcrlying his prior felony comriction. He 
relies on a line of cases that involve allowing a testifying defen- 
dant “anticipatory rehabilitation.” See LAuhonte 1,. State, 500 

So. 2d 519 (Fla. 1986); Ziermann v. Srare, 696 So. 2d 491 (Fla. 
4th DCA 1997); Johnson v. Stare, 679 So. 2d 791 (Fla. 3d DCA 
1996), review denied, 689 So. 2d 1070 (Fla. 1997); and Vu’ann v. 
Srare, 666 So. 2d 176 (Fla. 5th DCA 1995). In Lawhorne, the 
issue was whether the defendant could tcstify that he had entered 
pleas in his prior cases, rather than proceed to trial. The State 
argues that Lowhorite does not authorize testimony as to the na- 
ture of the prior felony conviction itself. 

LawhornP discusses cases that state when a witness is im- 
peached by prior criminal convictions, he may “state the nature 
of the crime.” 500 So. 2d at 522. “The party presenting the 
testimony of the witness may delve into the nature or circum- 
stances of the convictions for the purpose of rehabilitating the 
witness by attempting to diminish thc effect of the disclosures.” 
500 So. 2d at 522 (citations omitted). Scurry wanted to testify 
that his prior conviction was for a drug offense, not for an offense 
involving dishonesty or a false statement. In light of the credibili- 
ty issue involvcd in this case, Scurry’s proposed testimony was 
relevant. Indeed, in its closing, the State argued, “Convicted 
felons are not paragons of virtue either. Please consider that 
when you’re evaluating testimony and credibility.” 

The burden is on the State to prove beyond a reasonable doubr 
that the error did not contribute to the verdict. See Srate v. 
DiGuilia, 491 So. 2d I129 (Fla. 1986). Credibility was clearly an 
issue. Not only did the jury reject the victim’s testimony as to the 
sexual battery by the co-defendant, but the prosecutor specif- 
ically argued Scurry’s lack of credibility because of his status as z 
convicted felon. The physical evidence that connected Scurry to 
the offense was not clearly convincing. Therefore, the State has 
not met its burden of showing that the error was harmless and we 
are required to reverse Scurry’s conviction. 

We rejcc: without discussior, Scurry’s remaining issues, 
except for the issue concerning the denial of his motion to compel 
the production of the victim’s HRS rccords. In Srare, Departmenr 
of Health and Rehabilitative Senices 11. Lope:, 604 So. 2d 2 (Ha. 
4th DCA 1992), the Fourth District denied a petition for writ of 
ceniorari to rcvicw the trial court’s granting of a criminal defen- 
dram’s motion for i r i  caiiieru revicw of a juvenile's records. The 
trial court had concluded that the defendant had  he right to know 
whcthcr thc records contained information necessary to his de- 
fcnsc. 

iii cui)iprfi review of thc victim’s HRS records. In fact, the attor- 
nc!’ representing IJRS offered to allow the judgc to review the 
!let.,  .Althou$~ Scurry may h a w  bcen “fishing,” the records 
ma:,. ver!. wcll contain some information relc\:arit to the victim’s 
credibility and ability to remember., I n  light of our reversal for a 
nc\i’ trial, on remand the trial court shall conduct an in  camem 
hearing of the victim’s HRS rccords. 

11: conclusion, \w rcverse Scurry’s conviction for sexuzl 
batrev and remand for a ncw trial. (SCHOONOVER, A.C.J., 
and FULMER, J . .  Concur.) 

*-- ,,,e, Y .  A 1 it!: Scurrq. that the court shou!(! have conducted <an 

* * *  
Child support-Uniform Reciprocal Enforcement of Support 
tkt--URESA does riot prohibit but rather Contemplates estab- 
lishment of multiple judgments for child support-Existence of 
support order entered pursuant to chapter 61, Florida Statutes, 
could not nullify subsequent support order madc pursuant to 
UKESA, but amount of support paid pursuant to one order 
would bc credited toward obligations of second order-Even 
tirider trial court’s view that petitioner’s only remedy was to seek 
modification, court should not have denied petition for siipport 
under URESA where all that was needed was i l r i  amendment of 
petition to checkoff  rnodificatiori rather than establishment and 
dismissal prejudiced petitioner’s efforts to demonstrate inade- 
quacy o f  prior support 
STATE OF FLORID.4. DEPARTMENT OF REVENUE, olblo COLLEEN 
hlONAI1AN-JACOBS. Appellant. \’. FRANKLIN H.  DOWNWARD, Appel- 
I r e .  2nd District. Case N o .  96-01154. Opinion filed Octobcr 15. 1997. Appeal 
from the Circuil Coun for Pinellas Counry: Uorinir S .  Newton, Judge. Counsel: 
Kohcn A .  Butterworth, Attorney General. Tallahasscz and Barbara A. Ard. 
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