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PRELI M NARY STATEMENT

Petitioner, the State of Florida, wll be referred to as
“Petitioner.” Respondent, Robert Allen Casterline, wll be
referred to as “Respondent.”

The instant case is an appeal fromthe trial court’s deni al
of Respondent’s notion for post-conviction relief. Petitioner
Wil cite to the relevant exhibits and transcripts in the record
on appeal according to the attached exhibit |ist.

The opinion of the Second District Court of Appeal is

reported at Casterline v. State, 22 Fla. L. Wekly D2330 (Fla. 2d

DCA Oct. 3, 1997).



STATEMENT OF THE CASE AND FACTS

On Septenber 17, 1984, Respondent pled guilty to tw counts
of sexual performance by a child and was placed on probation for
fifteen years. (Exh. 001). On July 17, 1991, an affidavit of
viol ation of probation was filed alleging three violations of
Respondent’ s probation, including a violation of condition 8,
failure to follow the probation officer’s instructions to have no
contact with mnor children. (Exh. 002).

On August 8, 1991, the trial court conducted a revocation
hearing and orally stated that he found Respondent not guilty of
violating his probation. (Exh. 003). Respondent had ot her
charges pending at the time of his revocation hearing, and during
the hearing, defense counsel requested that Respondent be
rel eased on his own recogni zance. (Exh. 003, T.140-143). The
State countered that Respondent’s probation should be nodified so
t hat he woul d have no unsupervised contact with m nors.

Respondent agreed to that nodification and stipulated to it in
exchange for the court considering his notion for release on his
own recogni zance. The trial court then issued an Order of
Modi fi cation of Probation which indicated that Respondent had
violated conditions 4 and 8 of his probation and nodified his

probation to include the special condition prohibiting



unsupervi sed contact with mnors.? (Exh. 004).

On April 27, 1995, the court held a violation of probation
heari ng based on Respondent’s alleged violation of the nodified
condition of probation prohibiting contact with mnors. (Exh.
005). At the revocation hearing, Respondent admtted to a
violation of the nodified condition. The court revoked
Respondent’ s probation and entered an Order of Modification of
Probati on which included a special condition prohibiting
unsupervi sed contact with mnors. (Exh. 006).

On February 6, 1996, another affidavit of violation of
probation was filed alleging a violation of the Oder of
Modi fi cation of Probation dated April 27, 1995.2 (Exh. 007). On
March 29, 1996, Respondent pled guilty to this violation and the
trial court sentenced Respondent to fifteen years Departnent of
Corrections with jail time credit for tinme served. (Exh. 008).
Respondent did not file a direct appeal, but filed a notion for
post-conviction relief on January 7, 1997. (Exh. 009).

Respondent’ s post-conviction notion attacked the trial
court’s 1996 revocation of his probation based on the 1991 order

whi ch enhanced the conditions of his probation. The trial court

'As previously stated, the court orally found that Appellant
had not violated his probation.

’For a thorough discussion of the significance of this fact,
see Casterline v. State, 22 Fla. L. Wekly D2330, 2331-32 (Fla.
2d DCA Qct. 3, 1997) (Schoonover, A C J., dissenting).
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summarily denied the notion on February 18, 1997. (Exh. 010).
Respondent filed a notice of appeal fromthe trial court’s denial
of his post-conviction notion on March 12, 1997. On QOctober 3,
1997, the Second District Court of Appeal issued its decision
reversing the trial court’s denial of Respondent’s notion. The
Second District Court of Appeal denied Petitioner’s Mtion for
Reheari ng on Cctober 29, 1997.

On Novenber 7, 1997, Petitioner filed a notice to invoke the
discretionary jurisdiction of this Court and a notion to stay the
mandate. On Decenber 5, 1997, this Court denied the State’'s
nmotion to stay the mandate. The Second District Court of Appeal
issued its mandate on January 13, 1998. On January 27, 1998,
Respondent returned to the trial court and, in accordance with
the Second District Court of Appeal’s opinion, had his probation
reinstated. On February 26, 1998, this Court accepted

jurisdiction of the instant case.



SUMVARY OF ARGUNVENT

The Second District Court of Appeal erred in reversing the
trial court’s denial of Respondent’s notion for post-conviction
relief. 1n 1991, Respondent wai ved any doubl e jeopardy
protections he had when he stipulated to a nodification of his
probation in open court, with the assistance of counsel, in
exchange for the court considering his notion for release on his
own recogni zance.

In April 1995, Respondent violated the nodified condition of
probati on prohibiting unsupervised contact with mnors and the
court entered an Order of Modification of Probation. Respondent
did not file an appeal fromthis order. Al nbst one year |ater,
Respondent violated the condition of probation contained in his
1995 nodifi ed sentence. Respondent pled to this violation, and
after the court revoked his probation and sentenced himto
pri son, Respondent filed a notion for post-conviction relief
attacking the 1991 nodification. The Second District Court of
Appeal erroneously concluded that the trial court illegally
enhanced Respondent’s probation in 1991 and that the subsequent

revocation hearings were a nullity.



ARGUMENT
| SSUE

RESPONDENT WAI VED H S DOUBLE JEOPARDY PROTECTI ON
VWHEN HE NEGOTI ATED FOR A MODI FI CATION OF HI S
PROBATI ON I N EXCHANGE FOR THE COURT CONSI DERI NG HI S
MOTI ON FOR RELEASE ON HI S OAN RECOGNI ZANCE | N ANOTHER
MATTER, AND RESPONDENT' S SUBSEQUENT COLLATERAL ATTACK
OF THE COURT’ S 1991 MODI FI ED ORDER OF PROBATION | S
ERRONEQUS.

In 1984, Respondent pled guilty to two counts of sexual
performance by a child and was placed on fifteen years probation.
In 1991, the State filed an affidavit of violation of probation
all eging three violations of Respondent’s probation, including a
violation of condition 8, failure to follow the probation
officer’s instructions to have no contact with m nor children.

At the revocation hearing, the trial court found that Respondent
did not violate his probation. Respondent had ot her charges
pending at the tinme of the revocation hearing and requested that
the court consider a notion for release on his own recogni zance.
The State countered with a request that Respondent’s probation be
nodi fied to include a condition of probation prohibiting
unsupervi sed contact with mnors. Respondent, in open court and
W th assistance of counsel, agreed to the nodification and was
subsequently rel eased on his own recogni zance.

The Second District Court of Appeal found that the trial

court’s 1991 order nodifying Respondent’s probation was void

because the doubl e jeopardy cl ause prohibited the enhancenent of



Respondent’ s probation terns when there had been a finding that
Respondent did not violate his probation. The Second District

Court of Appeal relied on this Court’s opinion in Cark v. State,

579 So. 2d 109 (Fla. 1991), and Lippnman v. State, 633 So. 2d 1061

(Fla. 1994), in ruling that “[a] bsent proof of a violation, the
court cannot change an order of probation by enhancing the

terms.” Casterline v. State, 22 Fla. L. Wekly D2330, D2331

(Fla. 2d DCA Cct. 3, 1997). Furthernore, the court held that
even when a non-viol ating probationer agrees to the enhancenent
of the terns of his probation, he is not estopped fromraising
t he doubl e jeopardy infringenent. |d. at D2331.

In his dissenting opinion, Acting Chief Judge Schoonover
stated that he questioned whether this Court’s Lippman and O ark
deci sions “intended to foreclose such a bargain which benefits
both parties. . . .” [d. Judge Schoonover found that the
prohi biti on agai nst doubl e jeopardy does not restrain a trial
court from endorsing a negotiated agreenent voluntarily entered
into between parties in a crimnal proceeding. Petitioner

submts that the majority opinion in Casterline erroneously found

t hat doubl e jeopardy prevents the enhancenent of probation terns
when the defendant, in open court and with the assistance of
counsel, negotiates for the enhancenent in exchange for a benefit
to him

In Lippman v. State, 633 So. 2d 1061 (Fla. 1994), the trial




court enhanced the defendant’s probation ternms by adding
conditions relating to the defendant’s sex offender treatnent
program and his contact wwth mnors. The defendant did not
object to the order nodifying his probation, nor did he appeal
t he enhanced probation order. 1d. at 1063. The trial court
subsequently found a violation of the enhanced condition

prohi biting contact with mnors and sentenced the defendant to
twel ve years in prison. 1d. The defendant appeal ed the
revocation on evidentiary grounds, and the Third District Court

of Appeal affirnmed the revocation. 1d.; see Lippnan v. State,

559 So. 2d 1148 (Fla. 3d DCA 1990). Lippman then noved for post-
conviction relief arguing that the trial court’s enhancenent of
his probation violated his constitutional right against double
j eopardy and, thus, his subsequent incarceration for violating
the additional conditions also violated doubl e jeopardy.
Li ppman, 633 So. 2d at 1063.

This Court found that “the double jeopardy protection
agai nst nultiple punishnments includes the protection against
enhancenments or extensions of the conditions of probation.” |[d.
at 1064. This Court noted that the defendant did not waive his
doubl e jeopardy protections by failing to object at the tine of
t he enhancenent, by failing to file a direct appeal of the
nodi fied order of probation, or by failing to raise his double

jeopardy claimon direct appeal after his revocation hearing.



Id. at 1064-65.

In the instant case, assum ng arguendo that the trial
court’s nodification of Respondent’s probation was an
“enhancenent,® Petitioner submts that the Second District Court
of Appeal erred in finding that Respondent did not waive his
doubl e jeopardy protection by negotiating for the nodification in
1991, and by failing to attack the nodification until filing his
post-conviction notion in January 1997.

At his revocation hearing in 1991, Respondent negotiated to
have his probation nodified by adding a condition prohibiting
unsupervi sed contact with mnors in exchange for the benefit of
the court considering his notion for release on his own
recogni zance. Respondent faced continued incarceration, and
t hrough counsel, negotiated in open court for his release in
exchange for the inposition of the nodified condition of

probati on. Respondent should not be allowed to receive the

3Al t hough the Second District Court of Appeal characterized
this condition as an “enhancenent,” Petitioner would note that
the 1991 affidavit of violation of probation alleged that
Respondent violated condition of probation 8 by not conplying
with his probation officer’s instructions prohibiting contact
with mnors. |In addition, Respondent’s 1984 order of probation
specifically allows the trial court to “rescind or nodify any of
the conditions of your probation” at any tinme. See also Lippnan
v. State, 633 So. 2d 1061 (Fla. 1994) (MDonald, J., dissenting)
(stating that a trial court is statutorily authorized to nodify
terms of probation at any time if necessary). Petitioner adopts
t he argunent contained in Justice MDonal d' s dissenting opinion
in Li ppman, regarding the trial court’s statutory authority to
nodi fy the terns and conditions of probation.

9



benefit of his bargain, and then be heard to conplain of its

illegality. See Waldron v. State, 670 So. 2d 1155, 1161 (Fl a.

4t h DCA 1996) (Stone, J., dissenting) (“Having negotiated for,
and accepted the benefit of, the state’s withdraw ng the
affidavit, Appellant should not now be heard to di savow her
agreenent. . . [T]o hold otherw se deprives a probationer facing
certain revocation and incarceration of the opportunity to
negoti ate a reasonabl e nodification acceptable to the court.”).

In Novation v. State, 634 So. 2d 607 (Fla. 1994), this Court

rul ed that double jeopardy clains nmay be wai ved as part of a
negoti ated plea agreenent with the State. This Court found that
t he defendant had received the benefit of his bargain, and coul d
not be relieved of the burden of his agreenent. [d. at 608-009.

I n Li pprman, deci ded only one week prior to Novation, this Court

al so acknowl edged that a defendant may know ngly wai ve his double
jeopardy rights in limted instances. Lippman, 633 So. 2d at
1065 (citing State v. Johnson, 483 So. 2d 420 (Fla. 1986)).

Petitioner submts that, simlar to the plea agreenent in
Novati on, Respondent wai ved his doubl e jeopardy protection when
he negotiated with the court for the addition of a special
condition of probation in exchange for a benefit.

In Jdark v. State, 579 So. 2d 109 (Fla. 1991), the defendant

signed a “Waiver of Rights and Motion to Modify Comrunity

Control,” requesting that the court nodify his comunity contro

10



to include a condition requiring himto enter and conplete a
restitution program The court, without a hearing, nodified
Clark’s community control. [d. at 109. Two nonths |ater, the
court revoked the defendant’s community control based on a
violation of this condition. [d. The district court of appeal
affirmed the revocation based on the voluntariness of the
nmodi fication. 1d. at 110. This Court quashed the district
court’s decision and found that “[t]he trial court erred in this
case by enhancing the terns of Clark’s community control w thout
notice and hearing.” dark, 579 So. 2d at 110.

In the instant case, Respondent know ngly waived his double
j eopardy rights when he bargained with the court and received the
benefit of the bargain (his release on pending charges), in
exchange for the inposition of a condition of probation
prohi biting contact with mnors. Respondent negotiated this
agreenent in open court wth the assistance of counsel. Thus,
the facts of the instant case are distinguishable fromthe facts
in dark. This Court in dark “recogni zed the potential abuse of
procedural due process inherent in such an arrangenent and based
its assessnment of trial court error on the absence of notice and

hearing to the probationer.” Casterline v. State, 22 Fla. L

Weekly D2330, D2331 (Fla. 2d DCA Cct. 3, 1997) (Schoonover,
A.C J., dissenting). Accordingly, Petitioner urges this Court to

find that the doubl e jeopardy clause does not prohibit the

11



court’s nodification of Respondent’s probation when Respondent
voluntarily negotiated, in open court with the assistance of
counsel, for the nodification in exchange for a benefit.
Petitioner would further assert that the Second D strict
Court of Appeal erred in finding that the 1995 revocation hearing
was a nullity. As previously stated, an affidavit of violation
of probation was filed in 1995 alleging a violation of the 1991
condition of probation prohibiting unsupervised contact with
mnors. On April 27, 1995, Respondent admitted to the violation
and the trial court revoked Respondent’s probation and entered an
Order of Modification of Probation containing the follow ng
nodi fied condition of probation: “No contact with any child under
18 unl ess responsible adult is present.” Respondent has never
appeal ed or sought collateral review of this 1995 order. On
February 6, 1996, an affidavit of violation of probation was
filed alleging a violation of the 1995 Order of Modification of
Probation condition prohibiting unsupervised contact with m nors.
Respondent pled guilty to the violation and the trial court
revoked his probation and sentenced himto fifteen years
Department of Corrections. Respondent did not file a direct
appeal, but filed a notion for post-conviction relief attacking

the 1991 Order of Mbdification of Probation.?*

“Respondent’s notion for post-conviction relief inaccurately
states that his revocation is based on 1991 nodification, when in
fact, Respondent’s 1996 revocati on was based on the court’s 1995

12



Even if this Court rejects the State’ s argunent that
Respondent wai ved his doubl e jeopardy protection in 1991 when he
negotiated for the nodification, the State submts that the tria
court’s 1995 Order of Modification is not reviewable or subject
to constitutional attack at this tine. Respondent’s post-
conviction notion attacked on doubl e jeopardy grounds the
condition of probation inposed in 1991 when the court found no
vi ol ati on of probation. Respondent, however, cannot be heard to
conplain of the special condition contained in the 1995 O der of
Modi fi cation of Probation because that condition was inposed
after a finding that Respondent violated his probation. The 1996
revocation proceeding resulted froman affidavit of violation of
Respondent’ s 1995 nodified order of probation. Respondent’s
i ncarceration for his 1996 revocation is not tainted by double
j eopardy concerns because the revocation stens froman order in
1995 adding the condition of probation after a finding of
violation. Accordingly, the State requests that this Court quash
the Second District Court of Appeal’s decision and find that the
trial court properly denied Respondent’s notion for post-

conviction relief.

Order of Modification of Probation.

13



CONCLUSI ON

Based on the foregoing facts, argunents, and citations of
authority, Petitioner respectfully requests that this Honorable
Court affirmthe trial court’s denial of Respondent’s notion for
post -conviction relief.

Respectful ly subm tted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

ROBERT J. KRAUSS

Seni or Assistant Attorney Ceneral
Chief of Crimnal Law
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STEPHEN D. AKE

Seni or Assistant Attorney Ceneral
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| HEREBY CERTIFY that a true and correct copy of the
foregoi ng has been furnished by U S. nmail to Robert Allen
Casterline, 1512 %2 E. 8th Avenue, Room 8, Tanpa, Florida, 33605,
on this 20th day of March, 1998.
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