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STATEMENT OF THE FACTS

The Honorabl e Richard Tonbrink, Jr. granted Appellant, Janes
Roger Huff, an evidentiary hearing on one of the sub-issues of his
Rul e 3.850 notion claimV. The hearing was hel d on August 8, 1997.
The court heard evidence relating to Huff’s claimthat he received
i neffective assi stance of counsel in connection with the nmaki ng and
refusal of alleged plea bargain(s).

The head prosecutor, Janmes Martin Brown, was the first w tness
at the hearing. (R 177). Wwen M. Brown prosecuted Huff's case,
he had the authority to engage in plea negotiations, but not to
conclude them (R 179-180). M. Brown said that although there
"may have been an offer in the 1980 prosecution prior to
trial,” (R 180), there definitely was no plea offer extended in
regard to the 1984 prosecution. (R 180-181). Further, regarding
the 1984 retrial, M. Brown testified that none of Huff's three
attorneys approached himw th any type of plea offer. (R 183).

M. Brown "[a]bsolutely"” did not ever offer Huff a plea to
second-degree nmurder wth consecutive |life sentences. (R 184).
Further, even if he had done so, his supervisor would not have
approved it. (R 184). Regarding the retrial, the State was "never
presented with a formal offer fromthe defense . . . and . . . did

not offer anything to the defense.”" (R 190).



Recalled, M. Brown testified that if the State had made an

offer to Huff, "there . . . nost likely . . . would be sonething .
sonmewhere in the file." (R 248). |If Huff had nade an offer,
a letter would have been sent to defense counsel. (R 253-254).

However, the absence of a witten note inthe State's file does not
mean that a plea offer was not nmade. (R 255).

Huff's next wtness, Arthur T. Blundell, was wth Lake
| nvestigation Agency when the conpany was hired in 1984 to
investigate Huff's case. (R 192, 193). He identified his and
Huff's signatures on a docunent |abeled State's Exhibit A and
"dated March 19th" 1984. (R 193-194, 195, 198). However, he had
no recollection of the docunent itself or of when or where it was
signed. (R 194, 195, 200). M. Blundell had no recollection of
havi ng communicated to Huff, or being present when anyone else
communi cated to Huff, a plea offer from the State regarding
consecutive life sentences for second degree nurder. (R 199). He
had no nenory of any type of plea offer fromthe State to Huff. (R
200). M. Blundell said that although there were di scussi ons about
"*Imaybe we can nmake an offer to the State,'" he did not "ever
recall any offer comng fromthe State." (R 203-204).

M. Blundell testified that he got to know Huff "quite well™

and based on the frequent, "close contact” he had with the



def endant, he believed "Huff is probably average to above average
intelligence.” (R 202). He added that Huff "could be" "articul ate
and wel | -spoken.” (R 202).

Huff' s next witness, Jeffery Mark Pfister, was "second chair"
to | ead prosecutor Brown, who nade "the strategic decisions.” (R
209, 210, 226). Although he was "not involved in the first trial,"
he "was fully involved in the case" on retrial. (R 211). He
recalled a plea offer of sonme type: "I recall him being offered,
non-deat h penalty, which neant life or lifes, first or second, you
know, nmeani ng concurrent consecutive lifes.” (R 212). However
his recoll ection was "vague." (R 234-235). He said that he could
not say with absolute certainty that his recoll ecti on was not based
on sonet hing he heard about fromthe original trial. (R 236).

Huff's next wtness was the Honorable Leslie Robert
Huf f stetler, Jr. (R 258). He identified a letter he wote dated
March 23, 1984, although he did not recall witingit. (R 260-261,

265). Likew se, he did "not recall the circunstances leading up to

the witing of this letter.” (R 261). He added that "from the
inmport of the letter,” he "would assunme . . . that there had not
been any seriously considered offers one way or the other." (R

261, 265). The judge agreed that he could not have stopped a

guilty plea to tw second degree nurder charges. (R 263).



However, he did not recall any plea discussions or negotiations
bei ng communi cated to himregarding Huff's case. (R 265-266). The
letter was received as Defendant's Exhibit 1. (R 265-267).

Hor ace Danforth Robuck, Jr. was called by Huff. (R 267). His
law firmwas retained to represent Huff at the retrial. (R 268).
He said that the handwiting on the "Plea agreenent and Wi ver of
Ri ght to Appeal” was his.! (R 276). Although M. Robuck coul d not
recall any specifics of any conversations he had with Huff, he
opi ned that "soneone would have discussed it," because "this is
sonet hing that he would have wanted . . . | would not have been
worried about hi mbeing reprocessed. | wouldn't have thought that
up." (R 281). He added that if Huff had told him"he would pl ead
guilty to tw second-degree nurders for consecutive |life
sentences," he would have "communicated that to the State
(R 283). The fact that the plea formdid not have Huff's signature
onit "tells me that either it was done ahead of tinme or . . . the
defendant, after we wote it, wouldn't sign it. One of the two.
| honestly don't renenber."” (R 284). M. Robuck could not
remenber communicating the plea offer to anyone, and did not know

if M. HIl had disclosed it to the State Attorney. (R 285). He

Judge Hill also identified M. Robuck's handwiting on
Def endant's Exhibit 3. (R 317).



said that if he did communicate the offer to the State, he would
have done so by phone. (R 287). The proposed pl ea agreenent was
admtted into "evidence as Defendant's Exhi bit Nunmber 3." (R 287).

Regar di ng anot her docunent, State's Afor identification, M.
Robuck testified that if M. Blundell said he had signed the
docunent as a witness to Huff's signature, it was done on the
instruction of defense counsel. (R 289). He did not recall ever
di scussing the plea offer referenced in the docunent with Huff. (R
289). Neither did he recall anything about Huff wanting to "only
accept two mansl aughters and tinme served." (R 290).

M. Robuck identified a neno dated April 3, 1984 "'[t]o Huff
file . . ..'"" (R 291). That nmenop was later introduced into
evi dence as Defendant's Exhibit 5. (R 442).

Judge Mark Hi Il was next called by Huff. Judge H Il had been

one of Huff's defense attorneys at the retrial. (R 312). Judge
Hll testified that the plea agreenent was a docunent whi ch he had
his secretary type and that Huff signed it. (R 315). It was

introduced into evidence as Defendant's Exhibit 4. (R 315-316).
Judge Hill testified that he was "not sure that the State

communi cated this offer [Defendant's Exhibit 4] to me." (R 317).

He testified: "Negotiations were all one sided." (R 320). The

def ense was constantly seeking an offer. (R 320). Judge Hill



opi ned that he probably had Huff sign the rejection to "cover ny
tail" since Huff "was a very intelligent fellow, said fromthe very
begi nning that he wouldn't take any deals.” (R 320). The bottom
line was that "after thirteen years . . . | cannot recall whether
they ever nmade an offer to ne." (R 322).

The judge added that:

the best as | can recall from the first time that |
interviewed M. Huff, he told ne if he . . . would be
convicted of first-degree nurder . . . he did not want

life, that he wanted the el ectric chair, that he believed

: it was a fast track appeal to the Florida Suprene

Court and he did not want ever to be in popul ation.
(R 323-324). Judge Hi Il added: "[A]s best ny recollection, that I
received no offers fromthe State Attorney's office.”" (R 324).
The judge had "no independent recollection" of plea discussions
with Huff, although he admtted that his tinme records indicated
that he had such discussions. (R 324-325). He said that the
billing references to tel ephone calls to Prosecutor Brown regarding
pl eas were nost |ikely his calling M. Brown and trying to interest

himin something. (R 325). He testified he told Huff "’ You ought

to save your life'" [and] 'conme off your . . . desire [of] the
electric chair."" (R 327). Huff nerely reindicated that "he did
not want to be in population . . . he wanted a direct appeal to the
Florida Supreme Court." (R 327). Huf f "was confident that the



Supreme Court would, as the case went on, reverse it." (R 328).
| ndeed, Judge Hill "thought we had a pretty good shot at it"
[Winning the case outright]. (R 329). Judge H Il said that he
communi cated plea offers to the State and "they rejected them |
don't renmenber what they were." (R 336). He said that he does

"not recall whether there was an offer ever nmade by the State

Attorney's office." (R 351). He clarified "there was no offer
from the State.” (R 351). Judge Hill Dbelieved that the
"acknow edgnent” "was an offer that was made by us." (R 351).

Regar di ng whet her he told Huff he "could get hi mtwo second degr ees
on a nolo plea with consecutive lifes," Judge Hill replied: "I
don't think I could have told himthat." (R 352).

Judge Hill said he got to know Huff well and opined that
"Jimmy's smart. He's very intelligent and rather hunorous.” (R
354). He had conpleted "[o] ne year of college.” (R 393). Judge
HIll "wanted to win." (R 361). He "liked hinf and still does.
(R 361).

Huff had maintained from the first interview through the
sentence in this case that "if he went to trial and lost at the
guilt phase, . . . he wanted the death penalty because he had a
fast track direct appeal to the Florida Supreme Court and he was

very stubborn about it." (R 355). Huff conceded this at the



hearing. (R 399). Another reason for that position was that Huff
"didn't want to be out in [prison] population.”™ (R 356).

Judge H Il "never got an offer fromM. Browmn."™ (R 357). He
"woul d float deals out there. Fishing expeditions . . . and say,
'Has your attitude changed?' " (R 358).

Huf f's next witness was hinmself. (R 376). At the tinme of the
hearing, Huff had been in jail or prison "for four years," had been
"through a full trial,"” and a "direct appeal." (R 394).

Huf f said that "M. Hill told nme that he had an offer fromthe
State for two second degrees, eight to fourteen, credit for tine
served, plus statutory gaintine." (R 379). He "assuned | would
be doi ng about four years.” (R 379). Huff’s response was that he
"woul d take tine served.” (R 380).

Huf f said that he "asked for advice" regarding the nerits of
the plea offer, but "they said, 'The decision is yours.'" (R 380).

He added: "He said the decision was mne, that he couldn't give ne

advice on that. It was ny life, to think it over for a couple of
days, and they would get back to ne." (R 380). "[T]hey did not
advise ne to take it or not to take it." (R 400). Huff "rejected

the plea offer.” (R 383).
Huff i1dentified both his and M. Blundell's signatures on

Def ense Exhibit 4. (R 383). He said that he wote "I will accept



no plea" on the docunent "[b]ecause Mark [HiIl] told me to." (R
384). He clained it was a strategic nove to try to get the offer
| onered to mansl aughter. (R 384-385). He did not know whet her the
two mansl aughter pleas were conveyed to the State. (R 405).

Huf f said that he wote a |letter to Defense Counsel H |l on
April 8, 1984 because he "was distressed at the way the case was
goi ng. " (R 385). He had concerns about the lack of expert
W t nesses, especially "a crine scene expert." (R 385). The trial
judge refused to permt the letter to be introduced i nto evi dence.
(R 386).

Huff clainmed that "about a week before trial,"” he told his
def ense attorneys that he had decided to accept the State's plea
offer to second degree nurder. (R 388). He did so because he
"didn't want to put the rest of the famly through another trial"
and because "of the way the case was going . . .." (R 388).
However, he added as conditions to accepting the State's offer that
he would plea "guilty in his best interest” and would "do ny tine
in Lake County Correctional so | would be closer tony famly." (R
389). He was al so concerned about staying out of "UCI1." and
"F.S.P." because if either appeared on his "jacket," he would not
"make parole." (R 390). Huff said his attorneys "made sone

notes,"” but did not present himanything in witing. (R 390-391).



Huff did not hear the offer communicated to anyone, (R 391),
al though "they told nme they left to go talk to Jimmy Brown." (R
399). Huff could not say that the plea was not communi cated to the
State. (R 398). Later, he opined that "it was apparently rejected
by sonebody." (R 402). He "was told that the Judge refused the
pl ea bargain . . .." (R 391).

Huff also testified that the "handwitten notes of M.
Robuck, " Defendant's Exhibit 3, the alleged plea offer fromHuff to
the State "cane directly fromnme." (R 402). That docunent was not
signed by Huff. (R 284).

Huff opined that the failure to comrunicate his offer to the
State "woul d be a breach of ethics.”" (R 402). He said that he did
"not want to accuse" his attorneys "of breaching ethics.”" (R 402).
"So | would assunme it was conmunicated to the State.” (R 402).
"And it was apparently rejected by sonebody."” (R 402). Thereafter,
the defense rested. (R 409).

The State's first witness was Judge Hill. (R 411, 412).
Regardi ng whether he had a conversation with Huff in which he
conveyed that he had received a plea offer fromthe State, Judge
Hll reiterated: "I just don't recall. That's the best answer |
can give you." (R 413). Neither could he recall whether he had

advised Huff to wite he wuld accept no plea on the

10



"acknow edgnent." (R 413). Indeed, he did not recall that docunent
"at all." (R 414). Judge Hill testified that he recognized his
ethical obligation to convey any offers from his client to the
State. (R 416-417).

The State's next witness was Horace Danforth Robuck, Jr. (R
424). He said that he "was not involved in the day-to-day handling
of the case,"” but if he had received any plea offers, he woul d have
gotten that information to Mark HlIl. (R 426). M. Robuck could
remenber having neetings with Huff, but he did not renenber when
and where they occurred. (R 431). He said that if Huff had
indicated to him that he wanted to accept a previously offered
pl ea, he "[wjould have inmediately tried to get a plea, would have
contacted probably Jimy Brown first, and if he had said no, then
| woul d have contacted Gordon O dham And . . . would have called
Judge Huffstetler." (R 436). He could not renmenber whether he
engaged in that type of activity. (R 437).

M. Robuck wote a nmeno to Huff's file wherein he questioned
whet her the defense had obtained "our crinme scene expert." (R
439). He acknow edged that he "recogni zed the need for scientific
experts on April 3rd." (R 441). Ruling that the State opened the
door to the evidence, the judge ruled that M. Robuck's nmenp to

Huff's file be admtted into evidence "in |ight of the issue that

11



was raised about the crine scene investigator." (R 442).

After ordering closing nenoranduns within twenty days, the
trial judge concluded the evidentiary hearing. (R 457-458).
Havi ng received and considered the nenoranduns, the trial judge
entered his order denying CaimV of the Rule 3.850 notion. (R
2349). In so doing, the trial court specifically found:

a. There is no proof . . . that there ever was a plea
offer extended from the State to the defense . . .;
neither [of] the principals . . . (M. Brown for the
State, and M. HIl for the Defense) have any
recoll ection of there being such a plea agreenent.

b. . . . [Had any plea offer been extended, M. Huff
woul d have rejected it.

C. There bei ng no substantial conpetent evidence of a
pl ea agreenent fromthe State, and . . . [if an offer] it
was not acceptable to the Defendant, and he refused it,
thereis . . . no evidence . . . there is any prejudice
to the Defendant

d. There i s no evidence that the def ense counsel failed
to submt any plea offer fromthe Defendant to the State,
and there i s no evi dence what soever that the State woul d

have been interested in such an agreenent. . . . [T]he
State was not interested in any plea negotiation in this
cause, and even if it was, . . . Judge Huffstetler

woul d not have accepted such plea agreenents anyway.

Accordi ngly, there could be no prejudice to the Def endant
on this issue.

(R 2348-2349). The trial court denied "[bJoth the unplead (sic)
claim(failure to convey defense plea offer to the State) and the

i ssues contained in Paragraph 8, 9, and 10 of CaimV (plea offers

12



and di scussions). (R 2349).

On Cctober 27, 1997, the trial judge issued an order denying
the remainder of Huff's clainms raised in his pending Rule 3.850
noti on. (R 2374-2420). The court found that all 42 of the
remai ning issues and 23 sub-issues were procedurally barred,
legally insufficient, and/or refuted by the record. (R 2378-2420).
Huff's rehearing notion was filed on Novenber 12, 1997 (R 2421) and
deni ed on Novenber 14, 1997. (R 2587-2588). On Novenber 24, 1997,

Huff filed his Notice of Appeal. (R 2589).

13



SUMMARY OF THE ARGUMENTS

Argument I:

The trial court correctly denied Appellant's Rule 3.850 notion
all eging ineffective assi stance of trial counsel in connection with
alleged plea offer(s). The evidence adduced at the hearing
established that there was no plea offer fromthe State. WMoreover,
if there was a plea offer fromthe State, Appellant's attorneys
fully discussed it with him and Huff rejected it. Further, any
plea offers fromthe defense were rejected by the State. Appell ant
failed to carry his burden to denonstrate i neffective assi stance of
counsel

Arqument II:

Appel | ant presents a hodge- podge of issues and conpl ai ns t hat
the trial court granted an evidentiary hearing as to only one of
them However, rather than specify the particul ar i ssues which he
bel i eves deserved a hearing, Appellant tersely states the general
point raised in each claimin the |engthy notion. For the vast
majority of the 65 clains raised in Argunent Il of his initial
brief, he offers absolutely no caselaw, facts, or argunment. Such
"bar ebones” pleading is sufficient reasonto deny relief on appeal.
Moreover, nost of the 65 clains are procedurally barred, and the

remai nder are legally insufficient. None have nerit. This Court
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should affirmthe trial court's order denying these clains.

Arqument III:

The trial court did not err inrefusingto permt Appellant to
amend his Rule 3.850 notion after the Huff hearing. At the
heari ng, Appellant took the position that his clainms were legally
sufficient and needed no anmendnent. He thus waived the instant

claim
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ARGUMENT I

THE TRIAL COURT DID NOT ERR IN RULING THAT
DEFENSE COUNSEL DID NOT RENDER INEFFECTIVE
ASSISTANCE IN CONNECTION WITH EITHER THE
ALLEGED PLEA OFFER FROM THE STATE OR THE
ALLEGED PLEA OFFER FROM THE DEFENDANT.

In his Florida Rules of Crimnal Procedure 3.850 notion for
post-conviction relief, Huff alleged that his trial attorneys did
not "communicate a plea offer to M. Huff and discuss the
advisability of accepting the offer." (R 1443). He said he was

unable to decide whether to accept the State's alleged offer

"because def ense counsel failed to di scuss whether it was advi sabl e

to accept the offer.” (R 1443). He alleged that "[h]ad counse
provided . . . the. . . consultation, thereis a strong |ikelihood
that he would have accepted the offer.” (R 1443). He concl uded

that "failing to advise his client fully on whether the plea to the
charge was desirable constitutes ineffective assistance.” (R
1444) .

As Huff concedes, he has the burden to prove that his counsel
rendered himineffective assistance. (1B 26). See Smith v. State,
445 So. 2d 323, 325 (Fla. 1983). To show ineffective assistance of
trial counsel, the defendant nust denonstrate that his attorney’s
performance fell outside the wide range of reasonabl e professional

assi stance. Kennedy v. State, 546 So. 2d 912 (Fla. 1989). There
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is a strong presunption that counsel rendered effective assi stance,
and the defendant carries the burden to prove otherwi se. 71d. The
di storting effects of hindsight nust be elimnated and the acti on,
or inaction, nust be evaluated from counsel’s perspective at the
tine. Id. See Strickland v. Washington, 466 U.S. 668, 690, 104
S.C. 2052, 2066, 80 L.Ed. 2d 674 (1984). Even if the defendant
shows deficient performance, he nust al so prove that the deficiency
so adversely prejudiced himthat there is a reasonabl e probability
that except for the deficient performance, the result would have
been different. I1d.; Gorham v. State, 521 So. 2d 1067, 1069 (Fl a.
1988) (citing Strickland, 466 U.S. at 687). Huff has made neither
show ng.

Findings of fact nade after an evidentiary hearing are
presunmed correct. See Jones v. State, 446 So. 2d 1059 (Fl a.
1984). The evidence adduced bel ow wel | supports the trial judge's
concl usi on based on his factual findings (R 2348) that the State
did not extend a plea offer to Huff, and therefore, there was
not hing to comuni cate. Chief prosecutor, Janmes Brown, testified
that he "[a] bsolutely" did not offer Huff a plea to second-degree
murder. (R 184). Defense investigator, Arthur Blundell, said that
al though there were discussions about making plea offers to the

State, he did not "ever recall any offer comng fromthe State."
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(R 203-204). Chief defense counsel, Mark Hill, testified that the
plea "[n]egotiations were all one sided." (R 320). He was
constantly seeking an offer fromthe State, (R 320), but to the
"best of ny recollection, . . . | received no offers fromthe State
Attorney's office." (R 324). Later, Judge H Il said "there was no

offer fromthe State.” (R 351). He believed that Defense Exhibit

4 "was an offer that was made by us." (R 351). Despite his many
"[f]ishing expeditions,” Judge H Il "never got an offer from M.
Brown." (R 357, 358). Thus, the evidence presented bel ow well

supports the trial judge's conclusion that the State did not offer
a plea bargain to Huff.?

Moreover, Huff's claimthat his attorneys failed "to tell him
about a plea offer” (IB 26) is irreconcilable with his own
testinony at the evidentiary hearing. He testified: "M. H Il told
me that he had an offer fromthe State for two second degrees,
eight to fourteen, credit for tinme served, plus statutory gain

time." (R 379). Thus, Huff has utterly failed to prove that his

2 her than Huff's self-serving hearsay testinony that his
attorney told himthat the State had made such an offer, the only
other testinmony which renotely supports Huff's claimis that of
"second chair" prosecutor, Jeffery Pfister. M. Pfister testified
that he vaguely recalled a plea offer of sone type, sonething | ess
t han deat h. (R 212, 234-235). However, he could not say wth
absolute certainty that his vague recollection was not based on
sonmet hi ng he heard about fromthe original trial. (R 236).
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attorney failed to tell himabout a plea offer.

Further, even if the State made a plea offer, the evidence
establishes that the offer and terns were fully communicated to
Huf f . After thinking it over for sone tinme, Huff refused the
of fer. (R 383, 384). In so doing, he and his attorney nmade a
strategic decision to refuse the offer in the hope that the State
woul d offer a plea to mansl aughter. (R 384-385).

Reasonabl e strategic decisions of trial counsel will not be
second- guessed. Haliburton v. Singletary, 691 So. 2d 466 (Fla
1997) . "'Strategic decisions do not constitute ineffective
assistance if alternative courses of action have been consi dered
and rejected.'" Rutherford v. State, 727 So. 2d 216 (Fla. 1998),
guoting, State v. Bolender, 503 So. 2d 1247, 1250 (Fla. 1987),
cert. denied, 484 U.S. 873 (1987). "To hold that counsel was not
ineffective[,] we need not find that he made the best possible
choice, but that he nmade a reasonable one." Byrd v. Armontrout,
880 F.2d 1, 6 (8th Cr. 1989). Trial counsel "cannot be faulted
sinply because he did not succeed." Alford v. Wainwright, 725
F.2d 1282, 1289 (11th G r.), modified, 731 F.2d 1486, cert. denied,
469 U. S. 956 (1984). A defendant is "not entitled to perfect or
error-free counsel, only to reasonably effective counsel."

Waterhouse v. State, 522 So. 2d 341, 343 (Fla. 1988), cert. denied,
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488 U.S. 846 (1988).

Huf f and his counsel decided upon a trial strategy which it
was hoped would bring in a favorable plea offer fromthe State.
That the strategy did not succeed does nothing to render counsel's
performance i n suggesting, and pursuing, it deficient. Thus, Huff
has not net the first prong of the Strickland standard.

Nei t her can he establish prejudice. H's personal refusal of
the offer conports with his |ong-standing, "stubborn" insistence
that if found guilty, he wanted the death penalty for specific
strategic reasons. (R 355). As a result, there is no reason to
believe that, even if counsel had not suggested a bargaining
strategy, Huff would have accepted the alleged offer. Certainly,
he did not so testify at the hearing. Thus, he has not net the
second prong of the Strickland standard.

Huff al so conpl ai ned that he did not make an i nf ormed deci si on
to reject the State's alleged offer because his attorneys failed
"to discuss whether it was advisable to accept the offer.” (1B
26). Later, he charges that his "trial counsel failed himprior to
trial intw ways regarding the plea offer.” (1B 29). He "failed
to advi se hi mof the weaknesses in his case and the advisability to
seriously consider the plea offers for life sentences.” (1B 29).

There are several problens with this claim one being that the
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alleged plea offer fromthe State was not for a life sentence.
According to Huff's own testinony at the hearing, the State's
al l eged of fer was for a range of years (eight to fourteen) which he
bel i eved woul d anpbunt to his "doing about four years."” (R 379).
After being told about the alleged State offer, Huff
di scussed "where the case was" with his trial attorneys, M. Hill
and M. Robuck. (R 381). They discussed "what we felt the case
was, " including di scussion about "the crinme scene investigator
a forensics expert"” and the devel opnent of inpeachnent evi dence

to be used against a key State wtness. (R 381).

Huff testified that he "knew the case as well as anybody .

(R 381). He said that his attorneys did not tell him
"particularly" what the weaknesses were because "they thought |
knew what the weaknesses were." (R 381-382). Huff did not testify
that he did not know what they were, and there is no reason to
bel i eve that he did not know them?3

Li kew se, the evidence soundly refutes the claimthat Huff's
trial attorneys failed to advise him to seriously consider the

all eged State offer. At the evidentiary hearing, Huff testified

]It is inportant to renmenber that this was a retrial. Huff,
anintelligent man, (R 202, 354), would well know t he weaknesses of
his case fromthe first trial.
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that defense attorney H Il told himof the alleged plea offer from
the State. (R 380). Huff clainms he "asked for advice and they
said, 'The decision is yours.'"™ (R 380). M. HIll said "that he
couldn't give ne advice on that. It was ny life, to think it over
for a couple of days, and they would get back to ne." (R 380). "A
couple days later . . . he and M. Robuck both canme over." (R
380). The three went into a conference room and "di scussed the
pl ea offer" and "di scussed the case.” (R 381). Included in those
di scussi ons was "where the case was" and "what we felt the case
was. " (R 381). Those discussions included potential expert
testinony and inpeachnent possibilities. (R 381). Thus, it is
clear that this man of above average intelligence well knew that
his attorneys wanted him to seriously consider the alleged plea
offer fromthe State.

Further, Judge H Il testified that he renenbered telling Huff
"you ought to save your life [and] conme off your aninmate (sic),
stubborn . . . desire [of] the electric chair.” (R 327). Judge
Hi Il repeatedly communi cated offers to the State who rejected t hem
(R 336). Again, the record establishes that Huff well knew that

his attorneys wanted hi mto seriously consider working out a deal
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with the State.*

Thus, Huff has not established that his trial counsel failed
to advise hi mof weaknesses in his case, and therefore, has failed
to establish deficient performance in this regard. Neither has he
established prejudice - he did not testify that he did not, in
fact, know what the weaknesses of his case were. Likew se, he has
not shown that his attorneys failed to advise him to seriously
consider the alleged plea offer fromthe State, and therefore, he
has not established deficient performance on this claim either.
Further, it is clear from the evidentiary hearing that his
attorneys nade it clear to Huff that they wanted himto seriously
consi der working out a plea agreenent with the State. Finally, he
has not shown prejudice in any failure to advise himto seriously
consider the all eged plea offer because he did not testify that he
did not seriously consider that offer before rejecting it. Thus,
Huff has failed to nmeet his burden to establish either, much | ess
both, prongs of the Strickland ineffective assistance test

regarding his attorneys' advice to accept or reject the alleged

“Huff testified that he had many conferences with M. Hill and
spoke with himon "a fairly frequent basis" as shown by the thirty-
five to forty conferences indicated on the law firms billing
records which Huff entered into evidence. (R 395). He spoke to
both Attorneys Hill and Robuck at | ength before maki ng his deci sion
to reject the alleged plea offer. (R 380-383).
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State offer.

At the evidentiary hearing, Huff raised another issue. He
clainmed that he made a plea offer which his attorneys failed to
convey to the State. (R 388-391). The trial judge heard evi dence
on that issue even though it was not raised in the Rule 3.850
not i on.

Huff clainmed that a few weeks after he rejected the alleged
State offer, he changed his mnd and wanted to accept the offer.
Thi s decision was nmade when he realized that he would not have a
crime scene expert at trial.®> (IB 27). However, in his brief he
all eges that the offer he wanted to accept was to "plead guilty to
the murders in exchange for life sentences and other
considerations.” (1B 27). By his own testinony at the hearing and
hi s adm ssion on the record, that was not the terns of the offer he
all egedly received fromthe State.® (R 414).

Moreover, since Huff had already rejected the alleged State

offer, it was no |longer viable for acceptance. Further, Huff

The trial judge did not rule that the crine scene expert
obtained by the defense could not testify until the retrial was
already in progress. See R 2425-2427. Huff testified that he
"told Dan and Mark bot h toget her about a week before trial" that he
wanted to take the alleged plea offer fromthe State. (R 388).

SHuf f hinmself testified that the terns of the alleged State
of fer were "two second degrees, eight to fourteen, credit for tine
served, plus statutory gain tine." (R 379).
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changed the terns of the State offer, and therefore, had it stil
been open, the deal Huff clains he sought was clearly a counter-
of fer. Thus, the claim is that Huff's attorneys failed to
communi cate his offer to enter a plea to the State.

Assum ng arguendo that Huff directed his attorneys to nake
such an offer,” he failed to establish ineffective assistance of
counsel inregard thereto. First, the evidence fails to establish
that Huff's attorneys did not comunicate his plea offer to the
St at e. M. Robuck testified that if Huff had agreed to plead
guilty to two second-degree nmurders, he would have "communi cated
that tothe State . . .." (R 283, 286). Judge H Il testified that
he often called Prosecutor Brown "trying to interest him in
sonething." (R 325). He communicated plea offers to the State and
"they rejected them" (R 336). He "would float deals out there.
Fi shing expeditions . . . and say, 'Has your attitude changed?' "
(R 358). Judge Hill acknow edged his understanding at the tine

that he had an ethical obligation to conmmunicate any offers his

The record indicates that there nay have been no such offer
communi cated fromHuff to his attorneys. At the hearing, Huff said
that he had produced the docunent M. Robuck handwote. (R 402).
M. Robuck testified that the fact that Huff had not signed that
docunent indicated "either it was done ahead of tinme or . . . the
defendant, after we wote it, wouldn't signit."” (R 284). G ven
that Huff produced the handwitten docunent, it appears that Huff,
in keeping wth his prior statenents, refused to sign the offer his
attorneys proposed to nake to the State.
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client wanted to make to the State. (R 417). Not even Huff was
wlling to accuse Judge Hi Il of being unethical. (R 402). Thus,
Huff has failed to establish that his attorney did not communi cate
the all eged plea proposal to the State, and therefore, he cannot
show deficient performance. Neither can he show prejudi ce because
he has not shown that had the offer been communicated, it would
have been accepted by the State. In fact, the evidence at the
hearing was firmy to the contrary. Prosecutor Brown testified
that he woul d not have agreed to a no contest plea, nor would he
have agreed to any type of a plea to second-degree nurder. (R
188). Thus, any failure to conmuni cate the subject plea proposal
tothe State did not prejudice Huff, and therefore, Huff has failed
to nmeet the second prong of the ineffectiveness standard.

Having utterly failed to neet the requirenents of the

Strickland test, Huff is entitled to no relief on this claim
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ARGUMENT II

THE TRIAL CORRECTLY RULED THAT HUFF WAS NOT
ENTITLED TO AN EVIDENTIARY HEARING ON ANY BUT
ONE OF THE ISSUES HE RAISED IN HIS 3.850
MOTION.

Huff filed a 238 page notion and supplenented it with a 20
page "correction." (R 1659, 1660). The trial judge correctly
ruled that only one of the 42 clains and subclains he raised
merited an evidentiary hearing.

Where the 3.850 notion and record conclusively denonstrate
that the defendant is entitled to no relief, an order denying the
claimts may be entered w thout holding an evidentiary hearing.
Roberts v. State, 568 So. 2d 1255 (Fla. 1990); Kennedy v. State,
547 So. 2d 912 (Fla. 1989). A trial court nust either state its
rationale inits decision, or attach those specific parts of record
that refute each claimpresented in the notion. Anderson v. State,
627 So. 2d 1170, 1171 (Fla 1993). A claimconsisting of conclusory
al | egations does not nerit a hearing. Roberts, 568 So. 2d at 1259;
Kennedy, 547 So. 2d at 913. Sunmary denial is appropriate where
clains are insufficiently pled. See Kight v. Dugger, 574 So. 2d
1066, 1073 (Fla. 1990).

Regardi ng cl ains of ineffective assistance of counsel, "[t]he

def endant nust allege specific facts that, when considering the
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totality of the circunstances, are not concl usively rebutted by the
record and that denonstrate a deficiency on the part of counse
which is detrinental to the defendant." Kennedy, 547 So. 2d at
913. This standard is sonetinmes called the Strickland® test. Id.
To show i neffective assi stance of trial counsel, the defendant
nmust denonstrate that his attorney’ s performance fell outside the
wi de range of reasonabl e professional assistance. Kennedy, 546 So.
2d at 913. There is a strong presunption that counsel rendered
ef fective assi stance, and the defendant carries the burden to prove
ot her wi se. Id. The distorting effects of hindsight nust be
elimnated and the action, or inaction, nust be evaluated from
counsel’s perspective at the tine. Id. See Strickland v.
Washington, 466 U.S. 668 (1984). Even if the defendant shows
deficient performance, he nmust also prove that the deficiency so
adversely prejudiced himthat there is a reasonable probability
t hat except for the deficient performance, the result would have
been different. Id.; Gorham v. State, 521 So. 2d 1067, 1069 (Fl a.
1988) (citing Strickland, 466 U.S. at 687). "Moreover, a court
considering a claim of ineffectiveness of counsel need not
determ ne whet her counsel's performance was deficient when it is

clear that the all eged deficiency was not prejudicial." Johnson v.

8Strickland v. Washington, 466 U.S. 668 (1984).
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State, 593 So. 2d 206, 209 (Fla. 1992), cert. denied, 113 S.Ct. 119
(1992).

Where counsel is alleged to be ineffective for failing to cal
a wtness, the claimis facially insufficient unless it includes
the identity of that wtness and his/her specific potential
testimony. Sorgman v. State, 549 So. 2d 686, 687 (Fla. 1st DCA
1989). Nei ther can clains be raised by nerely referencing the
argunents contained in the 3.850 notion. Duest v. Dugger, 555 So.
2d 849, 852 (Fla. 1990).

| ssues that could have been, but were not, raised on direct
appeal are procedurally barred in a Rule 3.850 proceeding.
Rutherford v. State, 727 So. 2d 216 (Fla. 1998); Johnson v. State,
593 So. 2d 206, 208 (Fla. 1992), cert. denied, 113 S. C. 119
(1992); Smith v. State, 445 So. 2d 323, 325 (Fla. 1983), cert.
denied, 467 U.S. 1220 (1984). Likew se, nmatters that could have
been, but were not, objected to at trial are procedurally barred.
Van Poyck v. State, 694 So. 2d 686, 698-699 (Fla. 1997), cert.
denied, 118 S.Ct. 559 (1997). |Issues that were raised on direct
appeal are also barred. Francis v. State, 529 So. 2d 670, 672 n.2
(Fla. 1988). See Clark v. State, 460 So. 2d 886, 888 (Fla. 1984).

Rul e 3.850 may not be used as a second appeal. Rutherford,

727 So. 2d at 218-219 n.2; Medina v. State, 573 So. 2d 293, 295
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(Fla. 1990). This procedural bar cannot be avoi ded by phrasing the
issue in terns of ineffective assistance of counsel. Kight v.
Dugger, 574 So. 2d 1066 (Fla. 1990); cClark, 460 So. 2d at 288-289.
Criticism of, and argunent with, precedential opinions of this
Court should be sunmarily rejected. Eutzy v. State, 536 So. 2d
1014 (Fla. 1988). Neither may different argunents be used to
relitigate an i ssue raised on direct appeal. Medina, 573 So. 2d at
295.

Thr oughout his appellate brief, Huff conplains that the trial
judge did not attach the relevant points fromhis initial brief on
direct appeal to the order under review. The State contends that
such attachnment is wholly unnecessary. The defendant is charged
wi th know ng what he has previously raised and filed in his case in
this Court. The lower court's citation to the particular point on
direct appeal well supports a finding of the procedural bar.

Li kew se, throughout his appellate brief, Huff conpl ains that
the trial judge did not attach the relevant docunents from the
record. The State contends that such attachnment is wholly
unnecessary where the docunent referred to is included in the
record before this Court. Bland v. State, 563 So. 2d 794, 795
(Fla. 1st DCA 1990), rev. dismissed, 574 So. 2d 139 (1990). The

| ower court's citation to the particular pages of the record in
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this case is sufficient support for the summary denial. Where the
trial record . . . conclusively rebuts the 3.850 claim summary
denial will be upheld. See Rose v. State, 617 So. 2d 291, 296-297
(Fla. 1993), cert. denied, 510 U. S. 903 (1993).

Simlarly, throughout his appellate brief, Huff charges that
the trial judge failed to explain how the point raised on direct
appeal related to that raised in the 3.850 notion. First, it is
inportant to renmenber that it is Huff's burden to show that he is
entitled to Rule 3.850 relief. See Smith v. State, 445 So. 2d 323,
325 (Fla. 1983). The notion does not allege how the point raised
on appeal is different fromthat raised in the 3.850 proceeding.
Nei t her does the appellate brief do so. The burden is Huff's, and
he has utterly failed to neet it. Further, a novant may not use a
different argunment to raise the sane issue. Zeigler v. State, 654
So. 2d 1162, 1164 (Fla. 1995); Turner v. Dugger, 614 So. 2d 1075,
1078 (Fla. 1992); Quince v. State, 477 So. 2d 535, 536 (Fla. 1985),
cert. denied, 475 U.S. 1132 (1986). Thus, differences in the
presentation of an issue raised in different proceedings are
irrelevant to 3.850 review

Finally, in Mills v. State, 684 So. 2d 801, 804 (Fla. 1996),
the defendant cried reversible error for entry of a sumary deni al

"W thout attaching those portions of the record conclusively
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showi ng that he was entitled to no relief.” This Court found "no
reversible error” for failure to attach docunents where the trial
court summarily denied clainms "'for the reasons contained [in] the
State's Response.'"® 1d. In the instant case, at the Huff heari ng,
the trial court denied "each and everyone" of Huff's 3.850 cl ai ns,
adopting "the State's anal ysis" and "reasons stated in the State's

answer." (R 2220).

Motion Claim I:

In his first claim Huff says that "public records from
vari ous agencies have not been received . . . or . . . are
inconplete.” (R 1425). In his brief, he conplains that "[t]he
court erroneously rul ed the governnent agenci es had conplied."” The
"bar ebones" appellate brief fails to state any facts or other
support for the position. Thus, the issue as presented to this
Court is legally insufficient on its face and need not be further
consi der ed. It is well-settled that clainms cannot be raised on

appeal by nerely referencing the argunents contained in the 3.850

This Court distinguished its prior opinion in Roberts v.
State, 678 So. 2d 1232, 1236 (Fla. 1996) "because in that case, the
trial court not only failed to attach any portions of the record,
but al so did not give any explanation for the basis of the court’s
ruling.”
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nmotion. Duest, 555 So. 2d at 852. Such pleading is frivol ous and
shoul d not be tolerated. (IB 39). The order correctly denies the
motion as "legally insufficient” due to "indistinct" allegations.
(R 2378).

To the extent that Huff conpl ai ned about a "rear viewmrror,"
the claim is procedurally barred because it was raised in the
di rect appeal (Point 1). (R 1428). This Court ruled this issue to
be "w thout nerit."” Huff v. State, 495 So. 2d 145, 153 (Fla
1986) .

In his notion, Huff identifies two alleged outstanding
requests: (1) The Sunter County Sheriff’s O fice has not turned
over evidence which "is mssing:" and, (2) the State Attorney’s
Ofice "has still not turned over audio tapes and reports!® (1427-
1428). Neither the allegedly "m ssing" evidence, nor the "tapes

and reports" are identified in the notion. Further, he did not

°%He al so conpl ai ns that he only received the evidence fromthe
Sunter County Clerk’s Ofice "four (4) days ago" and needs nore
time to review them (R 1428). The State points out that the
Amended Rul e 3.850 containing this allegation was fil ed on Novenber
8, 1996; (R 1422); however, Huff filed his corrected 3.850 on
Novenber 12, 1996. (R 1660). Al t hough the correction added
extensively to Huff’s Amended 3. 850 notion, he did not address the
evi dence provided by the Sunter County Clerk’s Ofice, or conplain
that he needed still nore tine to further review it. The State
submts that any claim of inadequate tine to review that
informati on was waived by the failure to reassert it in the later
filing.
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move for an order conpelling that those records be provided.
Neither did he claimthat any of them were relevant to his 3. 850
issues or that they would support any new or additional 3.850
cl ai ns. | ndeed, he has not alleged, nmuch |ess established, any
need for, relevance of, or entitlenment to, any of the vaguely
referenced public records. Mor eover, regarding the "m ssing”
evi dence, a court need not order public records disclosed where the
agency "does not have the requested docunent." Mills v. State, 684
So. 2d 801, 806 (Fla. 1996). As the judge explained in his order,
"[t]his public records issue has been exhaustively devel oped in
heari ng after hearing and the matter has been resolved." (R 2379).
It is axiomatic that where the all egations contained in a Rule
3.850 notion are legally insufficient, they may be deni ed on that
basis w thout attachnent of any docunents or records refuting the
insufficient clains. See Anderson, 627 So. 2d 1170, 1171 (Fla
1993). Thus, there was no error in regard to this notion claim

Motion Claim II:

Huf f says that the trial court erroneously ruled that his
wai ver of his Miranda rights issue was procedurally barred. (IB
39). The "barebones"” appellate brief again fails to state any
facts or other support for the position. Thus, the issue as

presented to this Court is legally insufficient on its face and
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need not be further considered. It is well-settled that clains
cannot be raised on appeal by nerely referencing the argunents
contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
pl eading is frivolous and should not be tol erat ed.

Mor eover, Huff acknow edges that the court based its ruling on
the ground that "he raised this issue in point IV of his brief."
(IB 39). Issues raised on direct appeal are procedurally barred
when raised in a Rule 3.850 notion. Rutherford, 727 So. 2d at 219
n.2 (Fla. 1998); Johnson v. State, 593 So. 2d at 208; Smith v.
State, 445 So. 2d at 325. This Court has twice found no nerit to
Huf f’' s Miranda issues. Huff v. State, 495 So. 2d at 149.

Motion Claim III:

Huf f says that the trial court erroneously ruled that his
insufficient advice of right to counsel issue was procedurally
barred. (IB 39). The "barebones" appellate brief again fails to
state any facts or other support for the position. Thus, the issue
as presented to this Court is legally insufficient onits face and
need not be further considered. It is well-settled that clains
cannot be raised on appeal by nerely referencing the argunents
contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
pl eading is frivolous and should not be tol erat ed.

Huf f acknow edges that the court based its ruling on the
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ground that the issue was raised in Point IV of the Initial Brief
on direct appeal. (1B 39). This Court found Huff’s instant claim
"W thout nerit." Huff v. State, 495 So. 2d at 153. |ssues raised
on direct appeal are procedurally barred when raised in a Rule
3.850 notion. Rutherford v. State, 727 So. 2d at 219 n.2 (Fla.
1998); Johnson v. State, 593 So. 2d at 208; Smith v. State, 445 So.
2d at 325.

Motion Claim IV:

Huf f says that the trial court erroneously ruled that his
i ncul patory statenents issue was procedurally barred. (1B 40).
The "barebones” appellate brief again fails to state any facts or
ot her support for the position. Thus, the issue as presented to
this Court is legally insufficient on its face and need not be
further considered. It is well-settled that clains cannot be
rai sed on appeal by nerely referencing the argunents contained in
the 3.850 notion. Duest, 555 So. 2d at 852. Such pleading is
frivol ous and should not be tol erated.

Huf f acknow edges that the court based its ruling on the
ground that the issue was raised in Point IV of the Initial Brief
on direct appeal. (1B 40). | ssues raised on direct appeal are
procedurally barred when raised in a Rul e 3. 850 noti on. Rutherford

v. State, 727 So. 2d at 219 n.2 (Fla. 1998); Johnson v. State, 593
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So. 2d at 208; sSmith v. State, 445 So. 2d at 325.

Motion Claim V: (Includes 14 sub-issues):

Sub 1. This i ssue was the basis of the evidentiary hearing
which i s the subject of Argunent |, supra at 15. The trial court's
di sposition of this claimwas correct. See Argunent |, supra, at
15- 24.

Sub 2. Inthis claim Huff says that trial counsel "failed
to adequately prepare their crine scene expert,” A L. Wite. (IB
40) . In denying this claim the trial judge pointed out: "M.
VWiite was provided with all police reports, the transcribed trial
testimony of three on-scene investigators, as well as a nunber of
phot ogr aphs, | ab sheets and a crinme scene diagram" (R 2380-2381).
The judge al so noted that he coul d conceive of no value "in sendi ng
M. Wite to a vacant lot" sone three plus years after the crine.!

(R 2381). The judge rul ed that based on these record facts, it was

UAt trial, Defense Counsel remnded the court that the
proposed witness, M. Wite, had testified in court "at least a
hal f a dozen tines as an expert in his field. . . where he has not
visited the crine scene." (RTR 2475). ("RTR" means retrial
record). He argued that it was not necessary for M. Wite to
visit the crinme scene in order to be able to render a valid
opi nion. (RTR 2461-2462). |Indeed, Prosecutor Brown poi nted out that
the crine scene in the instant case was not just "a geographical
area." (RTR 2473). Thus, this matter was fully consi dered bel ow,
and Huff's disagreenent wth the conclusions reached by the court
bel ow does not entitle himto a hearing on this issue on his Rule
3. 850 noti on.
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clear that trial counsel's performance was not deficient in terns
of the preparation of M. Wite.

Al t hough Huff conplains that his attorneys did not properly
prepare M. Wiite, they do not state what trial counsel could have
done to better prepare the proposed witness. It is the defendant
who has the burden to establish the l|legal sufficiency of his
cl ai ns. Smith v. State, 445 So. 2d at 325. A nere conclusory
al l egation that preparation was inadequate is wholly insufficient
on which to base an evidentiary hearing on a Rule 3.850 notion.
Id.; See Roberts v. State, 568 So. 2d at 1259; Kennedy v. State,
547 So. 2d at 913.

On appeal, Huff takes issue with the trial court's conclusion
that he did not show deficient perfornmance, however, he does not
address the court's finding on the prejudi ce conponent of the two-
part Stricklandtest. (1B 43). The notion was |egally insufficient
inthat Huff fails to even all ege that any deficient performance so
prejudi ced hi mas to underm ne confidence inthereliability of the
outcone. (R 1447-1450). Were no prejudice is alleged, deficient
per formance need not be determ ned. Johnson v. State, 593 So. 2d
at 209.

| ndeed, this Court has previously determned that it does not

do so. In Huff v. State, 495 So. 2d at 148, this Court said:
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[A]t best, Wiite's testinony woul d have been a

general critique of proper police practice in

processing crine scenes, a collateral and

irrel evant issue. H's testinony would have

present ed no probative evidence of appellant's

guilt or innocence.
Thus, Huff clearly cannot neet the second Strickland prong. This
i ssue was properly disposed of without an evidentiary hearing.

Sub 3. Huff conplained that defense counsel did not
adequately chal l enge the State's evi dence regardi ng the i nvol venent
of an autonobile in the instant crine. (IB 43). The "barebones"
appel l ate brief again fails to state any facts or other support for
the position. Thus, the issue as presented to this Court is
legally insufficient on its face and need not be further
consi der ed. It is well-settled that clainms cannot be raised on
appeal by nerely referencing the argunents contained in the 3.850
nmotion. Duest, 555 So. 2d at 852. Such pleading is frivolous and
shoul d not be tol erat ed.

As pled in his notion, Huff contends that his trial counsel
repeatedly objected to the subject evidence. (RTR 1479-1480, 1488-
1489). Thus, as the trial judge concluded, this issue could, and
shoul d, have been raised on direct appeal, (R 2381-2382), and the
failure to so raise it procedurally bars it in this proceeding

Rutherford v. State, 727 So. 2d at 219 n.2 (1998); Johnson v.

State, 593 So. 2d at 208; sSmith v. State, 445 So. 2d at 325.
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Sub 4. As stated in the initial brief, paragraph 4 under
CaimVis identical to, a verbatimrestatenent of, that contained
in paragraph 3. Thus, the State reasserts and incorporates its
response in paragraph 3 above.

Sub 5. Huff conplained that M croanalyst, Dale Nute's,
techni que for conparing tire tracks was flawed.'? (IB 44). The
"bar ebones" appellate brief again fails to state any facts or ot her
support for the position. Thus, the issue as presented to this
Court is legally insufficient on its face and need not be further
consi der ed. It is well-settled that clainms cannot be raised on
appeal by nerely referencing the argunents contained in the 3.850
nmotion. Duest, 555 So. 2d at 852. Such pleading is frivolous and
shoul d not be tol erated.

M. Nute, a well-established expert, testified to two things:
(1) a vehicle could stop and restart w thout | eaving any sign, and
(2) the victins' Buick could have left the tire prints found at the
crime scene. (R 2382-2383). The first was objected to, and
therefore, is procedurally barred because it could and shoul d have

been raised on direct appeal. Rutherford v. State, 727 So. 2d at

2The initial brief does not raise the ineffective assistance
of counsel conponent referenced in the notion and in the | ower
court's order. (Compare |B 44 with R 2382 and R 1452). Thus, this
i ssue has been abandoned on appeal.
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219 n.2 (1998); Johnson v. State, 593 So. 2d at 208; Smith v.
State, 445 So. 2d at 325. Regarding the second, on appeal Huff
offers no basis on which this part of the expert's opinion was
obj ecti onabl e or could be chall enged. Thus, he has not adequately
stated a claimon which relief could be granted in this appellate
proceeding. Further, in his 3.850 notion, Huff alleges that "[i]t
i's not possible to resolutely conclude that a gi ven aut onobi | e nade
certain tracks based on the neasurenents . . .." (R 1451). This
statenent, if true, is irrelevant because the expert did not so
testify. Rather, he said only that the Buick could have made the
prints - not that it did so. Thus, neither the initial brief, nor
the 3.850 notion, adequately all ege deficient perfornmance by trial
counsel

Moreover, neither has he alleged that w thout the subject
testi nony, he woul d not have been convicted or sentenced to death.
Thus, his claimis legally insufficient in that it conplies with

nei ther prong of the Strickland standard.

Sub 6. Huff's next <claim is that "jocular bantering”
bet ween counsel and the trial judge "prejudiced his case.” (IB
44) . The "barebones” appellate brief again fails to state any
facts or other support for the position. Thus, the issue as

presented to this Court is legally insufficient on its face and
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need not be further considered. It is well-settled that clains
cannot be raised on appeal by nerely referencing the argunents
contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
pl eading is frivolous and should not be tol erat ed.

This issue was raised on direct appeal (Point X)), and
therefore, it is procedurally barred. Rutherford v. State, 727 SO.
2d at 219 n.2 (Fla. 1998); Johnson v. State, 593 So. 2d at 208;
Smith v. State, 445 So. 2d at 325. Moreover, had it not been
rai sed on direct appeal, it could and shoul d have been so rai sed,
and therefore, is procedurally barred. See Id.

Finally, in neither his brief nor his notion, does Huff
identify even a single episode of "jocular bantering."” Neither
does he identify anything which communicated to the jury that
Huff's "trial for capital nmurder was a festive event, or at |east
not one to be taken seriously.” (R 1453). Huff nmakes no factual
avernents in support of his single-sentence conclusory claim
Nei t her does he indicate why he thinks the referenced acti on and/ or
i naction constitutes deficient performance or how such performnce
prejudi ced him Such "barebones" pleading is frivolous and shoul d
not be tol erated.

Sub 7. Next, Huff says that he was absent fromthree

critical proceeding portions of his trial is also procedurally
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barred. This "very conplaint was raised . . . on direct appeal
.," (R 2384-2385), and was rejected by this Court. Huff v.
State, 495 So. 2d at 153. Had it not been so raised, it is stil
procedurally barred because it could have been raised on direct
appeal. See Rivera v. Dugger, 629 So. 2d 105 (Fla. 1993).

Sub 8. Huff says that trial counsel were ineffective in
failing to object tothe trial court's absence froman unidentified
"part of the trial." (1B 45). The "barebones" appellate brief
again fails to state any facts or other support for the position.
Thus, the issue as presented to this Court is legally insufficient
on its face and need not be further considered. It is well-settled
that clainms cannot be raised on appeal by nerely referencing the
argunents contained in the 3.850 notion. Duest, 555 So. 2d at 852.
Such pleading is frivolous and shoul d not be tolerated.

The 3.850 notion specifies the "part of the trial" at issue.
(R 1454-1456). The claimwas raised on direct appeal (Point Xl),
and therefore, is procedurally barred. Rutherford v. State, 727 SoO.
2d at 219 n.2; Johnson v. State, 593 So. 2d at 208, Smith v. State,
445 So. 2d at 325.

Sub 9. Huff says that the trial court summarily denied his
claim that defense counsel ineffectively failed to rebut the

testinmony of Dr. Rojas. (1B 46). Huff concedes that his attorneys
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objected to this testinony. (1B 46). Thus, the issue is clearly
procedurally barred as it coul d have been rai sed on direct appeal .
See generally Steinhorst v. State, 412 So. 2d 332, 338 (Fla 1982)
[l ssues preserved by objection may be rai sed on appeal]. Moreover,
theinitial brief fails toidentify any particular testinony of Dr.
Roj as, muchl ess al |l ege how t he absence of that testinony woul d have
precl uded his conviction and/or death sentence. Such "barebones”
pleading is legally insufficient, and the denial of this issue
shoul d al so be affirmed on that basis. Mor eover, having utterly
failed to allege the prongs of the Strickland standard, the
ineffective assistance claim as pled in the initial brief is
legally insufficient. Kennedy v. State, 546 So. 2d at 913.

Sub 10. Next, Huff says that trial counsel should have noved
to recuse the State Attorney's Ofice. (IB 47). The "barebones"
appel l ate brief again fails to state any facts or other support for
the position. Thus, the issue as presented to this Court is
legally insufficient on its face and need not be further
consi der ed. It is well-settled that clainms cannot be raised on
appeal by nerely referencing the argunments contained in the 3.850

nmotion. Duest, 555 So. 2d at 852. Such pleading is frivol ous and

3Dr. Rojas' testinony is the only portion of the issue raised
in the 3.850 notion which is pursued on appeal.
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shoul d not be tol erat ed.

The basis given in the 3.850 notion is that the two
prosecutors were listed on the defense's witness list. (R 1457).
Al t hough Huff charges that these prosecutors had "rel evant and
material evidence,” not a single incidence of such evidence is
revealed in the notion. (R 1457). Li kewi se, he clains that the
failure to nove to disqualify the prosecutors as wi tnesses "caused
substantial prejudice to M. Huff's clainms of innocence.™ (R
1457). However, again, he fails to allege any facts which, if
proved, could support such a concl usion. Thus, the claimis
legally insufficient, falling far short of adequately alleging
either prong of Strickland

Sub 11. In this claim Huff says that his "attorneys were
i neffective because they failed to object to nunerous prosecutori al
m stakes, failed to object to [the] prosecution's |loss of the
vanity mrror as evidence, and stipulated to the expertise of state
W t nesses. " (1B 47). In his potion, Huff |isted sone 15
situations which he feels his trial attorneys shoul d have objected
to. (R 2387). However, the list itself is vague;* for exanple,

Huf f conpl ai ns about the "Prosecutor giving personal opinion during

14And, as the trial judge noted, "Huff does not provide one
single citation to the trial transcript for any of the
ci rcunst ances he now conpl ai ns about." (R 2388).
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openi ng statenent,” but fails to identify the statenents he regards
as such. (R 1458). Li kew se, he has failed to identify any
W tness to which defense counsel ineffectively stipulated to the
expertise of; nor has he alleged in general, much | ess provided an
exanple of, a witness stipulated to who woul d not otherw se have
qualified as an expert. Thus, regarding these issues, he has
failed to sufficiently allege either deficient performance or
prejudice as required by Strickland. These clains are legally
insufficient on their face.

Regarding the third sub-sub-issue of this claim the vanity
mrror, the trial judge correctly ruled that this issue is
procedurally barred because it was raised on direct appeal. (R
2388). See Initial Brief on Direct Appeal, Point XIl, at 59-60.
This Court ruled this issue to be "without nmerit" in Huff v.
State, 495 So. 2d at 153. Issues raised and decided on direct
appeal are not appropriate for consideration under Rule 3.850
Rutherford, 727 So. 2d at 219 n.2 (Fla. 1998); Johnson v. State,
593 So. 2d at 208; sSmith v. State, 445 so. 2d at 325.

Sub 12. In his brief, Huff says that his counsel "shoul d have
cross-examned Dr. Shutze about his autopsy procedure and the
physi cal evidence at the scene.” (1B 48). H s entire argunment on

this point is to assert that an evidentiary hearing "was needed" to
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"provide the evidence which would net (sic) the Strickland test."

(1B 48). This nere statenent of Huff's disagreenment with the
deci sion reached by the trial court does nothing to indicate that
the trial court erred in deciding that a hearing on this issue was
not warranted.

Further, the "barebones" appellate brief again fails to state
any facts or other support for the position. Thus, the issue as
presented to this Court is legally insufficient on its face and
need not be further considered. It is well-settled that clains
cannot be raised on appeal by nerely referencing the argunents
contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
pl eading is frivolous and should not be tol erat ed.

Moreover, the record shows that trial counsel extensively
cross-exam ned Dr. Shutze. Counsel specifically inquired about the
"trajectories of bullets,” blood spatter, and order of the gunshots
(RTR 1674- 1683, 1694-1695). There is nothing about his perfornmance
here that smacks of any professional deficiency.

Further, although he clains that his attorneys on retrial
should have obtained an expert to discredit Dr. Shutze's
conclusions, he utterly fails to allege that one was avail able for
this purpose, muchless identify him the substance of his

testinmony, and state how its omssion prejudiced the trial’s
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outconme. See Sorgman v. State, 549 So. 2d 686, 687 (Fla 1st DCA
1989). Afterall, the crime had occurred nore than three years
earlier, and

any i ndependent expert woul d have been unabl e

to exam ne the bodi es, exam ne the car, attend

the autopsy, or view the crinme scene as it

existed on the day of the nurders, all of

whi ch Dr. Shutze actually did.

(R 2390). Thus, he has failed to neet the Strickland test, and

this claim too, is legally insufficient.

Sub 13. In his brief, Huff says that his trial counsel
"failed to investigate the existence of other suspects or a
secondary crime scene."” (1B 48). The "barebones" appellate brief
again fails to state any facts or other support for the position.
Thus, the issue as presented to this Court is legally insufficient
onits face and need not be further considered. It is well-settled
that clains cannot be raised on appeal by nerely referencing the
argunents contained in the 3.850 notion. Duest, 555 So. 2d at 852.
Such pleading is frivolous and shoul d not be tolerated.

In his 3.850 notion, Huff conplains that counsel should have

i nvestigated "the existence of" other suspects. (R 1461). He does

not all ege that there were ot her suspects, ! nuchl ess name one. His

The closest he cones is the allegation that "others were
under investigation" - which does not equate to were "nurder
suspects." (R 1461).
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secondary crine scene allegationis also deficient inthat thereis
no allegation that any such scene was relevant to the conviction
and/ or sentence Huff received. Moreover, as the trial judge
coment ed, any such scene "was nore than 3 years ol d when counse

were first retained.”" (R 2391). Finally, Huff does not allege
that if "the exi stence of other suspects"” and the possibility of "a
second crine scene" had been investigated by his trial attorneys,
he woul d not have been convicted and/ or sentenced to death. Thus,
his claimdoes not state one for which relief can be granted under
Strickland, and it is legally insufficient.

Sub 14. In his brief, Huff repeats his | ower court conpl aint
that his counsel did not ask a witness about "a legiti mte source
of noney" Huff had to buy sone | and, expected to receive noney in
hi s di vorce proceeding, and failed to show that a | aw of ficer was
bi ased against him (1B 48-49). He conplains that the trial
court's ruling that the informati on woul d have been i nadm ssible
hearsay is insufficient, not because it is incorrect, which it is
not, but solely because "[t]here is nothing attached to the order
to showthat the record concl usively showed such infornmation on the
part of the police officer would have been hearsay."” (1B 49).
Clearly, it is not necessary for a trial judge to attach excerpts

from the evidence code to an order denying a claimin a 3.850
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nmotion. The rul e agai nst such hearsay is a basi c one used everyday
by crimnal trial practitioners. Appellate counsel's apparent
unfamliarity with it does not entitle Huff to relief.

Further, there is no allegation of how the hearsay evidence
woul d have been relevant. Neither is there a claimthat if that
evidence had been introduced, the result of the trial and/or
penal ty phase proceedi ng woul d have been different. Thus, neither
Strickland prong is nmet, and the claimis legally insufficient.

Moreover, the trial court’s ruling on this evidentiary issue
coul d have been raised on direct appeal. Duest v. Dugger, 555 So.
2d 849, 851 (Fla. 1990). A defendant is procedurally barred from
asserting in a Rule 3.850 proceedi ng that evidence was inproperly
excluded. 1Id.; white v. State, 456 So. 2d 1302 (Fla. 2d DCA 1984).

Motion Claim VI:

Huf f says that his counsel rendered ineffective assistance
"because they failed to obtain a |onger delay between receipt of
the verdict and the sentencing procedure.” (1B 49). As the trial
court properly concluded, this claimis refuted by the facts on the
trial record. (R 2392-2393). They are also disputed by the
evi dence presented at the August 8, 1997 evidentiary hearing,
including Huff's own testinony.

The record shows that Huff, after being convicted of his
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parents' nurder a second tine in four years, stated that he wanted
to waive the penalty phase and be sentenced to death. He so
advi sed the court around 7:00 p.m on Friday, June 1, 1984. \Wen
it was suggested that he take tinme to think about that decision,
Huf f responded: "I've had four years to think about it." (RTR
3095). Nonetheless, the trial judge recessed the proceedi ngs and
di d not reconvene themuntil 11:15 a.m Saturday, June 2, 1984. (R
2393). At that tinme, Huff presented "a witten waiver of the
sent enci ng phase and a hand-printed letter fromthe Defendant

(R 2393). The letter was attached as an exhibit to the order
summarily denying this claim (R 2393). Thereafter, the court
t horoughly inquired of Huff regarding the waiver and the voluntary
and intelligent making of sanme. (R 2394).

Mor eover, at the August 7, 1997 evidentiary hearing, defense
counsel testified that it had been Huff's pronounced and st eadf ast
intention to waive the penalty phase proceeding and ask for the

death penalty if convicted. (R 323-324, 327, 355). Huff admtted

this at the hearing. (R 399). I ndeed, Huff rejected his
attorney's pleas that he "'cone off your . . . desire [of] the
electric chair.'""™ (R 327). Huff had a strategic reason for this
decision, and "he was very stubborn about it." (R 355). Huf f

want ed an i mredi ate di rect appeal to the Florida Suprene Court, and
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had he received any sentence other than death, he would not have
gotten it.

Thus, it is clear that Huff had a carefully considered
strategic reason for waiving the penalty phase and asking the court
for the death penalty. He had repeatedly talked to his attorneys
about his desire for an inmmedi ate direct appeal to this Honorable
Court. That his attorneys could not di ssuade Huf f, who had al ready
tried the penalty phase option in his first trial, from his
"stubborn” insistence to proceed with his appellate strategy does
not constitute deficient performance. Cf. Rutherford, 727 So. 2d
at 223 [As long as alternative courses are considered, strategic
deci sions do not constitute deficient performance].

Moreover, the trial proceedings show that Huff was "an
intelligent, nentally healthy, educated and conpetent" person, who
was "conpetent, alert and in control of his faculties" when he
entered the decision to waive the penalty phase proceedi ng. (R
2394). Indeed, in Novenber, 1988, Dr. Krop, after exam ning Huff,
opined that he is "an intelligent individual who has led a fairly
stable life style . . .." (R 1468). He has "no history of nental
illness, alcohol or drug abuse" and "derives froma stable famly
environment." (R 1468). Although he declined to offer an opinion

as to his conpetency to waive the sentencing phase in 1984, Dr.
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Krop found no "significant enotional disorder.” (R 1469).
Moreover, Huff's lengthy trial testinony verifies the conclusion
that Huff is an intelligent man who well knew what he was doing
when he wai ved the penalty phase proceeding. (See RTR 2613-2839).

Finally, the record of the evidentiary hearing al so shows t hat
Huf f was an intelligent man who had excel | ent conmand of his nental
facul ties. | nvestigator Blundell testified that he got to know
Huff "quite well" and based on the frequent, "cl ose contact" he had
with the defendant, he believed Huff to be intelligent, "articul ate
and wel | -spoken.” (R 202). Defense counsel Hill testified that he
got to know Huff well and opined: "Jimy's snart. He's very
intelligent and rather hunorous.” (R 354). Indeed, in his instant
brief, Huff alleges that his "brother" would have testified at any
penalty phase held after the second conviction that Huff "was
fairly intelligent.” (1B 52).

Thus, the record clearly refutes the claim that this
intelligent, death penalty experienced defendant needed nore tine
to think about his decision to waive the penalty phase proceedi ngs
and ask for the death penalty. The trial court's record citations
are sufficient to establish the sane. See Bland v. State, 563 So.
2d 794, 795 (Fla. 1st DCA 1990), rev. dismissed, 574 So. 2d 139

(Fla. 1990). The instant record further underscores the validity
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of the | ower court's concl usions, and therefore, the summary deni al
shoul d be upheld. See Rose, 617 So. 2d at 296-297.
Moreover, in his appellate brief, Huff admts that "[i]t is

not clear whether a defendant can waive the penalty phase of a

capital trial.”™ (IB50). Neither is it "clear whether counsel is
under an obligation to present evidence in mtigation . . . even
after his client has waived a jury recommendation.” (1B 52).

Assuming for the sake of argunent that that is true, sane defeats
his claimthat his trial counsel was ineffective for not preventing
his waiver. Counsel cannot be deened ineffective for failing to
rai se an "unclear," or novel, issue of |aw. See Thomas v. State,
421 So. 2d 160, 165 (Fla. 1982)["counsel need not be expected to
antici pate devel opnents in the | aw whi ch nmake possi bl e the raising
of novel issues"]. Further, it is Huff's burden to denonstrate
Rul e 3.850 error, Smith, 445 So. 2d at 325, and the State submts
that an allegation of "unclear" |aw does not neet that burden.

Motion Claim VII:

In his brief, Huff says that "his right to confrontation was
violated with reference to Sheriff Johnson's testinony." (IB 53).
The "barebones" appellate brief again fails to state any facts or
ot her support for the position. Thus, the issue as presented to

this Court is legally insufficient on its face and need not be
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further considered. It is well-settled that clains cannot be
rai sed on appeal by nerely referencing the argunents contained in
the 3.850 notion. Duest, 555 So. 2d at 852. Such pleading is
frivol ous and shoul d not be tolerated.

Moreover, the trial judge correctly ruled that this claimis
procedural |y barred because it was raised on direct appeal (Caim
X)), (R 2395). Further, this Court found this claimto be
"W thout nmerit." Huff, 495 So. 2d at 153.

Motion Claim VIII:

In his brief, Huff says that "his right to remain silent was
i nperm ssi bly comrented upon.” (1B 53). The "barebones" appell ate
brief again fails to state any facts or other support for the
position. Thus, the issue as presented to this Court is legally
insufficient onits face and need not be further considered. It is
well -settled that clains cannot be raised on appeal by nerely
referencing the argunents contained in the 3.850 notion. Duest,
555 So. 2d at 852. Such pleading is frivolous and should not be
t ol er at ed.

Further, the trial judge correctly ruled that this claimis
procedural |y barred because it was raised on direct appeal (C aim
XVI). (R 2395). Mor eover, this Court found this claimto be

"wWthout nmerit." Huff, 495 So. 2d at 153.
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Motion Claim IX:

In his brief, Huff says that "his constitutional right agai nst
cruel and unusual punishnment was violated by the trial court not
construing all mtigating circunstances in Huff's favor." (1B 54).
The "barebones" appellate brief again fails to state any facts or
ot her support for the position. Thus, the issue as presented to
this Court is legally insufficient on its face and need not be
further considered. It is well-settled that clains cannot be
rai sed on appeal by nerely referencing the argunents contained in
the 3.850 notion. buest, 555 So. 2d at 852. Such pleading is
frivol ous and should not be tol erated.

The trial judge <correctly ruled that this claim is
procedural ly barred because it was raised on direct appeal (Point

Xl X) . (R 2395). Moreover, this Court found this claim to be

"W thout nerit." Huff, 495 So. 2d at 153. Had it not been so
raised, it is still barred because it should have been rai sed on
di rect appeal . Oats v. Dugger, 638 So. 2d 20, 22 (Fla. 1994).

Further, to the extent that the issue raised on direct appea
differs fromthat raised in the 3.850 notion, it is barred because
di fferent argunents may not be used to relitigate an issue raised
on direct appeal. Medina, 573 So. 2d at 295.

Motion Claim X:
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In his brief, Huff reiterates his 3.850 notion claimthat "the
state was systematic in its exclusion of death scrupled jurors by
use of its perenptory challenges.” (1B 54). "Huff's claim.
involve[s] . . . prospective jurors who indicated varying degrees
of reservation against the death penalty.” (1B 54-55). Since the
State excused them with its perenptories, "[t]his led to a jury
nmore conviction prone than average, and nore prosecution prone."”
(1B 55). The trial judge found "no legal authority for this
position," and ruled the "issue is legally insufficient."” (R
2396) .

In fact, the legal authority is to the contrary. | n Funchess
v. Wainwright, 486 So. 2d 592 (Fla. 1986), this Court confronted
the instant issue raised in a habeas corpus petition after issuance
of a death warrant. This Court concluded that the failure to raise
the issue on direct appeal constituted a procedural bar. 486 So.
2d at 593. A further procedural bar existed where "counsel failed
to object . . . because any error "woul d not be fundanental ." Id.
This Court enphasized: "[We have previously rejected the argunent
that death-qualified juries are . . . —conviction prone."
[citations omtted] Id. Funchess was deni ed a stay of execution.
Id. at 594. On appeal to the 11th Circuit, this claim was

i kew se rejected by the federal court. Funchess v. Wainwright,
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788 F.2d 1443, 1446 (11th Cir. 1986).

Huff did not raise the instant issue on direct appeal, and it
is, therefore, procedurally barred. Funchess, 486 So. 2d at 593.
Nei t her does he allege that he made this specific objection in the
| oner court, and therefore, it is barred by a second |ayer of
procedural default. Id. Finally, even had this claim been
preserved, it is without nerit. Id.; Funchess v. Wainwright, 788
F.2d at 1446.

Motion Claim XTI:

In his brief, Huff says that "(1) critical, excul patory, and
i npeachnent evi dence was suppressed by the state (2) the state used
‘fal se and m sl eading evidence and argunent, (3) trial counsel
failed to investigate and present evidence in challenging the
State's case.” (1B 62). The trial judge denied the clains holding
that they were vaguely and conclusorily pled. (IB 62).

To establish a violation of Brady v. Maryland, 373 U.S. 83, 83
S.C. 1194, 10 L.Ed.2d 214 (1963), Huff nust show that the State
wi t hhel d excul patory evi dence whi ch has been newy di scovered. He
must then show that “there is a reasonable probability that ‘had
the evidence been disclosed to the defense, the result of the
proceedi ng woul d have been different.’” Medina v. State, 573 So.

2d 293, 296 (Fla. 1990) (citing Duest v. Dugger, 555 So. 2d 849, 851
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(Fla. 1990)). For evidence to be newy discovered, it nust have
been “unknown by the trial court, by the party, or by counsel at
the tinme of trial, and it nust appear that defendant or his counsel
could not have known [of it] by the use of diligence.” Jones v.
State, 591 So. 2d 911, 916 (Fla. 1991)[ quoting Hallman v. State,
371 So. 2d 482, 485 (Fla. 1979)]. Even if there is newy
di scovered evidence, to nerit relief, it nust be so substantia
that it would probably produce an acquittal on retrial. Id. at
911.

To establish a Giglio v. United States, 405 U.S. 150, 92 S. Ct.
763, 31 L.Ed.2d 104 (1972) violation, he nust show (1) The
testinony was false; (2) the prosecutor knewit was fal se; and, (3)
the fal se testinony was material to the conviction and/ or sentence.
Craig v. State, 685 So. 2d 1224 (Fla. 1996) (citing United States v.
Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985)). Huff
has not properly alleged, much |ess shown, either a Brady or a
Giglio viol ation.

1. Huf f conplained that "the State failed to disclose a
twenty-four hour dispatch tape.” (R 2397). The trial court ruled
the claimlegally insufficient because it "provides no specific
details about the State's alleged failure to disclose the tape" or

"any prejudice actually suffered by himrelated to the tape.” (R
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2397). In his notion, Huff vaguely alleged that the dispatch
concerned "police calls nmade at the scene.” (R 1510). Nothing
about this allegation neets the Brady requirenents, and it is,
therefore, legally insufficient.

Later, however, Huff returns to the i ssue of the dispatch tape
and clains that an officer at the scene was assigned to keep Huff
from washing his hands until a test could be nade to determ ne
whet her he had recently fired a gun. (R 1512). At trial, the
testinmony was that Huff rubbed his hands on his pants prior to the
test. (R 1512). Huff claims that had the jury heard the
instruction not to let Huff wash his hands, it m ght have rejected
the officer's testinony that Huff rubbed his hands on his pants and
then used the negative reading on the gun residue test as proof of
i nnocence. (R 1512). The State asserts that no reasonable jury
woul d have reached that conclusion. Moreover, Huff has all eged no
basis on which to avoid a hearsay objection to the tape.

The trial judge correctly ruled that this conponent of the
claim"invol ves not hi ng nore than unsubstanti ated concl usi ons" and
"provides no detail about the State's alleged failure to disclose
the tape.” (R 2398). There is no allegation that the defense did
not know of the existence of dispatch tapes or could not have known

of it by the use of diligence. Thus, the Jones standard is not
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2. Huff conplained that the State presented "fal se evidence
and testinony related to the cause and | ocation of [the victins]
deaths and the trajectories of bullets.” (IB65). The trial judge
dubbed this "nothing but a self-serving conclusion.” (R 2398).

The cl aimdoes not indicate that the alleged "fal se evidence
and testinony" given by the State's expert at trial could not have
been discovered with due diligence. There is no claimthat Huff
coul d not have found and produced a defense witness to contradict
the State's expert at the time of trial. Thus, again, Huff has
failed to all ege the Jones standard, and therefore, his claim of
new y di scovered evidence is legally insufficient.

Li kew se, Huff has not alleged that the State knew that the
all eged fal se testinony of the nedical expert was false. Thus, he
has failed to all ege the Giglio standard, again rendering his claim
legally insufficient.

3. Huff also clained that Dr. Shutze, the nedical exam ner
conducted an "inadequate" autopsy. (1B 65). He says that the
"failure of the pathol ogist to shave the area of the wounds" nmade
it "difficult to determ ne angels (sic) of entry and exit
(IB 65). He opines that he could have obtained "[a]n independent

pat hol ogi st" to "state that due to the nature of Geneviere Huff's
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injuries . . . it is highly unlikely that she was shot in the
vehicle." (1B 66). He does not reveal how such testinony would
have produced his acquittal.

Further, at trial Defense Council asked the follow ng
guestion: "All of the bullet wounds were inflicted while the
victinmse were inside the car; correct?" (RTR 1697). Dr. Shutze
responded: "I don't know that." (RTR 1697). Thus, Dr. Shutze's
testinony did not forecl ose whatever point Huff hoped to nake with
his claimthat his parents were shot outside the vehicle. Thereis
no reasonabl e likelihood that the testinony Huff now clains could
have been presented through an unnaned pathol ogist would have
produced an acquittal. Certainly, Huff has not adequately all eged
sane, and therefore, his 3.850 notion fails to nmeet the Jones
st andar d. Moreover, this claim regarding the adequacy of the
autopsy could have been raised on direct appeal. See Rose V.
State, 675 So. 2d 567, 577 n. 1 (Fla. 1996). Since it was not so
raised, it is procedurally barred. I1d.; Rutherford, 727 So. 2d at
216 (Fla. 1998); Johnson, 593 So. 2d at 208; Smith, 445 So. 2d at
325.

4. In his brief, Huff says, "fornmer Sheriff Johnson received
a special consideration for his testinony." (1B 66). That is the

entirety of this ‘barebones" appell ate subclaim The brief states
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no facts or other support for the claim Thus, the issue as
presented to this Court is legally insufficient on its face and
shoul d not be further considered. It is well-settled that clains
cannot be raised on appeal by nerely referencing the argunents
contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
pl eadings is frivolous and shoul d not be tolerated.

In his notion, Huff "accuses the State of having 'purchased
Sheriff Ernest Johnson's testinony for $15.00 . . .." (R 2396).
The witness received a parking ticket while in court testifying
against Huff. (R 1508). As the trial court correctly concl uded:
"M. Huff fails to suggest a credi bl e showi ng of any i npropriety or
any reasonable possibility that this parking ticket affected the
outcone of this case." (R 2397). Certainly, he has not
specifically alleged that Sheriff Johnson woul d not have testified
agai nst him had he been required to pay the ticket; nor has he
all eged that the content of the Sheriff's testinony would have
changed. Thus, he has failed to allege the facts necessary to
state a facially sufficient claim of newy discovered Brady
evi dence. Further, even if the allegations were otherw se
sufficient, the summary denial was still appropriate because there
is no reasonable possibility, nmuch Iless probability, that

i mpeachnment of Sheriff Johnson with the $15. 00 parking ticket woul d

63



produce Huff's acquittal on retrial.

Al so noteworthy is that Huff clains that he gave the testinony
in exchange for the state fixing a ticket that he received while
"in the courtrooni testifying in this case. (R 1508). Since the
witness did not even have the ticket until after he gave the
testinmony, Huff’'s claimis inpossible. Thus, the claimis legally
insufficient and properly summarily deni ed.

5. Huff "alleged that he (sic) state had threatened a vital
defense witness to get her to recant her previously favorable
testimony . . .." (1B 66-67). According to Huff's brief, this
unnanmed "w tness noticed that the driver [Huff] was visibly shaken
as he handed her the noney . . . [and] recalled that there was a
fourth unidentified passenger seated in the back of the car." (IB
67). He clains "State officials threatened, coerced, or otherw se
induced the wtness to renounce her previously truthful
excul patory, sworn testinony and precluded the wtness from
presenting such truthful testinony in exchange for |enient
treatment for her son's pending crimnal charges . . .."'*® (1B 68).

In summarily denying an evidentiary hearing on this issue, the

¥In his 3.850 notion, Huff alleged that the w tness gave her
initial allegedly truthful statenment on May 1, 1980 and "recounted
(sic) it on April 20, 1980." (R 1513). (Obviously, it would be
i npossible to recant a statenment not yet given.
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trial judge expl ai ned:

M. Huff has apparently renounced that sane testinony.

The recanting wtness originally swore that M. Huff

drove up to her store and purchased three cold drinks

shortly before the murders, that in his conpany were his
parents in the front seat and that in the back sat the
purported kidnapper and soon-to-be-killer. Shortly
before retrial, this witness signed an affidavit stating
she made the whol e thing up
[A]t the time of his arrest, M. Huff never

menti oned having been forced by the kidnapper to stop

anywhere or to buy anything. At trial, M. Huff

testified . . . he was forced to drive directly fromthe
poi nt where he was ki dnaped to the scene of the nurders

with, again, no nention of any stop at a store .

(R 2400). Thus, Huff's record testinony refutes this claim and
the trial judge's citation to the pages of the record at which that
testimony can be found is sufficient on which to base the sumary
denial. Bland, 563 So. 2d at 795.

Further, Huff did not allege that the w tness subscribes to
his instant theory. He attached no affidavit in which the w tness
says that her original story was true and | aw enf orcenent pressured
her to recant it. Wthout such, the claimis legally insufficient
and was properly sunmmarily deni ed.

Mor eover, Huff cannot neet the requirenments of Jones in that
the witness's statenent was wel |l -known at the tinme of the original

trial. Further, the recantation had already occurred at the tinme

of the retrial, which comenced on May 1, 1984. Huf f does not
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allege that the information that the State offered to treat the
Wi tness's son nore leniently in exchange for her recantation was
recently discovered or that it could not have been discovered at
the time of the recantation and prior to the retrial. In short,
Huff does not allege how this information is newy discovered
evidence or constitutes a Gigilio violation. 1In fact, he does not
specifically allege that it is either. (R 1512-1514). Thus, his
claimis legally insufficient.

Finally, he does not allege that had the wunidentified
witness’'s original statenent been introduced at the retrial, he
woul d have been acquitted. Certainly, the alleged evidence does
not rise to that standard. Thus, the all eged recantati on does not
meet the Jones” test for admssibility.

6. His final subissue in this claim is that "[|]aw
enforcenment officers suspected that there was another crinme scene
involved in the homcides.” (1B 68). The "barebones" appellate
brief again fails to state any facts or other support for the
position. Thus, the issue as presented to this Court is legally
insufficient onits face and need not e further considered. It is
well -settled that clains cannot be raised on appeal by nerely
referencing the argunents contained in the 3.850 notion. Duest,

555 So. 2d at 852. Such pleading is frivolous and should not be
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t ol er at ed.

In his notion, Huff alleges that "[t]his scene was processed
and investigated." (R 1514) (enphasis added). He does not
identify who the allegedly suspicious officers were, where the
second scene was, or how that scene would have inpacted Huff's
convi ctions and/or sentences. Thus, the trial court correctly
determned that this claimis legally insufficient. (R 2401). See
Sorgman, 549 So. 2d at 687.

In a general discourse on the law according to Huff, he
submts: "To the extent that trial counsel shoul d have known about
the evidence discussed herein, counsel rendered deficient
performance which prejudiced M. Huff." (R 1520). First, that
issue is not raised in the appellate brief, and therefore, it is
procedurally barred in this Court. Second, it is a conclusory,
"bar ebones,"” claimwhich is utterly insufficient on which to base
3.850 relief. Roberts, 568 So. 2d at 1259; Kennedy, 547 So. 2d at
913. Third, the clains alleged, when viewed in |light of the facts
established on the record and the prevailing | aw, do not constitute
even a prima facie case of deficient performnce.

Motion Claim XITI:

In his brief, Huff repeats his lower court claimthat "he is

i nnocent of First Degree Murder and . . . the death penalty.” (1B
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69) . The "barebones"” appellate brief again fails to state any
facts or other support for the position. Thus, the issue as
presented to this Court is legally insufficient on its face and
need not be further considered. It is well-settled that clains
cannot be raised on appeal by nerely referencing the argunents
contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
pl eading is frivol ous and should not be tol erat ed.

The trial judge <correctly ruled that this <claim is
procedural |y barred because it was raised on direct appeal (Caim

Vill). (R 2402). Moreover, this Court found this claimto be

wi thout nmerit. "No evidence whatsoever was introduced to support
appellant's story; in fact, all of the evidence . . ., with the
exception of appellant's testinony, pointed to his guilt." Huff

495 So. 2d at 150.

Motion Claim XIII:

In his brief, Huff says "various constitutional rights were
violated by the Florida Rules of Professional Conduct which
general ly prohibit counsel frominterviewing jurors.” (1B 70). He
conplains that the "jocul ar bantering" between the court and the
prosecutor had an unspecified "adverse affect on the jury.”" (IB
70-71). He fails to specify what this "affect” consisted of, or to

allege that it resulted in a conviction or sentence which he would
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not ot herw se have received, and therefore, this claimis legally
i nsufficient.

Further, Huff’s claimthat the ethical rules prevented him
frominquiring of the jury is not correct. The rule requires only
that he seek | eave of court before doing so. See Rule 4-3.5(d),
Rul es Regul ating the Florida Bar.

Mor eover, this point could have been rai sed on direct appeal,
and since it was not, it is procedurally barred. See Argunent 11,
Motion ClaimV, sub-6, at 38.

Motion Claim XIV:

In his brief, Huff says "his constitutional rights were

violated by Florida Statute F.S. 921.141 on the aggravating

circunstances." (enphasis in original) (IB 71). The "barebones"
appel l ate brief again fails to state any facts or other support for
the position. Thus, the issue as presented to this Court is
legally insufficient on its face and need not be further
consi der ed. It is well-settled that clainms cannot be raised on
appeal by nerely referencing the argunents contained in the 3.850
nmotion. Duest, 555 So. 2d at 852. Such pleading is frivolous and
shoul d not be tol erat ed.

The trial judge <correctly ruled that +this <claim is

procedural |y barred because it was raised on direct appeal (Caim
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Xl X) . (R 2403). Moreover, this Court found this claim to be
"W thout merit." Huff, 495 So. 2d at 153.

Motion Claim XV:

In his brief, Huff says that Florida's sentencing schene is
unconstitutional. (1B 71). The "barebones" appellate brief again
fails to state any facts or other support for the position. Thus,
the i ssue as presented to this Court islegally insufficient onits
face and need not be further considered. It is well-settled that
clains cannot be raised on appeal by nerely referencing the
argunents contained in the 3.850 notion. Duest, 555 So. 2d at 852.
Such pleading is frivolous and shoul d not be tolerated.

The trial judge <correctly ruled that this claim is
procedural |y barred because it was raised on direct appeal (Caim
Xl X) . (R 2403). Moreover, this Court found this claim to be
"W thout nmerit." Huff, 495 So. 2d at 153.

Motion Claim XVI:

In his brief, Huff says that "if no single error constituted
a bases for relief then the cunul ative effect of the errors did."
(IB 72). The "barebones" appellate brief again fails to state any
facts or other support for the position. Thus, the issue as
presented to this Court is legally insufficient on its face and

need not be further consi dered. It is well-settled that clains
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cannot be raised on appeal by nerely referencing the argunents
contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
pl eading is frivol ous and should not be tol erat ed.

The lower court correctly ruled that this <claim is
procedural |y barred because it was raised on direct appeal (C aim
XVI). (R 2404). Moreover, this Court found this claimto be
"W thout nmerit." Huff, 495 So. 2d at 153.

Motion Claim XVII:

In his brief, Huff says that "the court and counsel for the
St at e engaged i n m sconduct that interfered wwth the jury's ability
to be inpartial.” (1B 72). The "barebones" appellate brief again
fails to state any facts or other support for the position. Thus,
the i ssue as presented to this Court is legally insufficient onits
face and need not be further considered. It is well-settled that
clains cannot be raised on appeal by nerely referencing the
argunents contained in the 3.850 notion. Duest, 555 So. 2d at 852.
Such pleading is frivolous and shoul d not be tol erated.

In his notion, Huff added that "the Court did not recognize
the seriousness of the trial and was responsible for the trial
having a 'festive atnosphere.'" (R 2404) (citing R 1536). The
| ower court correctly ruled that this claimis procedurally barred

because it was raised on direct appeal (Claim Xl). (R 2404).
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Moreover, this Court found this claimto be "without merit." Huff,
495 So. 2d at 153.

Motion Claim XVIII:

In his brief, Huff says "he had newy discovered evidence."
(IB 72). That is the sumtotal of the claim Again, the State
strongly objects to the "barebones" pl eadi ng and cont ends t hat such
a pleading fails to state a cl ai mupon which appellate relief can
be granted. Clains cannot be raised on appeal by nerely
referencing argunents made in a 3.850 notion. Duest, 555 So. 2d at
852. Thus, Huff is entitled to norelief fromthe summary deni al .

In his notion, he does no better. (R 1543-1555). dearly, he
failed to state a claimupon which relief could be granted. The
trial court correctly heldthat this claimis legally insufficient.
(R 2405). See Kennedy v. State, 547 So. 2d 912 (Fla. 1989).

Motion Claim XIX:

In his brief, Huff says "during voir dire the trial judge and
prosecutor denigrated the jury's role in the penalty phase .
(1B 72). He does not identify a single incident by either the
j udge or prosecutor which he clains was i nproper. The "barebones”
appel l ate brief again fails to state any facts or other support for
the position. Thus, the issue as presented to this Court is

legally insufficient on its face and need not be further
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consi der ed. It is well-settled that clains cannot be raised on
appeal by nerely referencing the argunents contained in the 3.850
noti on. Duest, 555 So. 2d at 852. Such pleading is frivol ous
shoul d not be tolerated.

In his notion, Huff conplains that the jury was "led to
believe that the judge was the ultimate sentencer,"” and the judge
"repeatedly told" the prospective jurors "that their role in the
penal ty phase was only advisory."' (R 1548). This issue involving
a claimof inproper voir dire should have been raised on direct
appeal and is procedurally barred. See Webber v. State, 662 So. 2d
1287 (Fla. 5th DCA 1995). To the extent that Huff asserts a
Caldwell?® claim sanme does not overcone a procedural bar. Demps
v. State, 515 So. 2d at 196, 197 (Fla. 1987). Further, it provides
no relief in postconviction proceedings. Wwoods v. State, 531 So.
2d at 79, 83 (Fla. 1988), and is inapplicable in Florida. Combs v.
State, 555 So. 2d 853 (Fla. 1988),; Tafero v. State, 561 So. 2d
557, 559 n.2 (Fla. 1990), cert. denied, 495 U. S. 925 (1990).

Mor eover, "advi si ng t he jury t hat its sent enci ng

recomendation is advisory only is an accurate statenent of the

"As the trial judge pointed out, "the jurors were told that
their penalty recomendati on woul d be given ‘great weight’ by the
sentenci ng judge," and the record page citations were included in
the order. (R 2405).

8caldwell v. Mississipi, 472 U.S. 320 (1985).
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law." Cave v. State, 529 So. 2d 293, 296 (Fla. 1988). Finally,
there was no penalty phase jury, as Huff waived the entire penalty
phase proceedi ng. Thus, any dimnution of responsibility for the
penal ty which the jurors m ght have experienced as a result of the
conpl ai ned- of comments was harnl ess.

Motion Claim XX:

In his brief, Huff says "the record of [his] trial proceeding
is "inconplete in a way which prevented the Florida Supreme Court
from conducti ng nmeani ngful appellate review'" (IB 73). Nowhere
does he identify how or why the record is "inconplete.” Nor does
he reveal howthis Court was prevented fromconducti ng a neani ngf ul
review. Again, the State strongly objects to the "barebones”
pl eadi ng and contends that such a pleading fails to state a claim
upon whi ch appellate relief can be granted. Thus, Huff is entitled
to no relief fromthe summary deni al .

In his notion, Huff does only slightly better. He conplains
that "a nunber of unreported sidebars and di scussions in chanbers”
precl uded neani ngful appellate review. (R 1551). He purports to
identify "but a small fraction”™ of them (R 1551). There is no
i ndi cati on why these proceedi ngs were not recorded, what appellate
i ssues were obscured, or mnimzed, by the failure to report them

or even, who decided not to report the proceedings. Thus, this
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claimas pled in the notion is legally insufficient to state a
basis for relief in this Court. It is also procedurally barred
because it could have been raised on direct appeal. Rutherford,
727 So. 2d at 219 n.2; Johnson, 593 So. 2d at 208; sSmith, 445 So.
2d at 325.

In his notion, regarding his conplaint that "initial
qualification of the venire panel” was not reported, Huff alleges
"[t]o the extent counsel waived the recording of this procedure,
trial counsel rendered appellate counsel and post-conviction
counsel prejudicially ineffective by precluding adequate
presentation of clains challenging the conposition of the jury."
(R 1550). First, that issue is not raised in the appellate brief,
and therefore, it is procedurally barred in this Court. Second, it
is a conclusory, "barebones,” claimwhich is utterly insufficient
on which to base 3.850 relief. Roberts, 568 So. 2d at 1259;
Kennedy, 547 So. 2d at 913. Third, the appropriate vehicle for
clains of appellate ineffectiveness is a petition for wit of
habeas corpus. Groover v. Singletary, 656 So. 2d 424, 425 (Fl a.
1995). Fourth, there is noright to effective collateral counsel
State v. Lambrix, 698 So. 2d 247, 248 (Fla. 1996), cert. denied,
118 S. Ct. 1064 (1998), and therefore, there is no | egal basis for

this claim See Pennsylvania v. Finley, 481 U.S. 551 (1987);
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Butterworth v. Kenny, 714 So. 2d 404, 407-408 (Fla. 1998).

Motion Claim XXTI:

In his brief, Huff says "the prosecutor's choice of words
during the trial prejudiced Huff." (1B 73). The "barebones”
appel l ate brief again fails to state any facts or other support for
the position. Thus, the issue as presented to this Court is
legally insufficient on its face and need not be further
consi der ed. It is well-settled that clains cannot be raised on
appeal by nerely referencing the argunents contained in the 3.850
nmotion. Duest, 555 So. 2d at 852. Such pleading is frivolous and
shoul d not be tol erated.

In his notion, Huff conplains that the prosecutor "referred to
the victims car as the 'death vehicle'" (as did this Court inits
opi nion on direct appeal), to a specific wound "as an 'insurance
wound' and a 'coupe de grace' over defense objection,” "comrented
on the credibility of a key [but unidentified] wtness," "vouched
for the grand jury indictnment and expressed a personal opinion
about M. Huff's guilt,” "inplied . . . a verdict of not guilty,

woul d have been a waste of tine," called the jury "the | ast
bastion against crine," and "m x[ed] his opinion of the evidence
with his Golden Rule argunent.” (R 1556-1557). O her than the

wound descriptions, Huff does not reveal whether objections were
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made to the conpl ai ned-of coments. Rat her than plead with the
specificity required by Rule 3.850, he throws in his frequently
reoccurring catch-all, conclusory phrase: "To the extent counsel
failed to object or raise this issue at trial, M. Huff was denied
ef fective assi stance of counsel."” (R 1559). However, that issue
is not raised in the appellate brief, and therefore, it 1is
procedurally barred in this Court. Second, it is a conclusory,
"bar ebones,"” claimwhich is utterly insufficient on which to base
3.850 relief. Roberts, 568 So. 2d at 1259; Kennedy, 547 So. 2d at
913.

Moreover, his clains of prosecutorial msconduct could, and
shoul d, have been raised on direct appeal. Kelley v. State, 569
So. 2d 754 (Fla. 1990). Indeed, Huff raised several, sonme of which
are al so conplained of inthe instant notion. See lnitial Brief of
Appel I ant, No. 65,695, Points Il and VII. The failure to raise
these clains on direct appeal, or their denial where raised,
constitutes a procedural bar to consideration in the instant
proceedi ng. Rutherford, 727 So. 2d at 219 n. 2; Johnson, 593 So. 2d
at 208; Kelley, 569 So. 2d at 756; Smith v. State, 445 So. 2d at
325. Rule 3.850 does not serve to provide a second direct appeal.
Rutherford, 727 So. 2d at 219 n.2; Medina, 573 So. 2d at 295.

Motion Claim XXITI:
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In his brief, Huff says that "the trial judge absented
hi msel f, 'during the proceedings' therefore violating several of

the defendant's constitutional rights.” (1B 73). Merely

referencing argunents in the notion is insufficient. Duest, 555
So. 2d 852. This "barebones" appellate pleading fails to even so
much as nane the "constitutional rights" allegedly at issue, and it
is, therefore, legally insufficient claim on which to base any
relief.

Moreover, the trial judge correctly ruled that this claimis
procedural |y barred because it was raised on direct appeal (Caim
Xl X) . (R 2403). Moreover, this Court found this claim to be
"W thout nmerit." Huff, 495 So. 2d at 153.

Motion Claim XXIII:

In his brief, Huff says "the court denied the public the right
to access to the proceedi ngs and conprom sed Huff's right to a fair
trial." (1B 74). Merely referencing argunents in the notion is
insufficient. Duest, 555 So. 2d 852. That is the sumtotal of the
appellate claim Again, the State strongly objects to the
"bar ebones"” pl eading and contends that such a pleading fails to
state a claimupon which appellate relief can be granted. Thus,

Huff is entitled to no relief fromthe sumary deni al .
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In his notion, Huff conplains of a "thirty m nute di scussion”
between the jurors and "the |lawers who had tried the case." (R
1563). "Reporters and the public were barred from attendi ng" "to
allow the jurors to nore candidly express their opinions.” (R
1563). Neither Huff, nor a court reporter, were present. (R 1563).

This claimis procedurally barred because it could, and

shoul d, have been rai sed on direct appeal. Rutherford, 727 So. 2d
at 219 n.2; Johnson, 593 So. 2d at 208; Smith, 445 So. 2d at 325.
Moreover, the State submts that Huff |acks standing to bring this
claiminsofar as he contends the Public's "right" was affronted.

Finally, he has not suggested how he was prejudiced by this
di scussion which occurred "after the trial and sentencing
proceedi ngs were over." (R 2407). See RTR 3115. Therefore, the
trial judge's summary denial of this claimwas correct.

Motion Claim XXIV:

In his brief, Huff says that "the state used its perenptory
challenges in a racially discrimnatory way," and "his counsel
failed to nmake a record of the racial conposition of the jury and
therefore was ineffective in preserving the issue.” (1B 74).
Regarding the allegation of racially discrimnatory use of

perenptories, that issue could and should have been raised at
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trial. The failure to so raise it constitutes a procedural bar in
this proceeding. Rutherford, 727 So. 2d at 219 n.2; Johnson, 593
So. 2d at 208. Further, where not raised at trial or on appeal,
the Neil v. State, 457 So. 2d 481 (Fla. 1984) hol ding regarding
racially biased jury selection is not applicable. 457 So. 2d at
488.

Regarding the allegation of ineffective assistance for not
maki ng "a record of the racial conposition of the jury,"” sane is a
concl usory, "barebones,” claim which is utterly insufficient on
which to base 3.850 relief. Roberts, 568 So. 2d at 1259; Kennedy,
547 So. 2d at 913. Finally, even assuming that the failure to
"make a record” in this regard constitutes deficient performance
(and the State contends that it does not), Huff has failed to show
the requisite prejudice. He has not alleged, nuch Iless
denonstrated, that the outconme of his trial or sentencing would
have been different had counsel made such a record. Thus, the
Strickland standard has not been nmet, and the claimis legally
insufficient as the trial judge correctly ruled. (R 2408).

Motion Claim XXV:

In his brief, Huff says that the cold, calculated,
prenmeditated aggravator is unconstitutional. (1B 74). The

"bar ebones" appellate brief again fails to state any facts or ot her
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support for the position. Thus, the issue as presented to this
Court is legally insufficient on its face and need not be further
consi der ed. It is well-settled that clains cannot be raised on
appeal by nerely referencing the argunents contained in the 3.850
nmotion. Duest, 555 So. 2d at 853. Such pleading is frivol ous and
shoul d not be tolerated.

The trial judge ruled that this claimis procedurally barred

because it was raised on direct appeal (CaimX X). (R 2403). |If
so, this Court found this claimto be "without nerit." Huff, 495
So. 2d at 153. Moreover, this crine would be deened cold,

calculated and preneditated under any definition of that
aggravator. See Monlyn v. State, 705 So. 2d 1, 5-6 (Fla. 1997),
cert. denied, 141 L.E. 745 (1998); Bell v. State, 699 So. 2d 674,
678 (Fla. 1997), cert. denied, 118 S.Ct. 1067 (1998); Larzelere v.
State, 676 So. 2d 394, 408 (Fla. 1996), cert. denied, 117 S.Ct. 615
(1996) .

Motion Claim XXVI:

In his brief, Huff says that the evidence against him was
insufficient to support his conviction. (1B 75). The trial judge
correctly ruled that this claimis procedurally barred because it
was raised on direct appeal (CdaimWVvill). (R 2409). Moreover

this Court found: "No evi dence what soever was i ntroduced to support
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appellant's story; in fact, all of the evidence . . ., with the
exception of appellant's testinony, pointed to his guilt." Huff
495 So. 2d at 150. This claim having previously been decided
adversely to Huff on direct appeal, was properly summarily deni ed.
Mor eover, sufficiency of the evidence to support a conviction or
sentence cannot be raised on 3.850. Montana v. State, 597 So. 2d
334 (Fla 1992), cert. denied, 118 S.C. 2378 (1998).

Motion Claim XXVII:

In his brief, Huff reiterates the claim raised in the
preceding claim i.e., sufficiency of the evidence against him
(IB 77). The trial judge correctly ruled that this claim is
procedural |y barred because it was raised on direct appeal (Caim

XIX). (R 2409). See Argunent |1, Mtion O aimXXVl, supra, at 75.

It is also inappropriate on 3.850. 1d.

Motion Claim XXVIII:

In his brief, Huff says that his "absence fromcritical stages
of the proceedings prejudiced" him (IB 78). The "barebones”
appel l ate brief again fails to state any facts or other support for
t he position. Thus, the issue as presented to this Court is
legally insufficient on its face and need not be further

consi der ed. It is well-settled that clains cannot be rai sed on
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appeal by nerely referencing the argunents contained in the 3.850
nmotion. Duest, 555 So. 2d at 852. Such pleading is frivolous and
shoul d not be tolerated.

The lower court correctly ruled that this <claim is
procedural |y barred because it was raised on direct appeal (Caim
XVI) . (R 2409). Moreover, this Court found this claim to be
"Without nerit." Huff, 495 So. 2d at 153. Had it not been so
raised, it is procedurally barred because it shoul d have been. sSee
Rivera v. Dugger, 629 So. 2d 105 (Fla. 1993).

Motion Claim XXIX:

In his brief, Huff says that "the trial court erred in
all ow ng individuals | acking the proper qualifications to testify
as experts." (1B 79). The |ower court correctly ruled that this
claimis procedurally barred because it "could have been rai sed on

appeal ." (R 2410).

In his 3.850 notion, Huff also conplained that "[t]o the
extent trial counsel failed to adequately object or conduct voir
dire of +the State's wtnesses, counsel was prejudicially
ineffective." (R 1588). Since that issue is not raised in the
appel late brief, it is procedurally barred inthis Court. Further,

it is a conclusory, "barebones,” claim which 1is utterly
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insufficient on which to base 3.850 relief. Roberts, 568 So. 2d at
1259; Kennedy, 547 So. 2d at 913. Finally, the clains alleged

when viewed in light of the record facts, including that defense
counsel repeatedly objected to the w tnesses specified in the
notion, (R 2410), and the prevailing |l aw, do not constitute even a
prima facie case of deficient performance, nuch | ess prejudice.

Motion Claims XXX:

In his brief, Huff says that his "trial was conducted by an
Assistant State Attorney lacking constitutionally-conferred
jurisdiction to prosecute.” (IB80). That is the sumtotal of his
appellate claim No attorney is identified, and no reason for the
alleged lack of jurisdiction is given. Thus, again, the
"bar ebones” presentation in the appellate brief is wholly
insufficient to raise a claimon which relief could be granted by
this Court.

In his 3.850 notion, Huff's primary conplaint is that the
Governor, in reassigning the case to be tried in a different
circuit, on Huff's notion for change of venue, should not have
permtted the Fifth Judicial Crcuit's State Attorney to conduct
the trial held in the Sixth Judicial Crcuit. (R 1590-1592).
Clearly, all the facts and circunstances pertaining to this issue

were known at the tinme of trial. Huff has not alleged that his
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trial counsel objected to the procedure at trial, and the failure
to do so constitutes a procedural bar. Further, even if a proper
obj ection had been nmade, the claimis still procedurally barred
because, as the trial judge held, (R 2410), it could have been
raised on direct appeal. See Cole v. State, 701 So. 2d 845, 854
(Fla. 1997), cert. denied, 118 S.Ct. 1370 (1998).

Moreover, Huff's notion fails to allege prejudice resulting
from the prosecution by the Fifth Judicial Crcuit's State
Attorney, (R 2411), and sane is fatal to his ineffective assi stance
claim Strickland. |ndeed, his appellate clai mdoes not couch the
issue in ternms of ineffective assistance of counsel, (1B 80),
possi bly because the attenpt to do so is so obviously an attenpt to
ci rcunvent the well-established rul e against using 3.850 to obtain
a second appeal. See Medina v. State, 573 So. 2d at 295. Summary
denial was clearly appropriate.

Motion Claim XXXT:

In his brief, Huff says that his "jury was pre-qualifiedin a
racially discrimnatory manner," and "Huff was not present."” (1B
81). As thetrial judge correctly noted, the portion of this claim
al | egi ng absence is procedurally barred because it was raised on
direct appeal (CaimXvli). (R 2409). Moreover, this Court found

this claimto be "without nerit." Huff, 495 So. 2d at 153. See
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also, Argument |1, Motion ClaimXXVIII, supra, at 76.

Regarding the allegation of racially discrimnatory pre-
qualification of the jury, that issue could and should have been
raised at trial. See San Martin v. State, 705 So. 2d 1337, 1343
(Fla. 1997), cert. denied, 119 S.Ct. 105 (1998). The failure to so
raise it constitutes a procedural bar in this proceeding.
Rutherford, 727 So. 2d at 219 n.2; Johnson, 593 So. 2d at 208;
Smith, 445 So. 2d at 325. It was an issue for direct appeal and is
not appropriate in a 3.850 proceeding. See Webber v. State, 662
So. 2d 1287 (Fla. 5th DCA 1995). Further, where not raised at
trial or on appeal, the Neil v. State, 457 So. 2d 481 (Fla. 1984)
hol di ng regarding racially biased jury selectionis not applicable.
457 So. 2d at 488.

Motion Claim XXXITI:

In his brief, Huff reiterates his 3.850 notion clai mthat the

hei nous, atrocious and cruel aggravator is unconstitutional. (1B
81). The "barebones"” appellate brief again fails to state any
facts or other support for the position. Thus, the issue as

presented to this Court is legally insufficient on its face and
need not be further considered. It is well-settled that clains
cannot be raised on appeal by nerely referencing the argunents

contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
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pl eading is frivol ous and should not be tol erat ed.

The Jlower court correctly ruled that this <claim is
procedural |y barred because it was raised on direct appeal (C aim
XVIl). (R 2412). This Court found this claimto be "w thout
merit." Huff, 495 So. 2d at 153.

Moreover, to the extent that the notion claimvaries fromthe
direct appeal claimregarding this aggravator, it is procedurally
barred because different argunents nay not be used to relitigate
i ssues raised on direct appeal. Medina, 573 So. 2d at 295. |In any
event, the facts of the instant case well support a finding of
hei nous, atrocious and cruel under any definition, or construction,
of that aggravator. See Johnson v. State, 660 So. 2d 637, 648
(Fla. 1995), cert. denied, 116 S.C. 115 (1996); Fennie v. State,
648 So. 2d 95, 98 (Fla. 1994), cert. denied, 115 S.C. 1120 (1995).

Motion Claim XXXIITI:

In his brief, Huff says that the trial court inproperly
consi dered "non-statutory aggravating circunmstances.” (1B 85).
The "barebones" appellate brief again fails to state any facts or
ot her support for the position. Thus, the issue as presented to
this Court is legally insufficient on its face and need not be
further considered. It is well-settled that clains cannot be

rai sed on appeal by nerely referencing the argunents contained in
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the 3.850 noti on. Duest, 555 So. 2d at 852. Such pleading is
frivol ous and shoul d not be tol erat ed.

Moreover, the lower court correctly ruled this claim
procedurally barred because it was "partially" raised on direct
appeal (Caim XVill). (R 2412). The order identifies this
conponent of the issue as the "lack of renorse"” claimraised on
direct appeal. (R 2412). This Court found sone error in
connection with that issue, but determned that it was harnl ess
since "it was used in support of findings which were already anply
supported by the record . . .." Hurff, 495 So. 2d at 153.

In his notion, Huff lists four other factors he clains were
"relied upon" by the court and anobunt to "non-statutory aggravating
ci rcunst ances: "

1. Evi dence of guilt was stronger in second trial;

2. Huff testified;

3. Court found Huff's testinony incredible;
4. guilt was 'well beyond any reasonabl e doubt.’

(R 1600). A reviewof the Supplenment to Finding of Fact Supporting

Deat h Sentence nmakes it clear that these "factors" were consi dered

i n deci di ng whet her the statutory aggravators had been proved. For
exanple, where there was testinony both in support and in

opposition to the finding of a given aggravator, the trial judge

88



had to determ ne which was the nost credible in order to determ ne
whet her the statutory aggravator applied. The State submts that
there was no inpropriety in so considering the "factors" about
whi ch Huff conpl ains. Thus, even had it not been procedurally
barred, the claimwas still properly denied summarily because it is
legally insufficient.

In his notion, Huff also conplained that "[t]o the extent
counsel failed to object or raise this issue at trial, M. Huff was
denied effective assistance of counsel." (R 1601). Si nce that
issue is not raised in the appellate brief, it is procedurally
barred in this Court. Further, it is a conclusory, "barebones,"
claimwhich is utterly insufficient on which to base 3.850 relief.
Roberts, 568 So. 2d at 1259; Kennedy, 547 So. 2d at 913. Finally,
even assumng that the failure to object to the conpl ained- of
factors constitutes deficient conduct (and the State contends that
does not), Huff has failed to allege the requisite prejudice.
| ndeed, considering the anple evidence supporting the statutory
aggravators found by the trial court and the m nuscule mtigation,
there is no reasonable possibility, nmuch |less probability, that
absent the conpl ai ned-of factors, the sentence woul d have been | ess
than death. Thus, the Strickland standard has not been net, and

the claimis legally insufficient.
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Motion Claim XXXIV:

In his brief, Huff says that the pecuniary gai n aggravat or was
i napplicable to his case. (1B 85). The |ower court correctly
ruled that this claimis procedurally barred because it was rai sed
on direct appeal (ClaimXvill). (R 2413). This Court found this
claimhad nerit and struck the pecuniary gain aggravator. Huff,
495 So. 2d at 152. Thus, summary denial of the issue in the 3.850
noti on was proper.

Motion Claim XXXV

In his brief, Huff says that "he was inconpetent to waive his

right to a penalty phase." (1B 87). The trial judge found,
"[t]his claimis completely refuted by the record . . .." (R
2413). He is correct. See Argunent |1, Mtion CaimVl, supra, at
46- 50.

In his notion, Huff also conplained that "trial counsel was
ineffective in relying on his client to make |egal decisions
regardi ng what evidence should be presented in mtigation." (R
1607). Since that issue is not raised in the appellate brief, it
is procedurally barred inthis Court. Further, it is a conclusory,
"bar ebones,"” claimwhich is utterly insufficient on which to base
3.850 relief. Roberts, 568 So. 2d at 1259; Kennedy, 547 So. 2d at

913.
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Moreover, it is clear that Huff had a strategic reason for
wai ving the penalty phase and asking the court for the death
penalty. He wanted an innmedi ate direct appeal to this Honorable
Court. See Argunment Il, Motion daimVl, supra, at 46-50. Cdearly
the alternative option had been considered. Huff, who had al ready
tried the penalty phase option in his first trial, had repeatedly
tal ked to his attorneys about the course he ultimtely chose in the
retrial. 1d. That his attorneys could not dissuade himfromhis
"stubborn"” insistence to proceed with that strategy does not
constitute deficient performance. See Rutherford, 727 So. 2d at
216 [As long as alternative courses are considered, strategic
deci sions do not constitute deficient perfornmance].

Finally, even assumng that the failure to present mtigation
inthe face of his client's adamant contention that he did not want
to proceed to a penalty phase proceeding constitutes deficient
performance, Huff has failed to show the requisite prejudice. He
has not denonstrated that there was mtigation available at the
time of the 1984 proceedi ng which was even arguably sufficient to
overconme the statutory aggravators. Thus, there is no reasonabl e
possibility, much |less probability, that had counsel put on
whatever mitigation was then avail able, the sentence would have

been | ess than death. Thus, the Strickland standard has not been
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met, and the claimis legally insufficient as the trial judge
correctly ruled. (R 2415).

Motion Claim XXXVI:

In his brief, Huff says that he "inventoried all the evidence
that coul d have been presented had he not elected to waive the
presentation of mtigating evidence. ..." (IB88). O course, he
does not bother to tell this Court what that was, or even to
provide a record citation indicating where that alleged inventory
coul d be found. The "barebones"” appellate brief again fails to
state any facts or other support for the position. Thus, the issue
cannot be raised on appeal by nerely referencing the argunents
contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
pl eading is frivolous and should not be tol erated.

Mor eover, consideration of any mtigation presented in the
3.850 notion is not appropriate where, as here, the defendant
voluntarily waived the presentation of same. |I|Indeed, the record
facts showthat Huff did nuch nore than wai ve the penalty phase, he
consistently insisted that it not be conducted from the tine he
initially nmet his defense counsel to prepare for the retrial until
the day he rejected his counsel's advice and personally addressed
the trial court on the matter. See Argunent Il, Mtion CaimWVl,

supra, 46-50.
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Finally, even if all the alleged mtigation is accepted and
considered, it is woefully short of approaching the | evel necessary
to permt a reasonable sentencer to find that it outweighs the
substantial aggravation in this case. Thus, Huff has not net his
burden to show prejudi ce under Strickland

Motion Claim XXXVITI:

Huff does not raise this claim in his appellate brief.
Therefore, it is abandoned, or waived, on appeal and is
procedurally barred fromany type of consideration. (See |IB 88-
89). Moreover, the issue is largely a restatenent of Mdtion O aim
| regarding public records sought fromthe Sunmter County Sheriff's
Department. Huff is entitled to no relief thereon. See Argunent
1, Motion daiml, supra, at 30-32.

Motion Claim XXXVIII:

In his appellate brief, Huff conclusorily alleges that "the
trial judge erred by failing to properly and tinely inpose a
witten sentence and relied on facts not in evidence at the
sentencing."” (1B 89). The "barebones" appellate brief again fails
to state any facts or other support for the position. Thus, the
issue as presented to this Court is legally insufficient on its
face and need not be further considered. It is well-settled that

claims cannot be raised on appeal by nerely referencing the
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argunents contained in the 3.850 notion. Duest, 555 So. 2d at 852.
Such pleading is frivolous and should not be tol erat ed.

Mor eover, the instant claimcould and shoul d have been raised
on direct appeal. The failure to so raise it constitutes a
procedural bar. Rutherford, 727 So. 2d at 219 n.2; Johnson, 593
So. 2d at 208; Smith, 445 So. 2d at 325. 3.850 proceedi ngs do not
serve as a second appeal. Medina, 573 So. 2d at 295.

Finally, a witten sentencing order present at the time of
sentencing was not required until 1988. Stewart v. State, 549 So.
2d 171, 176 (1989), cert. denied, 497 U S. 1031 (1989). As the
trial judge correctly ruled, "Huff's conplaint that the trial court
violated a rule that did not exist [when he was sentenced] is
legally insufficient.” (R 2417). Regarding the claim that the
court relied "on evidence and testinony not presented at the 1984
proceeding," Huff fails to specify the evidence and testinony to
whi ch he refers, nuchless allege howits consideration changed the
sentence he would have received into a death sentence. (R 1635-
1641). H s claimis legally insufficient.

Motion Claim XXXIX:

In his brief, Huff says that "the security nmeasures undertaken
in the presence of the jury violated several of Huff's rights.”

(1B 89). The "barebones" appellate brief again fails to state any
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facts or other support for the position. Thus, the issue as
presented to this Court is legally insufficient on its face and
need not be further considered. It is well-settled that clains
cannot be raised on appeal by nerely referencing the argunents
contained in the 3.850 notion. Duest, 555 So. 2d at 852. Such
pl eading is frivol ous and should not be tol erated.

In his notion, Huff identifies the "security neasures" as
bei ng shackled to a deputy when leaving the courthouse at the
conclusion of the day's proceedings. (R 1643). Defense counse
repeatedly obj ected and noved for mstrials. (R 1645). This issue
was raised on direct appeal (Point XVil). The | ower court

correctly ruled that this claimis procedurally barred because it

was raised on direct appeal. (R 2412). This Court found this
claimto be "without nerit." Huff, 495 So. 2d at 153. Had it not
been so raised, it would still be barred because it could have been
rai sed on direct appeal. See Buenoano v. Dugger, 559 So. 2d 1116

(Fla. 1990); Medina, 573 So. 2d at 295.

Motion Claim XXXX:

In his brief, Huff says that "the trial judge was m staken
about the |aw " (IB 89). In his motion, Huff identifies the
m st ake of | aw as "a m sapprehension of M. Huff's eligibility for

parole . . .." (R 1649). He clains that "[t]he court m stakenly
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understood the neaning of a 'life' sentence under Florida |aw as
the equivalent of a twenty-five year prison sentence.” (R 1649).
He concl udes this gave the judge "a fal se choi ce between sent enci ng
M. Huff to death and sentencing him to a limted period of
incarceration.” (R 1651).

The trial judge, in sunmarily denying this 3.850 claim found
that the record "shows that the judge was under no m sapprehension
about what the potential sentences for First Degree Mirder were.
[R43]." (R 2417). The lower court properly concluded that the
claimis "conclusively refuted by the record" and subject summary
denial. (R 2418).

In his notion, Huff al so conpl ained that "counsel's failureto
object at trial and to raise this issue on direct appeal is
i neffective assi stance of counsel.” (R 1651). Since that issueis
not raised in the appellate brief, it is procedurally barred in
this Court. Further, it is a conclusory, "barebones,"” clai mwhich
merely hints at both trial and appellate counsel ineffective
assi stance of counsel clainms and is utterly insufficient on which
to base 3.850 relief. Roberts, 568 So. 2d at 1259; Kennedy, 547
So. 2d at 913.

Motion Claim XXXXT:

In his brief, Huff says that "the attorney client relationship
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was breached, or a Brady violation occurred, based upon an
i nvestigative subpoena requesting |ong-distance records of his
prior attorney." (1B 90). The "barebones" appellate brief again
fails to state any facts or other support for the position. Thus,
the i ssue as presented tothis Court islegally insufficient onits
face and need not be further considered. It is well-settled that
clains cannot be raised on appeal by nerely referencing the
argunents contained in the 3.850 notion. Duest, 555 So. 2d at 852.
Such pleading is frivolous and shoul d not be tolerated.

In his notion, Huff clained that the State Attorney's Ofice
was i nvestigating one of the officers involved in the investigation
of the instant nurders, Terry Overly. (R 1653). The investigation
i nvol ved the rel ati onshi p between Overly and Huff's counsel at the
original trial, Stan Cushman. (R 1653). The State had served a
subpoena on the tel ephone conpany requesting |ong distance phone
calls placed at two of M. Cushman's phone nunbers, including his
law office. (R 1652). The subpoena covered calls from May 23,
1983 through May 23, 1984. (R 1653). As Huff admts in his
notion, "Cushman wi thdrew fromM . Huff's case in Novenber of 1980.
(R 1653).

Huff clai nms that Cushnan was a "key defense wi tness," but does

not bother to tell the court how or why. (R 1653). Neither does
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he explain how tel ephone contact between Cushman and Overly sone
three after Cushman ceased representing Huff could have inpacted
him Finally, although he reports that Overly was a witness at the
retrial, he makes it clear that Overly testified for Huff. (R
1654) . Al though he charges that "the State fought mghtily to
i npeach his credibility," he never states that the State was
successful in so doing, or that it used the phone information in
its efforts, or even that it received any i nformati on sought by the
subpoena.

He also clainms that "[h]ad successor counsel known of the
State's evidence agai nst Stan Cushnman, defense counsel coul d have
presented such information at trial. This evidence would have
resulted in a verdict of not guilty . . .." (R 1655). He al so
charges that "the State suspected that Stan Cushman was i nvol ved in
t he hom cides of [the victins], yet failed to provide this materi al
and excul patory (sic) to successor defense counsel.” (R 1655).
However, he never advises what evidence the State had agai nst
Cushman, nor does he reveal on what the State's alleged suspicion
of Cushman's involvenent in the nurders was based. Neither does he
identify a single person who he believes has information bearing on
either claim Nor does he reveal how proving that another person,

Cushman, hel ped Huff nurder his parents would result "in a verdict
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of not guilty" for Huff.

As Huff points out in his notion, material or exculpatory
evidence i s evidence that is favorable to the defendant and creates
a reasonabl e probability that the conviction or sentence woul d have
been different had it been presented at trial. (R 1656). Huff's
instant claimfalls woefully short of that standard and does not
state a 3.850 claim on which an evidentiary hearing should be
granted. The trial judge correctly denied this claimas legally
insufficient. (R 2418).

Motion Claim XXXXITI:

In his brief, Huff says that "he was denied the effective
representation of postconviction counsel because of 'under-fundi ng'
and postconviction counsel's 'excessive caseload.'" (1B 90). The
"bar ebones" appellate brief again fails to state any facts or ot her
support for the position. Thus, the issue as presented to this
Court is legally insufficient on its face and need not be further
consi der ed. It is well-settled that clains cannot be raised on
appeal by nerely referencing the argunents contained in the 3.850
nmotion. Duest, 555 So. 2d at 852. Such pleading is frivol ous and
shoul d not be tol erat ed.

The trial court found:

M. Huff's convictions and sentences were affirmed by the
Fl orida Suprene Court nore than el even years ago and .
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for the next decade M. Huff has been represented by
vari ous attorneys who speci ali ze in capi tal
postconviction litigation. Through these attorneys, M.
Huf f has conducted a thorough and conprehensive search
for public records, including depositions of various
public records <custodians and several evidentiary
hearings regarding disclosure of such records. M.
Huff's representatives filed an original 3.850 notion in
1989 and a 238- page Amended Motion in 1996. That anended
nmotion, too, has been corrected and supplenented by
addi tional pleadings. Throughout the proceedings, the
attorneys who have appeared before this Court on M.
Huff's behalf have been prepared and have zealously
advocated his position. This Court has at no tine
observed any indication that the funding of CCR has
adversely affected the substantive rights of this
Defendant

Mor eover, the Court finds that this C ai mdoes not in any
way challenge the viability of the Defendant's
convictions or sentences and thus is not a cognizable
claim
(citations omtted) (R 2419) (enphasis added).
Moreover, there is no entitlenent to effective assistance of
collateral counsel. TLambrix v. State, 698 So. 2d 247, 248 (Fl a.
1996), cert. denied, 118 S.Ct. 1064 (1998). See Pennyslvania v.

Finley, 481 U.S. 551 (1997); Butterworth v. Kenny, 714 So. 2d at

407- 408.
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ARGUMENT IIT

Huf f conplains that the trial judge should have permtted him
to further amend his previously filed and ruled on Rule 3.850
motion. (1B 90). He clainms that

[t] he purpose of [his] request . . . was to provide the

very details . . . which the Crcuit court said were

| acking in the 3.850 notion as filed by CCR and served a

pases for the denial of an evidentiary hearing on those

i ssues.

(IB 93). The State disagrees.

First, Huff's request was untinely in that it was nade not
only after his Rule 3.850 notion had been filed and repeatedly
amended, but well after it had been ruled on at the Hurff hearing.®
See R 2174-2220. Further, it cane after previous continuances
granted by the trial court to Huff's current counsel, including a
45 day continuance which was "nost recent"” to the date of the
filing of the notion to again anmend the 3.850 notion. (R 2302).
The notion to anend was not filed with a proposed anended Rule
3.850 notion, but rather, asked for nore tinme in which to read the
record, evaluate the case, and wite the anended notion. (R 2302).

| ndeed, defense counsel had not even finished reviewing the trial

transcript, muchless the materials provided himby CCR (R 2302).

The trial court denied "each and everyone," and adopted "t he
State’s anal ysis" and "reasons stated in the State’s answer."” (R
2220).
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Under these circunstances, it was far too late to amend the notion
as to the issues already disposed of.

Second, the notion to amend makes it clear that the issue of
the sufficiency of the allegations was litigated by Huff's attorney
at the Huff hearing. The State's response to the pending Rule
3. 850 notion enphasi zed the | egal insufficiency of the allegations.
(R 1746; 1749; 1750-1753; 1754-1766; 1767-1776; 1778-1781; 1782-
1783; 1785; 1788-1789; 1790-1798; 1801-1804). Rat her than seek
amendnent, Huff took the position that he "did not have to provide
specificity as to allegations of ineffectiveness." (R 2302).
Thus, he specifically waived any anendnent for the purpose now
asserted as the reason the trial judge should have permtted

further anmendnent of the pending 3.850 notion.
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CONCLUSION

Based upon the foregoing argunents and authorities,

convictions and sentence of

respects.

death should be affirmed i

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

Huff's

n all

JUDY TAYLOR RUSH

ASSI STANT ATTORNEY CGENERAL
FLORI DA BAR #0438847

444 Seabr eeze Boul evard

Fifth Fl oor

Dayt ona Beach, Florida 32118
(904) 238-4990

Counsel for Appellee
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