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PRELIMINARY STATEMENT

Respondents in this action are Marc Z. Edell and Budd,

Larner, et al. The Petitioner in the action is Art Silvestrone.
Respondents will be referred to herein as “Edell” and *Budd,
Larner”, or collectively as “Respondents.” Petitioner shall be

referred to as “Silvestrone” or “Petitioner.”

For the Courtés conveni ence, Respondents will adopt the
synbols and citations to the record on appeal utilized by Peti-
tioner and set forth in the preface page of Petitionerés Initial
Brief on the Merits. In addition, references to Respondentsé
appendix filed herewith shall be “(RA Tab #, p. # ). For the
Courtés conveni ence, excerpts of the Deposition of Art Silvestrone
and the Deposition of Stephen MIbrath referred to herein are

i ncl uded i n the Respondent s& Appendi x as Tabs 1 and 2 respectively.



I. STATEMENT OF THE CASE AND FACTS

For the convenience of the Court, Respondents adopt the
statenent of the case and the statenent of the facts set forth in
Petitionerés Brief on the Merits except with respect to the
fol | ow ng.

Si |l vestrone sued the PGA Tour, Inc., inthe United States
District Court for the Mddle District of Florida, Olando
Division, (the “federal court trial”), claimng that the PGA Tour
violated federal antitrust laws by its rules regarding who could
conpete in senior tour golf tournanents and by wongfully excl udi ng
him from conpeting in three golf tournanents.® Although Silve-
strone expected a larger verdict, he was victorious at trial and
was awar ded danmages in the amount of $3,770, which was trebl ed.
This result is not atypical of antitrust cases against sports
associ ations,? yet Silvestrone was unhappy with the verdict and the
results of the trial. According to his deposition, Silvestrone
felt that Edell should have asked for damages during final

argunent,® and shoul d have retained an econom st to testify as to

1Silvestrone participated in 115-120 golf tournanents while
playing on the senior tour. (RA 1, Depo. of Silvestrone, pp.
92-93).

2See, e.q., United States Football League v. Natél Football
League, 842 F. 2d 1335 (2d Cir. 1988) (affirmng jury award of
damages in the anmpbunt of $1, trebled to $3.)

3Sil vestrone believed Edell should have asked for $2 nmillion

during closing argunents. (RA 1, Depo. of Silvestrone, pp.
116- 19). Prior to trial Silvestrone turned down settlenent
offers as high as $175,000 because he wanted $2 nillion. (RA
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his damages,* even though he adnitted that no econonist could
predi ct how much noney he would have earned had the rules been
different or had he not been excluded fromthe three tournanents.
(RA 1, Depo. of Silvestrone, p. 84). Silvestrone al so contended
that Edell originally told himthat settlenent proceeds would be
tax free but later told him(well before trial) that any settl enent
proceeds would be taxable. (RA 1, Depo. of Silvestrone, pp. 51-
52).

As Petitioner points out, Silvestrone approached Stephen
MIlbrath (“MIlbrath”), an Ol ando attorney, about taking over the
case and bringing it to trial. (RA 2, Depo. of MIlbrath, pp. 16,
28, 35). Although MIbrath declined to represent Silvestrone at

trial, he did advise Silvestrone throughout the trial.

1, Depo. of Silvestrone, p. 41). When asked the reason for
wanting $2 mllion, Silvestrone responded he could have asked
for $10 mllion, “lItés a good nunber” and he thought he could

get $2 mllion because people in law suits get $2 nllion.
Silvestrone stated he believed that the jury could give him any
nunber they wanted to. (RA 1, Depo. of Silvestrone, pp. 41,
83).

“(RA 1, Depo. of Silvestrone, p. 83). However, in a letter
to Edell dated Decenber 26, 1989, Silvestrone stated “...1 wll
insist upon hiring the experts nyself so that | can control the
costs.” (RA  3). Furt her, Silvestrone suggested several
econom sts who had been suggested to him by Steven M brath.
These suggestions included Professor Charles Goetz of the
University of Virginia Law School . Results of discussions wth
Prof essor Coetz were sumarized in a letter to Professor Goetz
from Harriet D. MIlks of Edellés office (RA 4). As that letter
clearly shows, Professor Goetz did not believe he could be of
any assistance of Silvestrone.



The jury returned its verdict awarding Silvestrone
damages on February 27, 1990. However, final judgnent was not
entered until February 4, 1992. The delay in the entry of the
final judgnent was due alnobst entirely to post-trial notions for
attorneyst fees filed by Respondents. However, neither the notions
for attorneysé fees nor the anbunt of attorneysé fees charged were
alleged as a basis of Silvestronels |egal malpractice claim

Further, entry of final judgnment was not del ayed by the
cal cul ation of trebl e danages. According to the applicable statute,
as discussed below, once the jury verdict is rendered in an
antitrust case, damages are autonmatically trebled wunder the
statute. Thus, the act of trebling the damages award was sinply a
m nisterial act. See 15 U S.C. 8§ 15(a); Fla. Stat. 542.22(1).
After approximately April, 1990 (when the Court deni ed Sil vestronets
nmotion for injunction), the only remai ning i ssues to be resol ved by
the court were disputes with regard to the anmount of the attorneysé
fees.®

Al nost inmmediately after the conclusion of the federal
court trial, in early Mrch, 1990, Silvestrone consulted wth
M I brath about the possibility of bringing a malpractice suit

agai nst Respondents. (RA 1, Depo. of Silvestrone, pp. 103-05; RA

5'n addition, as Petitioner acknow edged, denn Teal filed
a motion for new trial or additur in his case, which was a

separate case that was tried with Silvestroneis case. Teal s
notion did not affect Silvestroneis rights or when his cause of
action accrued. However, Tealés notion, and its disposition,

del ayed the entry of final judgment in Silvestronels case.
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2 Depo. of MIlbrath, pp. 45-46). M| brath advised Silvestrone
agai nst appeal. (RA 2, Depo. of MIlbrath, p. 114). Thereafter

Silvestrone specifically instructed Edell not to pursue post-trial
nmotions for additur, new trial or an appeal. (RA 5; RA 6; RA 1,
Depo. of Silvestrone, pp. 128-30; RA 2, Depo. of MIbrath, p. 113).

Silvestrone waited approxi mately three years (until Mrch
19, 1993) before he filed a conplaint alleging mal practi ce agai nst
Respondent s based upon t he al | eged negli gence before and during t he
federal court trial. The trial court in the malpractice action
entered sunmary judgnent, finding that the statute of limtations
barred Sil vestronets claim On appeal, the Fifth District affirned
and held that the statute of limtations began to run when the
juryés verdict was entered because Silvestrone had all the infornma-
tion necessary at that time to establish his cause of action. (A
3).

As the Fifth District properly recognized, Silvestrone
was well aware of the facts giving rise to his claimfor mal prac-
tice against Respondents at the conclusion of the federal court
trial. In fact, he sought | egal advice concerning such a claimin
1990. Yet, Silvestrone did not file a claimfor malpractice for
over three years, delaying the filing of that claim with ful
know edge of the facts upon which his action was based. The Fifth
District properly noted that Silvestrone admtted he was aware of
the facts giving rise to his claimfor l|legal malpractice at the
concl usi on of the underlying federal court trial and instructed his

5



attorney not to pursue any actions which mght renedy his alleged
injury. (A 2-3). Thus, the Fifth District affirmed the tria
courtés grant of summary judgnent. Judge Sharpés di ssent does not
take i ssue wth the foregoing facts but concl udes that there should
be a bright line rule that the statute of limtations does not
start to run until the entry of final judgnment. (A 9).6

ITI. SUMMARY OF THE ARGUMENT

Petitioner asks this Court to ignore the facts of this
case, and the application of the lawto those facts, and instead to
institute a bright line rule which wuld require that a fina
j udgnent or decision on appeal be entered before any action for
litigational mal practice could accrue and the statute of limta-
tions could begin to run. This is sinply not appropriate as it

asks this Court to speculate on what mght be appropriate under

I'n her opinion, Judge Sharp stated that between the juryiés
verdict and the entry of the final judgnment various notions were
filed, and at Jleast a portion of these notions could have
affected the outcone. She then offers the exanples that the
judge could have granted a new trial or even reversed the jury
verdict and could have revisited the cause at any tine and

changed the result wup wuntil the time the final judgnment was
ent er ed. (A 9-10). This statement is incorrect. Under the
Federal Rules of Civil Procedure a notion by the parties would
be required in order to vacate or nodify the verdict. See,

e.g., Johnson v. New York, NH & HR Co., 344 U S. 48, 73 S
. 125 (1952) (stating that a trial court cannot enter a
judgnent notw thstanding the verdict in the absence of a notion
for such a judgnent made wthin ten days after the reception of
the verdict.) See also Ruth v. Sorensen, 104 So. 2d 10 (Fl a.
1958) (stating that Fed. R CGCv. P. 59 preserves the right of
the litigant to nove for a new trial). Because Silvestrone
precluded all such notions those rules provide him no relief and
did not confer any authority on the trial court which could have
affected the outcone of the case after the juryés verdict.

6



different circunstances rather than apply the law to the facts of
this case. The Fifth District Court of Appeal properly appliedthe
law to the undisputed facts, and concluded that the limtations
period began to run upon the entry of the juryés verdict in the
federal court trial, affirmng the summary judgnent entered bel ow

Florida Statutes 8§ 95.11(4) (1997) provides that the
statute of limtations for a legal mal practice action is two years
and “the period of limtations shall run fromthe tine the cause
of action is discovered or should have been discovered with the

exercise of due diligence.” Further, the Fifth District properly

interpreted this Courtés ruling in Enployersé Fire | nsurance Co. V.

Continental Insurance Co., which ruled that the judicial event

whi ch causes a statute of l[imtations to begin to run is not the
sane as the judicial event which comrences the time to file an

appeal . Enployerst Fire supports the Fifth Districtés ruling that

Silvestronets rights were finally and fully adjudicated as of the
dat e of the juryés verdi ct because the verdict established the basis
of the liability Silvestrone now clainms. The cases relied on by
Petitioner do not support his position that a final judgnment nust
be entered before full and final adjudication on the nerits can
occur based on the facts of this case. Nei ther the trebling of
darmages nor the award of attorneysé fees and costs contained in the
final judgnent changed the full and final determ nation of Silve-
stronets rights decided by the jury. The trebling of damages is a
mnisterial act; the award of attorneyst fees is ancillary to any

7



i ssue of damages. Thus, they do not affect the clains upon which
Si |l vestrone brought suit.

The Fifth Districtés opinion properly determ ned that
redressabl e harmand know edge of the injury was established as of

the date of the juryés verdict in accordance with Peat, Marw ck,

Mtchell & Co. v. Lane. The Peat, Marwi ck court held that a cause

of action for mal practice does not accrue until the existence of
redressable harmor injury is established and the injured party

knows or should know of the injury or negligent act. Neither Peat

Marwi ck nor the other cases relied on by Petitioner holds that
redressabl e harm occurs only upon the entry of a final judgnent.
The fact that Silvestrone precluded all actions which mght cure
his alleged harm establishes that Silvestroneis redressable harm
occurred as of the date of the juryés verdict, and by his own
adm ssion he knew of the alleged nalpractice as of that date.
Therefore, the Fifth District Court of Appeal properly found, under

t he Peat, Marwi ck standards, that Sil vestroneés cause of action, and

therefore the statute of Iimtations, began to run as of the date
of the juryés verdict.

Moreover, the ruling by the Fifth D strict does not
require a revival of an expired statute of limtations, and does

not conflict with In re Estate of Smth as suggested by the

Petitioner. Petitioner again asks this Court to speculate as to

what m ght have happened had Silvestrone changed his mnd and

appeal ed. However, as noted by the Fifth District Court of Appeal,
8



Silvestrone did not change his mnd. He specifically prohibited
any notion for new trial or additur, and prohibited an appeal
Thus, by Silvestroneis own instructions, there was no appeal which
could possibly revive an expired action barred by a statute of
limtations. This Court nust reviewthe facts at hand. The Fifth
District properly did so, and determ ned that because of Silve-
stronefs actions, the statute of limtations began to run as of the
date of the juryés verdict.

Finally, Silvestrone argues that if the statute of
[imtations began to run as of the date of the juryés verdict, then
the doctrine of continuous representation tolls the statute of
[imtations. However, as the Fifth District properly noted, this
argunent may not now be addressed as it was never raised in the
trial court. Such a tolling argunent would be in the nature of an
avoi dance of the affirmative defense filed by Respondents, and
therefore Silvestrone would be required to file a reply to the
affirmati ve defense, which he did not do. Additionally, even if
applied, the continuous representation doctrine does not toll the
statute of limtations because Silvestrone had know edge of the
al | eged mal practice both before and during the federal court trial.
He cannot sit back and wait for Respondentsé representation to end
to file a malpractice claim under Florida |aw. Further, the
doctrine of continuous representation is nost often asserted where
the professional continually assures his client that the problem
will be fixed and thereby causes the client to do nothing.

9



Clearly, that did not occur. Respondents never assured Silvestrone
that they would correct the problens of which he now conplains.
For these reasons, the continuing representation doctrine does not
toll the statute of limtations.

ITI. LEGAL ARGUMENT

A. THE FIFTH DISTRICT PROPERLY APPLIED THE STATUTE OF
LIMITATIONS FOR LEGAL MALPRACTICE TO THE INSTANT
FACTS AND AFFIRMED THE TRIAL COURT(S ENTRY OF
SUMMARY JUDGMENT

The trial court and the Fifth District correctly
determined that Silvestrone did not bring his action for |ega
mal practi ce agai nst Respondents within the two year |imtations
period set forth in Florida Statutes 8§ 95.11. The Florida
Legi sl ature has determned that the statute of limtations for a
| egal mal practice action is two years and “the period of |imta-

tions shall run fromthe tine the cause of action is discovered or

shoul d have been discovered with the exercise of due diligence.”

Fla. Stat. § 95.11(4) (1997) (enphasis added). As of the date of
the juryés verdict in the federal court trial, Silvestrone knew of
the alleged acts of nal practice and believed he had been danaged.
He consulted with an attorney regarding the malpractice claim
imredi ately after trial. Thereafter, he instructed Edell not to
appeal and not to file notions for additur or newtrial. Silve-
strone thereby precluded any action which mght have cured or

mtigated the consequences of the mal practice he alleges, and the

10



only actions which could have delayed the comencenent of

statute of limtations.

1. The Fifth District properly interpreted
Florida law and determined that the stat-
ute of limitations began to run upon the
jurvis verdict.

a. The Fifth District properly
interpreted Employerst Fire.

As noted above, the statute of limtations for

t he

| egal

mal practice begins to run when a plaintiff knows or should know of

the alleged mal practice. See Fla. Stat. 8§ 95.11(4). This Court

has establi shed

[imtations to begin to run is not

judicial event

that the judicial event which causes a statute of

whi ch conmences the tine to file an appeal

necessarily the sane as the

In

Enpl oyersé Fire Ins. Co. v. Continental Ins. Co., 326 So. 2d 177,

181 (Fla. 1976), this Court stated:

Statutes of Limtations are enacted to bar
cl ai nrs whi ch have been dornant for a nunber of
years and which have not been enforced by
persons entitled to enforcenent. To allow
that tinme period to be expanded by the inter-

val

between a final adjudication of liability

containing all the information necessary to

establish the enforceable right, and the

courtés execution of a fornml piece of paper

called final judgnent, would be to extend the

statutes unnecessarily by nonuniform | engths
of time. For these reasons, we hold that the
time period for neasuring a statute of limta-
tions comences at the tine a litigantés |ia-
bilities or rights have been finally and fully

adj udicated. In general this will nean when

the presiding judge or clerk records judgnent
for one party against the other in a specified
anount after either a jury or non-jury trial.
In these cases neither the signing of a mnute

11



book nor the signing of a docunent of final
judgnent are relevant to the liability of one
party to the other for a specified anount.
The fact of liability can be established for
purposes of alimtations defense irrespective
of the date on which the ninute book entry or
t he judgnent document i S signed.

Id. (enphasis added) (footnotes omtted).

In the above-cited |anguage, this Court specifically
addressed t he question of when the statute of [imtations begins to
run where there is no appeal, as is the case here. By its
| anguage, the Court specifically recognized that the entry of a
final judgnent is not necessary to begin the running of the statute
of limtations. | ndeed, the court stated that the fact of
liability can be established for purposes of the statute of

limtations irrespective of the date of the final judgnent or even

the m nute book entry. What is necessary to commence the statute

of limtations is the full and final adjudication of the litigantis

rights.”’

™ Adjudicate” neans “To determine finally.” Bl ackés Law
Dictionary 42 (6th Ed. 1990). “Adj udication” is defined as “The
| egal process of resolving a dispute. The formal giving or
pronouncing a judgnment or decree in a court proceeding... it
inplies a hearing by a court, after notice, of l|egal evidence
on the factual i ssue(s) involved. The equivalent of a
fdet er m nat i ond. It contenplates that the clains of all the
parties thereto have been considered and set at rest.” 1d.
(citations omtted); see also MIller v. Scobie, 152 Fla. 328, 11
So. 2d 892, 894 (Fla. 1943). Thus, the term “adjudicate” or

“adj udi cation” does not require the entry of a final judgnent.

12



In Enployersé Fire, the plaintiffés rights were finally

and fully adjudicated by a judgels signed mnute book entry which
set forth the courtés ruling after a non-jury trial. El even nonths
after the mnute book entry, a formal final judgnent which
i ncorporated the mnute book entry was signed and recorded by the
trial judge. This Court found that the mnute book entry was
sufficient to establish the fact of liability, and thus there was
no reason to delay the conmmencenent of the statute of limtations
until the final judgnent docunent was entered. 1d.

Li kewi se, in this case, the juryés verdict determ ned t he
liability of the parties. Approximtely two years after the juryiés
verdict, a formal docunent entitled final judgnent was signed and
recorded by the trial judge incorporating the juryés verdict,
awardi ng attorneyés fees, and entering judgment for petitioner

Like the mnute book entry in Enployersé Fire, the jury verdict

constituted a full and final adjudication of liability and
contained all information necessary to establish Silvestroneés
enforceable right. See id. Thus, there was no reason to del ay the
statute of limtations until final judgnent according to this

Courtés ruling in Enployersé Fire.

Silvestrone attenpts to distinguish a jury verdict from
a mnute book entry. However, the mnute book entry was sinply a
record of the courtés determ nation after a non-jury trial, nmuch as

the juryés verdict is arecord of the juryés determ nation after the

13



conclusion of the evidence. The fact that there is no actual
“mnute book entry” is not dispositive. The juryés verdict,
establishing Silvestroneis damages, determ ned Silvestronets rights
and liabilities.

Silvestrone al so argues that unlike Enployersé Fire, al

judicial labor in determning liability and damages was not
conpl ete when the juryés verdict was rendered in the federal court
trial. Silvestrone argues that this is obvious because the
District Court trebled his damages and awarded attorneysé fees and
costs after the verdict, and therefore the verdict did not finally
and fully adjudicate his rights and liabilities.

Wth regard to the i ssue of the trebl e damages, however,
they were set wupon the award of the juryés verdict under the
statute. The statute provides, “[Al ny person who shall be injured
in his business or property by reason of anything forbidden in the
antitrust laws may sue therefor in any district court of the United
States... and shall recover threefold the damages by him sus-

tained....” 15 U S.C 8§ 15(a) (enphasis added); see also Fla.

Stat. 8§ 542.22(1). The federal court did not have discretion not
to treble the damages; thus, once the juryés verdict was rendered,
t he damages were automatically trebled under the statute, and no
judicial |abor remained.

Further, an award of attorneysé fees and costs is not an

el ement of damages, and is not one of Silvestronels bases for

14



bringing the nmal practice action.® See McG@irn v. Scott, 596 So. 2d

1042 (Fla. 1992). The determination of attorneysé fees is a matter
ancillary to a damages award, and does not affect the finality of
an underlying judgnent. Id. Thus, although the formal final
judgment was entered later, and the attorneyst fees and costs
included therein, it was the juryés verdict which established
Si | vestronels damages upon whi ch he now appeal s.

The Fifth District correctly reviewed these facts and
stated that Silvestrone was not suing on the final judgnent but was
suing on “specific acts of alleged nmalpractice, which to his
know edge, occurred |long before the entry of the final judgnent.”
(A 2) (enphasis added). Applying the facts of this case to the | aw

established in Enployersé Fire and Florida Statutes 8 95.11(4), it

is clear that the statute of Ilimtations began to run when
Silvestrone knew of the alleged harm which occurred upon the
rendition and entry of the jury verdict, not upon the entry of the
final judgnent.

| nst ead of considering these facts, Petitioner urges this
Court to establish a bright line, wooden rule that no claim for
|l egal mal practice nmay ever accrue before the entry of final
judgnment. Petitioner argues that this nust be the rul e even where

there has been an adjudication of liability if the entry of the

8Silvestrone did not raise the issue of attorneyst fees as

a basis for his claimin the Crcuit Court or District Court

Appeal .
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final judgnment is delayed. Such a rule would be contrary to the
express and unanbi guous | anguage of Florida Statutes § 95.11 which
provides that the |imtations period begins to run when the

plaintiff knew or should have known of the cause of action. Fla.

Stat. 8 95.11(4). Indeed, this Court specifically rejected such a

bright line rule in Enployerst Fire, refusing to require that a

final judgnent be entered before the limtations period may begin
to run. This Court recognized that the limtations period begins
torun when the plaintiffés rights are finally and fully adjudi cat ed
which nmay be established irrespective of the date of final
judgment. 1d. at 181. As the Fifth District noted, once the jury
returned its verdict and Petitioner directed Respondents not to
seek additur, nove for newtrial, or file an appeal, Petitioner had
all the information necessary to bring a |legal malpractice claim
agai nst Respondents and could have filed this action then. The
statute of limtations necessarily began to run at that tine. (A
3).°9 To delay the comrencenent of the statute of limtations
under the facts of this case until the entry of final judgnent

woul d directly contravene this Courtés prior rejection of such a

°l'n fact, had Petitioner brought this malpractice claim in
1990 or 1991, Respondents could not have clained that the suit
was premature because the cause of action accrued when the juryiés
verdi ct was rendered and Petitioner knew of the alleged
mal practi ce. See Edwards v. Ford, 279 So. 2d 851 (Fla. 1973)
(notice or knowedge by a client that a cause of action has
accrued triggers t he statute of limtations for | egal
mal practice).
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bright line rule. Therefore, the Fifth Districtés opinion should
be affirnmed.
b. The cases following Employersé
Fire do not require entry of
final judgment to commence the
statute of limitations.
Petitioner cites a nunber of other cases for the
proposition that the statute of limtations could not run unti

final judgnment was entered. For exanple, Petitioner relies on

Mc@urn v. Scott for the proposition that only the final judgnent or

final order determnes the rights and liabilities of the parties.
However, MGurn does not address the statute of |imtations.
I nstead, McQ@urn dealt with the tinme for comencing an appeal. As
not ed above, this Court has drawn a clear distinction between the
time for commencing an appeal and the tine for commencing the

limtations period. See Enployersé Fire, 326 So. 2d at 181. MQ@irn

found that a judgnent attains the degree of finality necessary for
an _appeal when it disposes of the action between the parties and
| eaves no judicial |abor to be done except the execution of the
judgment. MQ@irn, 596 So. 2d at 1043. No appeal was or coul d be
t aken here. For purposes of the statute of limtations, Silve-
stroneés clai mmatured once the jury returned its verdi ct and he was
aware of his claim

Petitioner also raises a new issue by likening the
trebling of danages to the determ nation of prejudgnent interest,

di scussed in MQirn. However, trebling the damages is unlike
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prejudgnent interest. Prejudgnent interest is available in sone
cases, but not in others; thus, a court nust determ ne whether
prejudgnent interest is appropriate in each case. However, the
antitrust statute does not grant the court discretion to decide
whet her to trebl e damages. Instead, it provides that the plaintiff
“shall” recover treble damages. 15 U.S.C. 8 15(a). Wile it is
true that treble damages are an elenent of damages, and not
ancillary to the action like attorneyst fees, it is not true that
the trebling of danages requires judicial | abor as i s nmade cl ear by
the statute.® Thus, McGurn cannot support Petitionerés theory that
there was no final determnation of the rights and liabilities of

Silvestrone until the attorneysté fees were included in the final

j udgnent .

Petitioner also relies on Gissomyv. Commercial Union
| nsurance Co., 610 So. 2d 1299 (Fla. 1st DCA 1992). It, too, is
not dispositive. There the court stated, “Odinarily, the

statutory tinme commences on the date when judgnent was entered and
litigation has cone to an end.” 1d. At 1309. Petitioner requests
this Court to ignore the facts of this case and find that this is
the ordinary situation. However, because Silvestrone was aware of

hi s damages well before the entry of the final judgnent, and even

©Further, as previously noted, MGQGurn specifically found
that the issues of costs and attorneyst fees nay be adjudicated
after final judgnent, and the reservation of jurisdiction to
award these types of fees does not affect the finality of the
under | yi ng judgnent. Id. at 1044.
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consulted an attorney about |egal nmal practice prior to that tine,
this is certainly not the ordinary case; the ordinary rule cannot
sinply be blindly applied.

Petitioner further relies on Zakak v. Broi da and Napi er,

P. A, 545 So. 2d 380 (Fla. 2d DCA 1989) for the general rule that
if a cause of action for legal mal practice is predicated on errors
or omssions commtted in the course of litigation, the statute of
[imtations does not begintorununtil the litigation is concluded
by final judgnent, or decision on appeal. 1d. at 381l. However,
the facts of Zakak are materially different from those herein
present ed.

| n Zakak the appellants retained the appell ees to defend
them in a personal injury action. During the course of the
litigation, one of the attorneys represented that he had the
authority to settle the case and the appellants would contribute
$15,000 toward to the overall settlenent. The plaintiff accepted
t he of fer, but appellants refused to contribute $15, 000, contendi ng
that their attorney did not have authority to settle. Id. The
trial court granted the plaintiffés notion to enforce the settl enment
agreenent, and ordered appellants to pay. After they refused, the
trial court entered a final judgnent for damages. |d.

Appel l ants | ater sued appel |l ees for | egal nmal practice and
the trial court dismssed the action finding that the statute of
[imtations began to run when the trial court entered the order
requiring the appellants to pay. 1d. However, the Second D strict
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stated that the order did not becone final at that tinme because the
trial court had the authority to reconsider and nodify or vacate
the order until entry of final judgnent.

Unl i ke Zakak, the present case is preni sed on Petitionerés
al | eged danmages whi ch accrued when the jury returned its verdict.
Thereafter, Petitioner precluded any acti ons whi ch m ght have cured
the all eged damages. No judicial | abor remai ned which coul d af fect
Silvestronels rights and liabilities. Mdreover, even t he Zakak court
acknowl edged that a limtations period in a legal malpractice
action begins to run upon entry of final judgnent or appellate
deci sion, “unless the facts of the case clearly showthat the | egal
mal practice was or should have been discovered at an earlier

date...” [d. at 381 (citing Sawer v. Earle, 541 So. 2d 1232 (Fl a.

2d DCA 1989) (enphasis added). !

Simlarly, Spivey v. Trader, 620 So. 2d 212 (Fl a. 4th DCA

1993) and Wl kerson v. Sternstein, 558 So. 2d 516 (Fla. 1st DCA

1990) do not support Petitionerés argunment that a final judgnent is

necessary for the statute of limtations to run. The factua

“As Petitioner has noted, Sawer v. Earle was disapproved
by Peat, Marwick, Mtchell & Co. v. Lane, 565 So. 2d 1323 (Fla.

1990). However, it was disapproved only to the extent that
Sawer conflicted with that decision. It was not overrul ed.

The Peat, Marwi ck Court distinguished Sawer, noting that in the
Sawyer case the client understood and believed that hi s
representation was not proper at an earlier stage when he

dismssed his |awer, whereas 1in Peat, Marwi ck, the Lanes
believed that their accountantés advice was correct (until the
tax courtés decision) and proceeded upon that advice. Id. at
1327. Thus, the disapproval of Sawer does not affect the

statenent cited in the Zakak case.
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situations in those cases are dissimlar to the present case. In
bot h cases no harm or damage had occurred to the plaintiffs unti
the entry of the final judgnent. However, in this case, as noted
by the Fifth D strict, Silvestrone was suing not on the fina
j udgnent but on specific acts of alleged nmal practice which he knew
had occurred | ong before the entry of final judgment. (A 2). By
his own adm ssion, he knew that the alleged mal practice occurred
during trial and he consulted a | awer regarding this claim Thus,
he coul d have filed his mal practice action shortly after the juryiés
verdi ct because it was the verdict, not the entry of the final
judgnment, which resulted in the adjudication of his rights, and
thereby resulted in his all eged damages.

W kerson and Spivey do not address situations in which
the harmclearly occurred prior to the entry of the final judgnent
as there was no adjudication establishing harm until the fina
j udgnent . By relying on these cases, Petitioner is again asking
this Court to ignore the facts of this case, and sinply hold that
the statute of limtations never begins to run in litigationa
mal practice cases until the final judgnent is entered.

Finally, Petitioner relies on Eldred v. Reber, 639 So. 2d

1086 (Fla. 5th DCA 1994). In Eldred, the appellant |ost the
underlying case, allegedly due to his attorneyés mal practice, and
appeal ed. Had he won the appeal, it would have obviated the
attorneyés negligence. However, the appellant |ost the appeal and
then sued his attorney. The attorney defended on the ground that
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the statute of limtations began to run when the appellate court
rendered its decision. The appellant argued that the limtations
period began to run when the appellate court issued its nandate,
not upon rendition of the decision. The Fifth District held that
the limtations period began to run when the deci si on was render ed.
Id. at 1087.

Petitioner argues that the full and final adjudication
which is required for the statute of limtations to begin to run
where there is no appeal coincides with the term “rendition.”
Petitioner argues that the Eldred court thereby equated the
commencenent of the running of the statute of limtations with the
rendition of a final judgnent. However, Eldred sinply dealt with
whet her the date of rendition or date of nmandate by an appell ate
court was the applicable date, not whether entry of a final
judgnent is required to commence the statute of limtations. Eldred
required only that the rights be finally and fully adjudicated,
whi ch, in that case, occurred upon the rendition of the order; the
mandate was a nere technicality.

As addressed above, full and final adjudication of
Silvestroneés rights occurred as of the date of the jury verdict.
Thereafter, Silvestrone precluded any acti on which m ght reverse or
| essen the result. Therefore, there was a full and final determ -
nation of his rights in 1990. These facts nust be consi dered when

reviewing the Fifth Districtés opinion; the Fifth District properly
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determ ned that the statute of limtations period began to run from
the date of the jury verdict.
2. The Fifth District properly determined

that redressable harm was established as
of the date of the jurvis verdict.

Petitioner also relies on Peat, Marwi ck, Mtchell & Co.

v. Lane, 565 So. 2d 1323 (Fla. 1990), and other cases, to argue
that a cause of action for malpractice does not accrue until
redressable harmis established, which, Petitioner argues, is when
the underlying action is concluded by final judgnent or appeal
However, these cases do not equate redressable harmwith the entry
of final judgnent. | nstead, these cases support Respondentsé
posi tion.

In Peat, Marwick this Court held that a cause of action

for mal practice accrues when the existence of redressable harm or
injury is established and the injured party knows or should have
known of the injury or negligent act. |d. at 1325. There, the
i ssue was whether the injury occurred when the Internal Revenue
Service challenged the Lanesé tax returns or when the tax court
ruled on the appeal. This Court recognized that if the negligent
conduct could be overturned and thereby renedied on appeal, no
redressabl e harmexisted until the appeal was decided. [d. Thus,
the court found that no redressable harm occurred until judgnent

was entered by the tax court against the clients.
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In Peat, Marwi ck, the clients believed their account antés

advi ce was correct and appeal ed. They sinply had no know edge of
the actual harm prior to the tax courtés opinions. Silvestrone,
however, had such know edge. Unlike the litigational malpractice

cases addressed in Peat, Marwi ck, Silvestrone knew of the alleged

mal practice at the time of the juryds verdict.'? Appellate review
coul d not renedy the all egedly negligent conduct and t hereby renove
redressabl e harm est abl i shed by the juryés verdict because, as the
Fifth District specifically noted, Silvestrone prohibited any such

appeal or other action. (A1, 3) Peat, Marwi ck does not deal with

facts simlar to the instant case, and it clearly does not
establish a bright Iine rule that redressabl e harmoccurs only upon
entry of final judgnent.

The other cases upon which Petitioner relies are also

I napposi te. For exanple, in Zuckerman v. Ruden, Barnett,

McC oskey, Smth, Schuster & Russell, P.A., 670 So. 2d 1050 (Fl a.

3d DCA 1996), the Court agreed that redressable harm as well as
knowl edge of the injury or negligence nust be established before
the statute of limtations wll begin to run. Id. at 1051.

However, in that case Zuckerman sued t he Ruden, Barnett firm based

2Florida law is clear that a plaintiff nmust only know of
the facts giving rise to a cause of action or |legal malpractice
and have sone damages in order to trigger the statute of

[imtations. It is not necessary for the plaintiff to know the
full extent of his damages. See Edwards v. Ford, 279 So. 2d
851 (Fla. 1973); Throneburg v. Boose, Casey, G klin, Lubitz,
Martens, MBane & QConnell, P.A., 659 So. 2d 1134, 1136 (Fla.

4th DCA 1995); case dism ssed, 664 So. 2d 248 (1995).
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on a possible mal practice stemm ng froma problematic foreclosure
action. Zuckerman attenpted to sue his attorney during the
litigation of a foreclosure action and brought the nmal practice suit
before the issues on the nerits in the foreclosure action were
deci ded. The Court found that Zuckerman could not establish
redressabl e harmuntil the nerits were resol ved, and therefore, the
statute of limtations did not bar his claim

Simlarly, in Bierman v. Mller, 639 So. 2d 627 (Fla. 3d

DCA 1994), Mller sued Bierman and his law firm for alleged
negligence in drafting a severance agreenent. He, too, brought
the mal practice action during the pendency of litigation on the
merits concerning the validity of the agreenent. Thus, no
redressabl e harmhad yet been established and the Court found that
the mal practice action was premature. The sane is true of Chapman
v. Garcia 463 So. 2d 528 (Fla. 3d DCA 1985) (finding that the
plaintiffs had no cause of action for |egal nal practice so |long as
t he underlying nedical mal practice action was still pending).
These cases sinply do not support reversing the Fifth
District in this case. Unlike the cases cited above, Silvestrone
did not bring his I egal mal practice action during the pendency of
the underlying federal court trial. |In fact, had he brought the
action after the jury verdict but before entry of final judgnent,
it would not have been prenature. The jury verdict established
both redressable harm and the “alleged” injury of which he was
aware. Unlike the cases discussed above, there remai ned nothing to
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be resolved after the jury verdict which could have affected
Petitionerés | egal mal practice action. The only actions which could
have changed Petitionerés all eged harmwere those which he specifi -
cal ly prohibited.

Petitioner quotes fromAbbott v. Friedsam 682 So. 2d 597

(2d DCA 1996), in which the Second District stated in a footnote,

...[I']n Florida the statute of imtations for
| egal mal practice generally does not begin to
run while the attorney continues to represent
the client or until the | egal proceedi ng which
underlies the malpractice claim has been
finalized, by appeal if necessary, so that the
client has notice of all elenents of his or
her cause of action, including danmages.

ld. at 599 n.1 (enphasis added). This remark notes that the
statute of limtations generally does not run until the action is

finalized so that the client has notice of all elenents of his or
her cause of action, including damages. Si | vestrone, however

admts that he had notice of all elenents of his cause of action
imediately following the juryés verdict. He knew that he was
unhappy with Edellés representation; knew that no econom c expert
had been retained or would be called at trial;?* consulted with an
attorney regarding a possible legal nmalpractice action; and
bel i eved he had been damaged by a jury verdict which was insuffi-

cient. He then insured that the outcome would not change by

BBAs previously noted, Silvestrone insisted upon hiring the
experts hinself in order to control costs.
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precluding notions for new trial, additur, or appeal. It is not
the “general” case.

It is inconsistent for Silvestrone to argue that
redressable harmis established only when the final judgnment is
entered where he knew of the all eged mal practice, knew of the harm
he al |l egedly suffered, * and yet he precluded any action that m ght
have reversed either of those el enents. The jury verdict, not the
subsequent final judgnent, established redressable harm and
knowl edge; at that tinme all elenents required under the Florida

Statutes, Enployersé Fire and Peat, Marwi ck were satisfied, and t he

statute of limtations began to run.
B. THE FIFTH DISTRICT(S DECISION DOES NOT DEPRIVE LITIGANTS

OF STATUTORY RIGHTS PROVIDED BY FLORIDA STATUTES

§ 95.11(4).

Finally, Petitioner argues that the statute of |limta-
tions could not have begun to run as of the date of the juryiés
verdi ct because this deprives himof statutory rights provided by
Florida Statutes § 95.11(4).% Petitioner argues that this decision

woul d have given Silvestrone only 23 days to file his mal practice

law suit, while the statute gives himtwo years to file the |aw

YAs noted above, the entire ampunt of the damages need not
be known, only the facts giving rise to the damges and sone

actual damages. See footnote 12 above.

5Thi s is a new argunent and was not raised for
consideration by the trial court or the Fifth D strict (until
rehearing). Thus, it should not now be considered. See Sparta

State Bank v. Pape, 477 So. 2d 3, 4 (Fla. 5th DCA 1985); Cartee
v. Florida Depit. of Health and Rehabilitative Services, 354 So.
2d 81, 83 (Fla. 1st DCA 1977).
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suit. Again, this argunent asks the Court to ignore the facts of
this case.

Silvestrone could have brought his legal malpractice
action at any tinme within two years followng the date of the jury
verdict. As noted above, the fact that the attorneyst fee i ssue was
being litigated did not preclude him from filing suit. I f he
preferred to wait until the attorneysé fee i ssue was concl uded, he
could easily have had the conplaint prepared at an earlier date,
and filed imMmediately after the award of attorneysé fees and entry
of the final judgnent. |Indeed, Silvestrone contacted a mal practice
attorney regarding his potential clains wthin days of the jury
verdi ct. He has offered no explanation why he then waited over
three years to file suit.

The Fifth Districtés opinion did not change the statute
of limtations for Silvestrone from two years to 23 days. It
sinply applied the facts of the case to the | aw which determ nes
when the cause of action accrues and when the statute of [imta-
tions begins to run. Silvestrone had anple tine to file suit
before the imtations period expired but chose not to do so.

Petitioner also argues that the Fifth Districtés opinion

creates a conflict with Edwards v. Ford and In re Estate of Smth.

However, Petitionerés own argunment acknow edges that the del ay of

¥This too is a new argunent and was not raised for
consideration by the trial court or Fifth D strict (until
rehearing). Thus, it should not now be considered. See Sparta
State Bank; Cartee.
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the statute of limtations by appeal applies only if an appeal is

filed. See also Edwards v. Ford, 279 So. 2d 851 (Fla. 1973). The

Fifth Districtés ruling is not inconsistent with the case |aw
addr essed above whi ch holds that the statute of limtations begins
to run as of the date redressable harmis established and injury is

known or shoul d have been known unl ess the harmcan be rectified on

appeal. Silvestrone admttedly refused to all ow any appeal, and
therefore, he cannot properly ask this Court to question whether if
he had appeal ed, the statute of limtations period would have run
from a different date. Petitionerés argunent that the Fifth
Districtés ruling works a retroactive deprivation of rights ignores
the fact that Petitioner controlled his own destiny in this
respect. Silvestrone refused an appeal and though he could have
changed his m nd, he did not.

Petitioner further argues that if +the statute of
limtations began to run before the final judgnent was entered,
then the limtations period for a |l egal mal practice action expired
before the tine for filing an appeal on the juryés verdict expired.
Therefore, he argues, the Fifth Districtés ruling necessarily
requi res that an appeal (if one had been filed) would revive the

al ready expired cause of action in contravention of Inre Estate of

Smth, 685 So. 2d 1206 (Fla. 1996).
The Fifth District answered this argunent inits opinion.

It stated,
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[ Petitionerés] problemis that he el ected not
to appeal and so instructed his | awer. Even
t hough [Petitioner] could have changed his
mnd and elected to appeal up until thirty
days after the final judgnent was finally
entered, that does not toll the running of the
statute. The fact is that he did not change
his mnd and no appeal was ever filed. The
only reason for delaying the action until the
appeal is that the of fending judgnent m ght be
reversed on appeal and the client would,
therefore, suffer no danmges. But [Peti-
tioner] assured his continuing injury in this
case by directing his attorney not to seek an
additur, not to request a new trial, and not

to appeal.
(A 3) (enphasis added). The Fifth District could not have
addressed these facts nore cogently. That court applied well

settled law that the only reason to delay the running of the
statute is that the redressable harm nmay be cured by appeal or

ot her noti ons. See Peat, Marwick; Diaz v. Piquette, 496 So. 2d

239, 240 (Fla. 3d DCA 1986). Petitioner, by his own actions, nade
sure his redressabl e harmwoul d not be cured by refusing an appeal
and post-trial notions. The fact that Petitioner theoretically
coul d have changed his m nd regardi ng t he appeal but did not do so,
shoul d not delay the statute of limtations.

There is no conflict with either Edwards v. Ford or Inre

Estate of Smth. This Court has specifically noted that the event

whi ch causes the statute of limtations to begin to run is not
necessarily the sanme as the event which commences the tinme to file

an appeal. Enployersé Fire, 326 So. 2d at 181. Only Petitionerés

own actions precluded any appeal and thereby established his
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redressabl e harmas of the date of the jury verdict; the fact that
the statute of limtations could have expired before the tine for
appeal expired is not relevant.

Furthernore, this Court plainly stated in Enployersé Fire

that to expand the statute of limtations period by an interva
between the final adjudication of liability and the final judgnent
woul d be to extend the statute unnecessarily by nonuniformlengths

of tine. Enpl oyersé Fire, 326 So. 2d at 181. The Fifth District

clearly conplied with this ruling by finding that where, as here,

t here was no appeal which m ght cure the all eged danages there was

no reason to delay the running of the statute of |imtations.
There is no revival of an expired statute of limtations by an
appeal. Thus, there is no conflict with In re Estate of Smth.

C. THE DOCTRINE OF CONTINUOUS REPRESENTATION WAS NOT
PROPERLY RAISED, AND DOES NOT TOLL THE STATUTE OF
LIMITATIONS IN THIS CASE.

1. The doctrine of continuous representation was not
properly raised below, and cannot be considered on
appeal.

As argued below, Silvestrone did not properly raise the
doctrine of continuous representation as a nmechanismfor tolling
the statute of limtations in the trial court. | nstead, Silve-
strone raised the argunent for the first tinme on appeal, and
thereafter addressed it in his brief on the nerits filed wth this

Court. The Fifth District properly determ ned that the doctrine of
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continuous representati on was not presented bel ow and coul d not be
considered for the first tinme on appeal. (A 3-4).

Silvestrone argues that, contrary to Edell{s assertions,
t he continuous representation doctrine was sufficiently raised at
the hearing on the notion for summary judgnment. He cites a portion
of his attorneyés argunment at that hearing in an attenpt to
establish that the issue was raised. (Silvestroneis Brief on the
Merits, p. 23). However, reviewing that testinmony in context,
Silvestronels attorney was attenpting to argue that issues of a
“litigational nature” were continuing after the juryés verdict, and
therefore the statute of Iimtations had not run. (T 20-22). 1In
addition, his argunent at the hearing referred to this Courtis

opinion in Peat, Marwick, Mtchell & Co. v. Lane, 565 So. 2d 1323

(Fla. 1990), which did not address the continuous representation

doctri ne.

In Peat, Marwi ck the Court found that no cause of action
for mal practice could arise during the pendency of an appeal. 1d.
at 1326. In doing so, it noted that to bring a mal practice action

during the pendency of a case would put a client/plaintiff in the
unt enabl e position of suing his or her accountant (lawer) while
being represented by that person. [d. It did not address this
concern in reference to the tolling of the statute of limtations

as Silvestrone now asserts. Further, the concern raised in Peat

Marwi ck of placing the client in an untenable position was not
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present here. Silvestrone precluded any appeal and could have
brought a mal practice claimat any tine after the jury verdict.

More to the point, however, Silvestrone did not properly
pl ead the doctrine of continuous representati on as an avoi dance of
the statute of limtations defense. Respondents raised the statute
of limtations as an affirmative defense; Silvestrone filed no
reply.

Florida Rule of Cvil Procedure 1.100(a) specifically
notes, “If an answer or third-party answer contains an affirmative

defense and the opposing party seeks to avoid it, the opposing

party shall file a reply containing the avoidance.” (enphasis
added). The comments to the rule note that subdivision (a) was
anended to nake a reply mandatory where a party seeks to avoid an
affirmati ve defense. Nunerous courts, including this Court, have
addressed the requirenment of filing areply to avoid an affirmative

defense. For exanple, in More Meats, Inc. v. Strawn, 313 So. 2d

660 (Fla. 1975), this Court noted that under Rule 1.100(a), a
plaintiffés affirmati ve defense to defenses raised by a defendant
must be set forth in a reply because it is an express avoi dance.
Id. at 661. The Court stated, “This is necessary in order to |ay
a predicate for such proofs so that the parties may prepare

accordingly.” 1d.; see also Anerican Sal vage and Jobbing Co., Inc.

v. Sal onmon, 295 So. 2d 710, 711 (Fla. 3d DCA 1974) (noting that

according to the comments, the change in the rule nmakes a reply
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mandat ory when a party seeks to avoid an affirmative defense in an

answer); Inre Estate of Grant, 433 So. 2d 681 (Fla. 5th DCA 1983).

Anerican Sal vage and Jobbi ng recogni zed that where, as

here, factual matters which raise a new point, “such as fraud
circunst ances that have previously been outside of the pleadings,
affirmati ve defenses contained within rule 1.110(d), and allied
affirmati ve defenses such as the applicability of the statute,

failure to conply with the policy provisions, el ection of renedies,

truth, multiplicity of suits, privileges, etc.,” these affirmative
def enses nmay require avoi dance. Anerican Sal vage and Jobbi nqg,
295 So. 2d at 712. A defense that the statute of imtations is

tolled by the continuous representation doctrine, raises a new

issue and is in the nature of an avoi dance. See Tuggl e v. Mddox,

60 So. 2d 158 (Fla. 1952). Thus, it would have to be raised by
reply.

Silvestrone did not file any such reply, and by failing
to plead the avoi dance, he waived the right torely uponit. Fla.

R Cv. P. 1.100(a); Foliage Corp. of Florida, Inc. v. Watson, 381

So. 2d 356, 359 (Fla. 5th DCA 1980). In a simlar situation, this
Court reviewed an action in which a doctor raised the statute of
limtations as a defense; the plaintiff in the case filed no

responsi ve pl eadi ng. Dober v. Wrrell, 401 So. 2d 1322 (Fla

1981). This Court stated that it was inappropriate to raise the
continuing representation doctrine for the first tinme on appeal; a
party seeking to toll the statute nust plead and prove circum
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stances which toll the statute. The Court noted that Florida Rul es
of Gvil Procedure explicitly require a party opposing an affirma-
tive defense to file a reply containing the avoi dance. Therefore,
this Court refused to apply the doctrine of continuing representa-
tion.

A simlar ruling should be made in this case. Silve-
strone was required to file a reply avoiding the statute of
[imtations defense but failed to do so.! The fact that Silve-

stronels attorney briefly nentioned a concern raised in the Peat

Marwi ck case is sinmply insufficient to lay the predicate for
argunent on appeal. For these reasons, the Fifth District Court of

Appeal correctly refused to address the issue.

2. Even if the continuous representation doctrine may
be raised, it does not toll the statute of limita-
tions.

Even if this Court considers the continuous representa-
tion doctrine, that doctrine does not toll the statute of limta-
tions in this case.

In Kelley v. School Board of Semi nole Co., 435 So. 2d 804

(Fla. 1983), the Suprene Court of Florida specifically held that a
"continuous treatnment” or continuous representation doctrine would

not toll the statute of limtations. There, the School Board

At the least, at the time of the sunmary judgnent heari ng,
or even imediately thereafter, Silvestrone should have filed a
motion for leave to anmend his pleadings to reply to the statute
of limtations defense. That would have franmed the issue in the
trial court.
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contracted wwth Kelley, an architect, to provide services for the
design and construction of several elenmentary schools. The roofs
in three of the schools began | eaking shortly after construction.
Ext ensive roof repairs were nmade, but the roofs eventually had to
be replaced. 1d. at 805. The School Board sued Kelley alleging
that the | eaks resulted fromarchitectural errors.

The Court enphasi zed that the School Board had know edge
of the defective roofs sufficient to put it on notice that it had
or m ght have a cause of action against the architect well prior to
the filing of the suit. It was an obvi ous probl emwhich existed at
| east four years prior to August, 1977, when the suit was filed.
This Court rejected the continuous representation doctrine in
Kell ey and has since reaffirned its rejection of the doctrine under

simlar circunstances. See Almand Constr. Co., Inc. v. Evans, 547

So. 2d 626, 628 (Fla. 1989). A nunber of District Courts have
noted the Florida Suprenme Courtés rejection of this doctrine. See,

e.q., Gonez v. Flynn, MD., 518 So. 2d 366. 367 (Fla. 1st DCA

1987); Bd. of Trustees of Santa Fe Conmmunity College v. Caudil

Row ett Scott, Inc., 461 So. 2d 239, 244 (Fla. 1st DCA 1984);

Mercedes Benz of North America v. King, 549 So. 2d 795 (Fla. 5th

DCA 1989).

Likewise, in this case, there were obvious "problens"
which Silvestrone clains were negligence. It was obvious that
Silvestrone was discontent with Edell's efforts to obtain an

expert, wth the amount received at trial, and wth Edell's
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handl i ng of the request for damages and the testinony on damages.
Silvestrone was al so dissatisfied wwth Edel|l's advice regarding the
taxability of settlement offers. Al of these actions arose prior
toor at trial and nore than two years before Silvestrone filed his
mal practice action. Gven those facts, and Silvestrone's explicit
instructions not to appeal or file post-trial notions, Silvestrone
cannot now conplain that the limtation period had run by the tine
he filed suit.

In addition, the continuous representation doctrine
applies only when the professional continually assures his client
that the problemw || be fixed, causing the client to do nothing.

See, e.qd., ld.; Richards Enterprises, Inc. v. Swofford, 495 So. 2d

1210 (Fla. 5th DCA 1986) (Cowart, dissenting), cause di sm ssed, 515

So. 2d 231 (Fla. 1987); Smth v. Hussey, 363 So. 2d 1138 (Fla. 2d

DCA 1978). For exanple, in Smth, Smth sued Hussey for nal prac-
tice. Hussey raised the statute of limtations as an affirnmative
defense. The trial court found Smth was aware of Hussey's all eged
negligence and that the two-year limtations period barred his
suit. The Second District reversed and found that Hussey conti nu-
ally assured Smth that he woul d take care of the matter conpl ai ned
of and that he would resolve the matter satisfactorily. Thus, the
court found there was a factual issue as to whether Smth knew or
shoul d have known that Hussey's handling of the case constituted
mal practice and therefore as to when the statute of |imtations

comrenced to run. ld.; see also Burnside v. MCrary, 384 So. 2d
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1292 (Fla. 3d DCA 1980); Wlder v. Meyer, 779 F.Supp. 164 (S.D.

Fla. 1991).

In the instant case, Edell nmade no assurances that
Silvestrone's conplaints would be satisfactorily resolved. In
fact, after the trial, Edell did nothing to change the verdict at
Silvestroneés instruction. Thus, there can be no factual issue on
this basis as to whether Silvestrone knew or shoul d have known t hat
the allegedly negligent acts of Edell constituted mal practice,
because Edell nade no such assurances. For these reasons, the
continuing representation doctrine is not applicable to toll the
statute of limtations.

ITI. CONCLUSION

For all the foregoing reasons, the Fifth District Court
of Appeal properly applied Florida lawto the facts of this case,
and determ ned that the statute of limtations ran fromthe date of
the jury verdict in the federal court trial. Its opinion affirm ng
the trial courtés entry of summary judgnent against Silvestrone
based on the statute of Iimtations should therefore be affirned.
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