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STATEMENT OF THE CASE AND FACTS l.C.--""IC 

In Russo __I v .  A k e r s ,  7 0 1  So.2d 3 6 6  (Fla. 5th DCA 1997), 

the c o u r t  deni.ed t h e  p u b l i c  d e f e n d e r ' s  p e t i t i o n e r  for common 

1.aw writ of certiorari contesting the appointment of t he  

p u b l i c  defender tn represent  a state p r i s o n e r  a t  an 

evi d e n t i n s y  hearirig i n  a c o l l a t e r a l  c h a l l e n g e  t o  h i s  

i -onv ic t ion  pursuant t o  F l a .  R. Crim. P .  3 . 8 5 0 .  The c o u r t  

he ld  t h a . t  %he representation of  i n d i g e n t  p r i s o n e r s  who seek 

t o  v a c a t e  a f e l o n y  c o n v i c t i o n  p u r s u a n t  to F l a .  Crim. P. 

3.850 fal-1s within the duties of  t h e  public defende r  l i s t e d  

i . r i  Ch;:lpt,er 2'7 of t h e  Florida Statutes. C i t i n g  i t s  p r e v i o u s  

d e c i s i o n  j n  -~ Russo v. A k e r s ,  -- t h e  court also denied the public 

defender's petition i n  t h e  Gary A l a n  Mock case. 

Mock, .70I S 0 . 2 d  898 (Fla. 5 t h  DCA 1 9 9 7 ) .  The Supreme Court 

Rilsso v .  

acccipted j u r j  s r l i c t i o n  j.n -- Kusso v .  A k e r s  - (case 91, 9 4 3 )  t o  

review ii deci .s ion of t h e  F i f t h  District Court of Appeal that 

a f f e c t s  a c l a s s  of c o n s t i t u t i o n a l  o f f i c e r s  - p u b l i c  

clef e n d e r s  . Subyequent l y ,  the Court accepted j u r i s d i c t . i o n  i n  

tlie j - n s t a n t  case t h a t  presents t h e  i d e n t i c a l  issue as i n  

--I.__--_ Russo v .  A k e r s .  ~ Set f o r t h  below i s  the s t a t e m e n t  of t h e  

.facts. 

On February  9 ,  1 9 9 4 ,  a jury found respondent  g u i l t y  of  

f i r s t  degree premeditated murder.  

r e p r e s e n t e d  b y  t h e  public defende r  a t  trial. 

Respondent was n o t  

Private 



a t - t o r n e y  Kenneth S t u d s t i l l .  was t r i a l  counse l .  On A p r i l  1 8 ,  

1 9 9 4 ,  respondent w a s  sentenced t o  life i.n p r i s o n .  

On February 1 7 ,  1997, respondent  f i l . ed  h i s  motion t o  

vacate and set-asi .de conviction pursuant  t o  Fla. R .  Crim. P.  

3 . 8 5 0 .  Respondent a l s o  f i . l ed  h i s  motion for t h e  appointment 

o f  counsel. (Pet. appendice 1 ) .  On May 3 0 ,  1997,  t h e  

ci ,rc:uit  c o u r t  entered an o r d e r  granting respondent an 

e v i d e n t i a r y  hearing on s i x  o f  respondent ' s  c la ims of  

i n e f f e c t i v e  assistance of trial counse l .  ( P e t .  appendice 2 )  . 
The respondent appeared before t h e  c o u r t  and t h e  c o u r t  

c:onsidered respondent's motion f o r  appointment of counsel. 

The court had tke respondent execute  a f i n a n c i a l  a f f i d a v i t  

a s  r e q u i r e d  hy l a w  and made a f i n d i n g  t h a t  respondent  i s  

i n d i g e n t .  Th.e c o u r t  t hen  made a f i n d i n g  no t  reduced t o  

w r i t i n g  t h a t  t h e  compl.exity of the hea r ing  and respondent ' s  

.l.i.mited i n t e l l i g e n c e  and l e g a l  knowl.edge warranted t h e  

appointment of counsel under t h e  a p p l i c a b l e  d e c i s i o n s  of t h e  

Florida Supreme Court. The c o u r t  then appoin ted  t h e  public 

defender  to r e p r e s e n t  respondent .  (Pet. append.ice 3 )  . 
The public: dcferider- f i l e d  his motion t o  withdraw as  

counsel  a r q u i n g  that s .  27.53.  Fla. S t a t .  ( 1 9 9 7 )  does not  

a u t h o r i z e  t h e  publ-ic defender  t o  r e p r e s e n t  s t a t e  prisoners 

making pos t-conviction cha l l enges  t o  t h e i r  conv ic t ions  and 

sentences because a state p r i s o n e r  i s  no longer under a r r e s t  

or charged w i t h  a crime. ( P e t .  appendice 4). The c o u r t  
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heard argument on this  motion on September 3, 1997. (Pet. 

appendice 5). The court, denied the public defender’s motion 

to withdraw as c o u n s e l .  (Pet. appendice 6). 



SUMMARY OF ARGUMENT 

Sec t ion  27 51 F,lorida Statutes (1997) authorizes the 

I)i.,iblic defender to represent an indigent defendant  who is 

under a r r e s t  f o r  or charged with a f e l o n y  OF misdemeanor 

c r i m e .  The pub1i.c defender has no d u t y  to represent a state 

p r !  saner mskkiny a post-conviction challenge to a conv ic t ion  

hccause a s t a t e  pri-soner is r,o ?.anger under arrest or 

charged w i t h  a fel .ony crime. The state pr i sone r  is well. 

beyond tha t  s t a g e ;  havi.ng already been found guilty, 

r:onvi.cted, arid sentenced. 

4 



ARGUMENT --- 

THE LEGISLATURE, IN ENACTING SECTION 27.51 
FLORIDA STATUTES, DID NOT CONFER AUTHORITY 
UPON TIIE PUBLIC DEFENDER TO REPRESENT STATE 
PRISONERS IN POST CONVICTION COLLATERAL 
CHALLENGES TO T H E I R  C O N V I C T I O N S .  

A r t - i c l e  V, section 3.8, of the Florida Constitution 

established the public defender as a constitutional o f f i c e r  

; i l i C 3 .  s t a t e s :  "He shal-1. perform duties prescribed by general 

circumstances under which the legislature has authorized 

.judges to appoint the public defender to represent indiger i t  

defendants  I The s t a t u t e  a u t h o r i z e s  appointment when a 

defendant: faccs  l o s s  of liberty because they are: (1) under 

arrest, for  OK ciiarged w i t h  the comznission of a €elony crime; 

( 2 )  under arrest f o r  or charged with the commission of a 

misdemeanor crime; (3) juveniles alleged to be a delinquent; 

(4) 

mentally i 11 or mental.2 y r e t a rded  person. 

facing t he  prospect of involuntary hospitalization as a 

Each circumstance 

is di reced  toward an event that could result in 

incarceration. In cnactiny s. 27.51(4) and (5) E'la. Stat., 

th? legislature also created a grant of authority f o r  judqes 

to appoint t h e  public defender to represent indigent 

defendants  in the direct appeal of their convictions and 

sentences to t h e  five district courts of appeal in Florida. 

Thus, the "Office  of Public Defender is a creature of the 

s t a t e  constitution and of statute, not of the common law." 

5 
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State ex rel. Smith 17. Brummer, 443 So.2d 957, 959 (Fla. 

1904). 

Petitioner submits t h a t  the trial court exceeded the 

authority granted by s. 27.51 when the court appointed the 

public defender to represent respondent Mock. ResprJndent 

Mock has already been t:ri.ed, convicted, and sentenced. Mock 

i s  no l o n y e r  "charged with" a felony within the meaning of 

s, 2'!.51 (1.)  ( a ) - ( b ) .  I!-. is read . i ly  apparent that, s. 27.51 

a l l l nws  a t r i -a l .  judge to only a.ppoint the pub l . i c  defender 

after arrest: but. p r i o r  t o  trial and then renew an 

appointment or make an original appointment f o r  a direct 

appeal of a conviction and sentence to the appellate court. 

I l l  State ex rel. Smith v. Jo ranby ,  498 So.2d 948 (Fla. 

3.9I16) , the court stated, " T h i s  statutory authority permits 

______ ~ -__I_--- 

representation hy a public defender only in circumstances 

entailing prosecu t ion  b y  the state threatening an indigent's 

I iberty i n t e re s t  ." In the inst.ant case, the threat of 

incarceration that is incident to a prosecution by the state 

i s  no longer  p re sen t  because t h e  prosecution has already 

been concluded. A defendant is only "charged with" a c r i m e  

before  convic t ion .  After a f i n d i n g  of guilt by judge  or 

jury and the imposition of a prison sentence, the defendant 

is no l o n g e r  charged with a crime but is instead convicted 

of a crime. 

I 6 



The Court . ’s  concl .us ion  in Joranby, supra, that the 

pub1i.c c k f e n d e r X s  statutory authority to represent indigent5 

applies only in circumstances entailing prosecution b y  t h e  

s ta - te  t:hreaten,ing an indigent’s liberty interest is 

cons i s t en t  with the cour t ’ s  explanat-ion in _ l _ ~ _ _ l l _ l l _ _  Behr v. Gardner, 

442 So.2d 980, 981 (Fla. 1st DCA 19831, Lhat “The purpose of 

C h a p t e r  27, Part. 11, Florida Statutes (concerning public 

defenders), is to ensure that indigent defendants are 

a.ffocded the opportunity f o r  representation by counsel. a s  

coimanded by Gideon ~ ___.l__,.._._. v. Wainwright, ~. 372 U.S. 335, 8 3  S.Ct. 

792, Y L . E d . 2 d  ‘199 (1963) .” Indeed, s. 27.51 Fla . .  Stat. 

(i997) a u t h o r i z e s  public defender representation o n l y  i.n 

t hose  circumsta.nces where the appointm.ent of counsel. is 

c o n s t . i t u t i o n a l l y  requi.red under the -- Gideon decision and the 

Gideon progeny. In Gideon, t.he TJni.ted States Supreme Court 

held that the S i x t h  Ilmendmznt right t o  counsel. in felony 

cases applies to ,the states through the Fourteenth 

Amendment. In Argersinger v. Hamlin, 407 U.S. 25, 92 S.Ct. 

2006, 32  L.Ed.2d 530 (1972), the Court extended thj.s 

prj .nci .ple  to misdemeanor cases. In In re Gault, 387 1J.S. 1, 

87 S.C;-t. 1428, 1.8 L . E d . 2 ~ 1  527 (1967), the Court he ld  court- 

appointed counsel. must be provided to an indiyent juvenile 

i.n juvenile delinquency cases. In Douglas I___--- v. California, 

.’.3‘72 U.S. 353, 8 3  S.Ct. 814, 9 L.Ed.2d 811 (1963), the Court 

held court-appointed counsel. must be provided, as a matter 

7 



of right., to a defendant d i r e c t l y  appealing a conviction in 

the appellate court. Although the United States Supreme 

C o u r t  has never dealt squarely with the issue of the 

constitutional right of an indigent person facing civil 

commitment to appointed c o u n s e l ,  virtually every federal 

appeals c o u r t  and hi.gh s t - a t e  c o u r t  t h a t  has dealt with t h e  

question has found such a constitutional right. See, e.g., 

_- Heryford v. Parker, _I--"-- 396 F.2d 393 (10th Cir. 1968); Lessard 

v. Schmidt, -- 413 F. Supp. 1318 (E.U. W i s .  1976); - - ~ _ _ _ _ _  Sarzen v. 

Gaughan; -- 489 F.2d 1.0'76, 1055 (1st Cir. 1973); Dorsey v. 

So.l.oInoml ~. - 435 E'. Supp. 725, 7 3 3  (D. Md. 1977); S t a t e  ex rel. I 

Hawks v. L,azaro, 202 S . E . 2 d  109, 124 (W. Va. 1974). 

The Florida Attorney General has concluded that a 

p u b l i c  defender has no duty to represent a state pr i sone r  

who has f i l e d  a motion for postconviction relief. Op. 

Att'y. Gen. F l a .  64--'77 (1.964) ("It is my opinion that a 

prisoner who f i . l e s  a motion to vacate under criminal 

procedure r u l e  no .  1 is no longer charged with a crime 

wi-thin the contempl .a t ion o f  the public defender law; he is 

past that s t a g e ;  h!Ls motion to vacate i.5 not a part of the 

criminal proceedings; it is an independent, collateral civil 

proceeding.  'Therefore, t h e  public defender has no duty to 

represent a movant under  criminal procedure rule no. 1 in 

either the trial court:  or on appeal from an order  denying 

hi.s motion to vacate."). Florida Rule of Criminal. Procedure 

8 



1 was t h e  predecessor t o  current F l o r i d a  R u l e s  of Cr imina l  

Prccedure 3 . 8 5 0  and 3.651. The opin ion  of t h e  a t t o r n e y  

general i.s ti;.; pzrsriasive today  as it was when it was issued 

in 1964 h e c a u s ~  t.ie p ~ r t i n . e n t  language i n  p a r t  I1 of Chapter 

27 F l o r i d a  s t a t u t e s  (i.e. "under arrest for, or is charged 

wi.th") has n o t  been changed in any way. 

T h e  Florida Supreme Cour t  has  determined that: post-  

conviction relief motions a re  civil in n a t u r e .  State v. 

Weeks,  166 So.2d 892, 896 ( F l a .  1964) ("The s u m  of the 

a u t h o r i t i e s  i.s t h a t  post-conviction remedies of the type 

uiider: consj.deration are civil in nature and do not  

const i t : i te  s t e p s  i n  a c r i m i n a l  p r o s e c u t i o n  w i t h i n  t h e  

contemplation of  t h e  S i x t h  Amendment:, s u p r a . " ) .  I t  i s  

iAxiomat.iC that the courts do n o t  have the authority t o  

appoint the public defender to represent litigants engaged 

in civil l i t i g a t i o n .  I n  State ex r e l .  - Butterworth - v. Kenny, 

2 3  F1.a. Id. Weekly  S229 (F1.a. April 23, 1998), the Court 

n o t e d  that p o s t - c o n v i c t i o n  p roceed ings ,  while technically 

c l a s s i f i e d  as cj.vil actions, are actually quasi-criminal 

because - t h e y  a r e  h.ear-d and disposed of by courts with 

c r i m i n a : l .  jurisdiction. The fact that p o s t - c o n v i c t i o n  

proceedings caii be termed quasi-criminal in nature does not 

mean t h a t  p u b l i c  de fende r  representation is perrnissib1.e 

because in B e h r  v .  Gardner, 4 4 2  So .2d  980,  982 (F1.a. 1st DCA 

191331, t h e  c o u r t  concluded that-,, "Chapter 27  does n o t  impose 



upon the p u b l i c  defender a statutory d u t y  to represent all 

j..nsolveiit clef eridants i.n all criminal proceedings . . 
Florida Ru1 .e  of C r i m i n a l  Procedure 3.111(b) (2) does not 

confer authority upon a tri.al judge  to appoint the pub.lic 

defender to represent a defendant in post-conviction 

prmceedings. O n l y  the legislature can specify the 

circumstances in which the court is authorized to appoj-nt 

the  public defender. Significantly, F l a .  R. Crim. P. 

3.1.11 (b) (2) s t a t e s  that "counsel" may be provided to 

i . nd igen t  persons in post-conviction proceedings, among other 

de1,ineated types  of proceedings. The rule does n o t  state 

t,har: the pub1i.c defender may be provided to an indigent 

person  in a post-conviction proceeding. 

The 7lori.da Supreme Court has consistently h e l d  that 

Lhe! scope of the  public defender's representation is 

strictly w i t h i n  the conf i .nes  the legislature delineted in 

section 27.51 Florida Statutes. For example, in State ex 

rel. ~ Smith .- v. Joranhy,  ~ 496 So.2d 948 (Fla. 19861, the Court 

h e l d  tha.t  the pubI.ic defender has no authority to litigate a 

federal civil rights action that seeks monetary damages. In 

State ex rcl. Smith v. Brummer, 426 So.2d 532 ( F l a .  1982) 

(Hrummer I), cert. denied, 464 1J.S. 823, 104 S.Ct. 90, 70 

L.Ed. 2d 97 (1983), the Cour t  held that the public defender 

has no authorj.t.y to bring a class action suit i.n federal 

court. In Statc cx r e l .  Smith v. Brummer, 443 So.2d 957 

__-I.-C- 

_..I-..- ~ _ _  ~ 
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(Fla. 1984) (Brummer ~ 11), the Court held t.hat- the public 

defender  has no aut1iori.t.y to represent defendants in a 

federal. habeas corpus  proceeding. 

In a recent decision with issues that parallel those 

presented in t h e  instant case, the Court held that the 

Office of the Capital Collateral Regional Counsel (CCRC) is 

n o t  statutorily authorized to initiate federal civil rights 

a c t i o n s  seeking declaratory and injunctive relief regarding 

whether the fwlctioning of Florida’s electric chaj-r  rendered 

it: an unconstitutional method of execution. - State ex re]-. I.-.- --- 

Rutt.erworth v .  Kcnny, 23 Fla. L. Weekly 5229 (Fla. April 2 3 ,  

1998) . In reaehiriy tk1i.s dscision, t h e  Court  interpreted the 

statutes i h a t  created CCRC and def ined  the parameters of 

(CCRC.’ s representat  i o n .  The Court made the following 

comparison to the scope of the public defender’s 

representation: 

. . . . .  
. . .  We find CCRC’s equal protection argument 
to be equally untenable; the fact that a 
capi.ta1 defendant with private counsel could 
pursue  actions w i t h o u t  limitation i.s no 
different from the f a c t  that non-capital 
defendants who are af forded  no statutory 
r-i .ght to post-conviction counsel could  likewise 
hire privare counsel to pursue such claims. 
See 9 i27.51, Fla. Stat. ( 1 9 9 7 )  (providing no 
authority for public defenders to represent 
noncapital defendants with postconviction 
representation). We have previously upheld 
similar restricticns on the  representation of 
indigent:..; by public defenders. See e .  g . ,  
State ex rel.Smith v. Brumer ,  443 So.2d 957 
(Fla. 1984) (public defender is no t  authorized 



Gy statute or rule to accept appointment by 
federal judge  to represent indigent defendants 
in federal habeas corpus proceedings). 

. . . . .  
From t.he s u m  of authorities discussed above, it is 

c l e a r l y  es tabl i -shed that section 27.51 Fla. Stat. ( 1 9 9 7 )  

does not confer authority upon the p u b l i c  defender to 

r e p r e s e n t  s t a t e  prisoners who make postconviction challenges 

to their convictions and sentences. 

Finally, the public defender n o t e s  that the d i s t r i . c t  

c o u r t  of appeal's decision in Russo v. Akers, s u p r a ,  

dj.scussed sections 9 2 4 . 0 5 1  ( 9 )  and 924.066 (3) F l a .  Stat. 

{Supp.  1996). C:it:ing Graham v. S t a t e ,  372 So.2d 1363 ( F l a .  

1979) and " State ._ v. Weeks, 166; So.2d 892 (Fla. 1964), t h e  

court concluded that these statutes do not  prohibit the 

appointment of c o u n s e l  in post-conviction proceedings 

provided t h e  post-conviction motion presents a meritorious 

c1ai.m and hear i r ,g  on the motion is potentially so complex 

that counsel is necessary.  The public defender respectfully 

submits that t n e  instant case shou ld  not be seen in any way 

a s  an opportunity tn recede from the decisions in Graham, 

supra, and Weeks, - supra.  Receding from either of these 

d e c i s i o n s  would have enormous implications in t h e  t r i a l  

c:uurts a f f e c t i . n g  trial judges, state attorneys, and county 

-jails. T h i s  case is not. in a p o s t u r e  f o r  t h e  C o u r t  to 

consider m y  departure from stare d e c i s i s  principles because 
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neither party in this case i.s advancing such a position. 

The public defender respectfully submits that the only issue 

before the Court is whether or not s. 2'7.51 authorizes the 

public defender to represent state prisoners in 

postconviction challenges to their convictions at 

evidentiary hearings in the trial court. Any further action 

by t h e  Court, the public defender submits, would be contrary 

to the rnaxim of- judicial review enunciated by Justice 

Terrell in. S t a t e  v. Du Bose, 99 Fla. 812, 128 So. 4,6 (Fla. 

1930), that courts "consistently decline to settle questions 

beyond the necessities of the immediate case. This court is 

.__~______II-- 

committed to the 'method of a gradual approach to the 

qeneral., by a systematically guarded application and 

extension of constitutional principles to particular cases 

G S  they arise, rather t h a n  by out of hand attempts to 

establish general r u l e s  to which future cases must be 

fitted."' 

As was the case in I S t a t e  ex r e l .  -_ Smi.th v. Brummer, 

(Brummer I), supra, -- State ex r e l .  Smith -- v. Brummer. -. 

( 3 r u m e r  " 11), s u p r a ,  and State ex r e l .  Butterworth v. Kenny, I 

supra, the attorney general is c e r t a i n l y  free to make a 

challenge to the appointment of counsel in a non-capital 

postconviction proceeding should the attorney general 

helieve such  a challenge is warranted. In fact, the 

-_____-I_*"--- 

attorney general. h a s  made this challenge since the decision 
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ii-1 Russo v. hker : ; ,  supra ,  was issued. Johnson v. State, 711 

So.2d 112, 116 (Fla. 1st DCA 1 9 9 8 ) .  

--I- 

CONCLUSION 

Based on the arguments and authorities presented a.bovc, 

the  petitioner respectfully reques ts  t h a t  the Flo r ida  

Supreme Court reverse  t h e  decision of the F i f t h  District 

COUT-t  of Appeal * 
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