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STATEMENT OF THE CASE AND FACTS
Petitioner's conviction and sentence weére affirmed without
opinion by the Fifth District Court of Appeal. Jeffries v, State,
22 Fla. L. Weekly D2557 (Fla. 5th DCA November 7, 1997). In so
holding, the district court found this case to be controlled by

Cargle v, State, 22 Fla. L. Weekly D2215 (Fla. lst DCA September
18, 1997).




SUMMARY OF THE ARGUMENT

In deciding this case, the district court relied on the First
District's opinion in Cargle v. State. A petition for review of
pregently pending before this Court. Should this Court
grant review in Cargle, the Court would also have jurisdiction to
review the instant case. However, in the absence of review of
Cargle, no review of this case is warranted, as the district

court's limited per curiam affirmed opinion does not facially

conflict with any other case.



ARGUMENT
THIS COURT SHOULD DECLINE TO ACCEPT
JURISDICTION OF THIS CASE UNLESS IT ACCEPTS
JURISDICTION IN CARGLE.

This Court has jurisdiction under article V, section (3) (b) (3)
of the Florida Constitution where a decision of a district court
v"expresgly and directly conflicts" with a decision of this Court or
another district court. Where the district court's decision is a
per curiam opinion which cites as controlling law a decision that
is either pending review in or has been reversed by this Court,
this Court has the discretion to accept jurisdiction. Jollie v,
State, 405 So.2d 418, 420 (Fla. 1981).

Here, the district court found this case to be controlled by
the First District's decision in Cargle v. State, 22 Fla. L. Weekly
D2215 (Fla. lst DCA September 18, 1997). A petition for review of
Cargle is presently pending before this Court. Should this Court
grant review in Cargle, jurisdiction would be appropriate in this
case as well.

However, if this Court declines to accept jurisdiction.in
Cargle, then it must decline Jjurisdiction here also, as the
district court's limited per curiam affirmed opinion does not
facially conflict with any other case. See Harxison v, Hyster Co.,
515 So.2d 1279 (Fla. 1987).




CONCLUSION
Based on the arguments and authorities presented herein,
Respondent respectfully requests this Honorable Court decline to

accept jurisdiction of this case unless it accepts jurisdiction in

cargle.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA

FIFTH DISTRICT

JOHNATHAN JEFFRIES,

Appeliant,

STATE OF FLORIDA,

Appellee.

Appeal from the Circuit Court
for St. Johns County,
Robert K. Mathis, Judge.

James B. Gibson, Public Defender, and
Nancy Ryan, Assistant Public Defender,
Daytona Beach, for Appeliant.

Robert A. Butterworth, Attorney General,
Tallahassee, and Robin A. Compton,

Assistant Attorney General, Daytona Beach,

for Annpllee

PER CURIAM.
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AFFIRMED. Cargle v. State, 22 Fla. L. Weekly D2215 (Fla. 1st DCA Sept. 18,

1997).
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