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I N THE SUPREME COURT OF FLORI DA

FRED LORENZO BROCKS,

Appel | ant,

V. Case No. 92,011

STATE OF FLORI DA,

Appel | ee.

REPLY BRI EF OF APPELLANT

PRELI M NARY STATEMENT

Appel lant files this reply brief in response to the
argunents presented by the state as to Issues | and ||

Appellant will rely on the argunents presented in the initial and

suppl enental briefs as to Issues IIl-VlI, and Suppl enental |ssues
[-VII.

ARGUNMENT

| SSUE |

THE Cl RCUMSTANTI AL EVI DENCE PRESENTED WAS
| NSUFFI CIl ENT TO SUPPORT FI RST- DEGREE MURDER

In his initial brief, appellant argued the state failed to
prove first-degree nurder because the evidence showed the

shooting was commtted on the spur of the nmonment and in response



to Jenkins' sudden outcry during an attenpted drug rip-off by

M chael Johnson. The state failed to prove the shooting was
preneditated, failed to prove there was a robbery or attenpted
robbery, and failed to prove the requisite anmount of cocaine for
trafficking or attenpted trafficking.

The state first argues this issue was not preserved.
State's Answer Brief at 6-7. As the state recognizes, however
bot h Brooks and Brown noved for judgnents of acquittal at the
close of the state's case; Brown's attorney pointed out "there's
been absolutely no testinony whatsoever that any of the two
def endants had ever forned any kind of prenmeditated intent to
ef fect any kind of shooting or killing;" Brown's attorney argued
robbery was not proved, nor that the cocaine at issue weighed 28
grans; and both attorneys renewed their notions for judgnent of
acquittal at the close of all the evidence. X 948-949, Xl 1096.
The defense argunents plainly were specific enough to apprise the
trial court of the basis for the JOA notion. This issue was
preserved. Furthernore, as the state concedes, even if the issue
were not preserved, this Court has an independent duty in al
death penalty cases to determ ne whether the evidence is
sufficient to support a first-degree nurder conviction. State's

Answer Brief at 7 n.3.



The state next argues direct and circunstantial evidence
established both prenmeditated and felony nmurder, and that it is
not this Court's function to reweigh conflicting evidence.
State's Brief at 9. On pages 8-15, the state has sunmari zed the
facts, wth notable exceptions (the state has omtted the
testinony of its own w tnesses that supports the defense version
of events). The state has not pointed to any evidence that
contradicts the defense version of what occurred, however--that
Brooks pulled his gun not to rob but to get the drugs he already
had paid for, and that he shot Jenkins reflexively after Jenkins
yel l ed out.

The state nerely argues the shooting itself proves
prenedi tation because Brooks "ainmed" his gun directly at Jenkins
chest. The state is specul ating, however, that Brooks "ained" at
Jenkins chest. Wat the evidence showed is that Brooks, Brown,
and Johnson were huddl ed around Johnson's car; Jenkins was seated
fifteen feet away; it was nighttine; it was dark; Brooks pulled a
gun out of his pocket; Jenkins yelled sonething; Brooks fired at
Jenkins. These facts do not prove a preneditated intent to kill.

Wth regard to the all eged robbery, the state has ignored
t he evidence that indicates M chael Johnson, not Brooks or Brown,

was attenpting a drug rip-off, including testinony (by state



w tnesses) that M chael Johnson said he had only 24 rocks in the
baggie, | 808, 813, X 870-871; testinony (by state w tnesses)

t hat Brown had gi ven Johnson $300, | 808; and testinony

i ndi cating Brooks and Brown were dissatisfied with the exchange
(state witness Jacki e Thonpson heard Johnson say, "Wat man? You
want your noney back? You ain't satisfied?"). | 813-814.

The state further contends the shots fired at M chael
Johnson and Jesse Bracelet prove a preneditated intent to kil
Jenkins. The |ater shots nore plausibly suggest Brown and Brooks
felt threatened. They may have believed Johnson or soneone el se
in the yard or house was arned or was running to retrieve a
weapon. It was nighttinme, the drug deal had soured, they were on
soneone else's turf, they were outnunbered. Moreover, Jenkins
did not fall down after being shot; he wal ked or ran across the
street. |If Brooks intended to kill himand did not otherw se
feel threatened, why |et Jenkins wal k away?

The cases the state has cited in support of preneditated

murder are inapposite. In Giffinv. State, 474 So. 2d 777 (Fl a.

1985), the victimwas shot at close range with a particularly
| et hal gun and there was an absence of provocation. Here, the
shot was not fired at close range, there was no evi dence

regarding the lethality of the weapon used, and there was



provocation: the victims sudden outcry, which Brooks and Brown

may have interpreted as an attack or threat. |In Alcott v. State,

23 Fla. L. Weekly D1592 (Fla. 4th DCA July 1, 1998), the district
court affirmed the defendant's conviction for attenpted first-
degree nurder, relying on Giffin. The only facts given in the
opi nion are that the masked robber grabbed the victimand "shot
[her] right away." In contrast to the present case, Alcott did
not involve a drug deal gone bad, the victimdid nothing to
provoke or incite the shooting, and the shot was fired at close

range. In Hanblen v. State, 527 So. 2d 800 (Fla. 1988), the

evi dence showed Hanbl en shot a store clerk in the back of the
head--with the gun barrel touching her head--after she tripped
the alarm Al though Hanblen did not plan to kill the victim

bef ore he began the robbery, the evidence showed he deliberately

killed her because she tripped the alarm San Martin v. State,

705 So. 2d 1337 (Fla. 1997), also is factually inapposite. In
San Martin, the robbers boxed in the victinms' Blazer with their
two Suburbans, exited their vehicles, and began shooting, firing
shots directly into the passenger conpartnment of the Bl azer.

The state's argunent in support of felony nmurder based on
trafficking, or attenpted trafficking, is equally weak. The

state relies solely on Mchael Johnson's statenent that jugglers



wei gh a grama piece. According to the state, Brooks' and
Browns' attenpt to buy "30 rocks" proves they were trying to buy
"28 grans.” State's Answer Brief at 24. The state ignores the
followng: (1) Mchael Johnson testified the rock Jackie
purchased for $10 as a sanple of what Brooks and Brown woul d be
buying was |l ess than a gram (2) Brown paid, or was prepared to
pay, $300 for 30 rocks, at a price of $10 each, whereas

"juggl ers" usually cost $20 or nore a piece; (3) Johnson
testified he opened the baggie just nonents before the shooting
erupted; (4) Johnson admtted he did not know if the rocks were a
lighter formof cocaine called "cornbread" because he had not
exam ned them (5) Johnson testified he made the sal e because he
was afraid Jenkins mght try to "give[] themthe smallest rocks
out of the bag," thereby admtting the rocks were not uniformin
Si ze.

M chael Johnson's testinony did not establish substantial,
conpetent evidence that Brooks and Brown were trying to buy 28 or
nore granms of cocaine. All the state proved was that Brooks and
Brown sought to buy 30 rocks of cocaine for $10 each. Brooks and
Brown likely believed they were buying rocks simlar in size to
t he rock Jacki e purchased, which was |less than a gram The rocks

in the bag Johnson got from Darryl Jenkins may have wei ghed a



gram may have wei ghed 3/4 of a gram nmay have been of varying
weights. In sum the state showed appellant was dealing with
cocaine "in the neighborhood" of 28 grans,"” not with cocai ne
wei ghi ng beyond a reasonabl e doubt 28 grams or nore. The state
failed to prove Brooks and Brown were trafficking or attenpting
to traffic in cocaine.

The cases cited by the state are not on point. |In Reyes v.
State, 581 So. 2d 932 (Fla. 3d DCA 1991), the state apparently
agreed post-trial that the conviction should be for attenpted
trafficking rather than trafficking because there was no expert
testinmony regarding the nature or quantity of the cocaine. As
t he opi ni on does not specify what nonexpert evidence was
introduced as to the weight or quantity of the cocaine, Reyes

does not support the state's position. In Velunza v. State, 504

So. 2d 780 (Fla. 3d DCA 1987), the issue was whether the state
had to prove the weight of the pure cocai ne, as opposed to the
wei ght of the m xture containing cocaine. By statute, the state
is required only to prove the weight of the m xture; in Velunza,
the state proved the cocaine m xture wei ghed 1006 grans, well
above the requisite 400 grans.

The other cases cited by the state, see State's Answer Brief

at 24-25, stand for the proposition that convictions for



attenpted cocaine trafficking do not require proof the substance
i nvol ved was actually cocai ne. Whether the rocks Johnson was
selling were actually cocaine is not the issue here; the issue
here is whether the state proved the requisite weight--28 or nore
grans--to sustain felony nurder based on attenpted trafficking in
cocaine. This the state failed to do. Appellant's conviction

for first-degree nurder nust be reversed.

| SSUE 1|

THE TRI AL COURT ERRED | N ALLOWN NG M CHAEL
JOHNSON TO TESTI FY THE ROCKS OF COCAI NE HE
WAS SELLI NG VI GHED A GRAM API ECE WHEN THE
COCAI NE WAS NOT HI' S, HE HAD NO PERSONAL
KNOALEDGE OF I TS QUALI TY OR VEI GHT, AND THE
PRECI SE VEI GHT OF THE ROCKS WAS CRI TI CAL TO
THE STATE' S PROOF

In his initial brief, appellant argued M chael Johnson was

i nconpetent to testify regarding the weight of the cocaine he



attenpted to sell appellant.

The state argues this issue was not preserved because the
obj ecti on was made several questions and answers after Johnson's
initial statenent that the rocks were "about a gramin size."
According to the state, because the defense never asked to strike
the original, unobjected-to testinony, any error in allow ng the
chal | enged testinony was harnl ess.

This argunment is without nerit. The sequence of questions
were as foll ows:

Q Did you know how much was in [the
sandw ch baggi e you got from Darryl Jenkins]?

A Not the exact nunber, but | know it was
enough to sell 50 rocks.

Q Al right. Dd you |look at that crack
cocai ne that was in that sandw ch baggi e?

A Yes.

Q What did you observe about the size of
the rocks of crack cocaine that were in it?

A They was about a gramin size and
i dentical in shape.

Q M. Johnson, how | arge was this baggie
that you were hol di ng?

A It's a sandwi ch bag. It's what you put
a peanut butter sandwich in or sonething, a
sandw ch bag.

Q Was it sonething conceal able in your
hand?



Yes.

A
Q How about your pocket?
A
Q

Yes, | could have put it in ny pocket.
M. Johnson, how | ong have you sol d
cocai ne?
A O f and on for about two years.

Q Are you famliar wth the appearance of
crack cocai ne?

A Yes.

Q |s there any doubt in your m nd, based
on your experience with selling crack

cocai ne, that what you had in your hand was
at |l east 50 granms of crack cocai ne?

MR. KURI TZ: | object, Your Honor.
Leadi ng.

VI | 388-389.

The trial judge sustained this initial objection, then
continued to sustain objections as the state tried to elicit
testinmony from Johnson regarding the nature and quantity of the
cocai ne he had gotten fromJenkins. As the state notes in its
brief, the trial judge sustained objections based on | eading,
relevance, and failure to lay a proper predicate. The state then
made a proffer of M chael Johnson's testinony outside the jury's
presence. After the proffer, the trial judge clarified the issue

in the follow ng exchange with the prosecuting attorney:

10



THE COURT: |I'mtrying to get it clear in ny
m nd how i nportant this issue is. Initially,
it didn't appear to be that inportant, but
apparently it is and | believe the reason is
because under the felony nmurder theory the
State has alleged that one of the
alternatives is trafficking?

MR. BATEH: Yes, sir.

THE COURT: And apparently sal e of
cocai ne woul d not be an underlying felony?

MR. BATEH. A sale of cocai ne woul d
support a conviction for third degree nurder.

THE COURT: So it would go to a | esser
but not to the first degree nurder?

MR. BATEH: Yes, sir.

THE COURT: So this is a very inportant
i ssue?

MR. BATEH: Yes, sir.

THE COURT: And the State has to prove
that the quantity of crack cocaine was in
excess of what?

MR. BATEH 28 granms, sir.

THE COURT: So this wtness is giving an
opinion or the State is trying to get himto
gi ve an opinion before the jury there were at
| east 50 one gramrocks in the bag?

MR. BATEH  Yes, sir.

THE COURT: He never weighed it. It's
sort of |like an expert w tness.

MR BATEH: That's in essence it. He's
a user, consumer seller, or at |least a

11



seller, a deal er experience.
THE COURT: So the question is whether
hi s opi nion cones in over defense objection
that an inproper predicate -- that no proper
predi cate has been | ai d?
MR. BATEH. Yes, sir.
VI 404-405.
The judge then heard argunent, after which he overruled the
obj ections and all owed Johnson to testify the baggi e contai ned 50
one- gram r ocks.
This issue was preserved. bjections need not be nade
imedi ately after the challenged testinony. An objection nade

after several nore questions has been held to be within the tine

frame for a contenporaneous objection. Jackson v. State, 451 So.

2d 458 (Fla. 1984); Roban v. State, 384 So. 2d 683 (Fla. 4th DCA

1980), review denied, 392 So. 2d 1378 (Fla. 1980). Here, as in

Jackson, “objection was made during the inpermssible |ine of
guestioning, which is sufficiently tinely to have allowed the
court, had it sustained the objection, to instruct the jury to
disregard the testinony or to consider a notion for mstrial.”
See 451 So. 2d at 461. As for Brooks's alleged failure to nove
to strike Johnson's initial statenent about the weight of the
rocks, such notion would have been futile, given the trial

court's ruling allowi ng the objected-to testinony.

12



On the nerits, appellant argued in his initial brief that
Johnson's testinmny was not adm ssible as a | ay opi nion because
opi nion testinony on matters such as distance, tine, size, and
wei ght are not adm ssible when precision as to such matters is
critical. In this case, the exact weight of the cocai ne was
critical to proving an elenent of the underlying felony for
felony murder. Accordingly, this was not a proper subject for
opi nion testinony by a non-expert witness. Ehrhardt, Florida
Evi dence, s. 701.1, pp. 516-18, 525. Appellant noted that

although in State v. Glbert, 507 So. 2d 637 (Fla. 5th DCA 1987),

the court upheld the lower court's ruling allow ng an experienced
narcotics officer to testify regarding the weight of a bag of
cocai ne he saw the defendant throw into a pond, the testinony was

admtted only to show the corpus delicti of trafficking in 400

grans or nore; the defendant's own adm ssion that he was carrying
a pound of cocaine was the basis for his conviction.

Noting the distinction in Glbert, the state argues Madruga
v. State, 434 So. 2d 331 (Fla. 3d DCA 1983), supports the
adm ssibility of Johnson's opinion. |In Madruga, however, an
officer was allowed to testify he delivered marijuana in excess
of 100 pounds to the defendants: 75 bales of a m ni num wei ght of

41 to 55 pounds a bale. This was held sufficient to support a

13



finding of trafficking in excess of 100 pounds. |n Madruga, the
bal es of marijuana obviously had been wei ghed; the officer was
not guessing the bales ranged in weight from4l to 55 pounds.

Al so, the total weight, according to the officer's testinony--
3,075 pounds--far exceeded the 100 pounds required for conviction
of the offense charged.

The state al so argues M chael Johnson's testinony regarding
his famliarity with crack cocaine qualified himas an expert.
This borders on the preposterous. |Is the state seriously
contendi ng that crack deal ers, users, "consuners" are qualified
by their use of drugs to determ ne by visual inspection the exact
wei ght of pieces of rock cocaine? Nowhere in the record is there
any testinmony or evidence of any kind denonstrating or attenpting
to denonstrate that M chael Johnson, or anyone el se, can
determ ne the weight of a piece of crack by looking at it. The
exact weight of an object is fact, not opinion, and is determ ned
by pl acing the object on a scale (although, according to M chael
Johnson, the weight al so depends on what kind of scale is used,
VII 489). Therefore, the precise weight of a particul ar object
is not a proper subject for expert opinion testinony at all.

Johnson disqualified hinself by his own testinony in which

he adm tted he had no personal know edge of the quality or weight

14



of the cocaine; admtted he did not know if the cocaine was a
lighter formof cocaine as he had not examned it; admtted
users/sellers sonetinmes pinch off pieces for their own use and
sell the remaining for a full gram and admtted he junped in to
make the sal e because he was afraid Jenkins mght try to sell the
"smal | est” rocks out of the bag, thereby conceding the rocks were
not uniformin size or weight.

The trial court reversibly erred in allow ng Mchael Johnson
to testify regarding the nature and quality of the cocaine he
obtained fromDarryl Jenkins. A newtrial is required.

CONCLUSI ON

Appel l ant respectfully requests this Honorable Court to
grant the relief requested in his initial brief.
Respectful ly subm tted,
NANCY DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCU T

NADA M CAREY

Fl a. Bar No. 0648825

Assi stant Public Def ender
Leon County Courthouse
Fourth Floor, North

301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458
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CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing has been
furnished to Katherine V. Blanco, Assistant Attorney General, by
mail to Westwood Center, 2002 North Lois Avenue, Suite 700,
Tanpa, Florida 33607-2366, and a copy has been nailed to

appel lant, on this day of Decenber, 1998.

NADA M CAREY
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