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PRELIMINARY STATEMENT

The QPPEHQM} Fred L. Brooks, 15 a \Qqun at Lam};
this ge supplemental brief has been Prepqred

without beneft’ of any Frial transcripts of record on

ap ea‘f and with virtually noe access 1o a law libraryl
Te.{;/in %+ally upon Brooks' temMory of the +rial and
upon the iniHdl brief filed by his aFPoirﬁed counsel.
Aiccordin [\/, Hnis pro se EuPP]emen*l"al brief in no way
constttutes a4 waiver of a Statement by Brooks that oo
other viable, colorable appellate. iswes exist:

STATEMENT OF THE CASE

Appellant relies upon, ado and incorporates
hereini-ont)he Statement gF -éne cﬁs set fordh Fl,:y Fis
apt\ow—ed counsel 1n her inifal brief Filed on Brooks'
behalf. Additionally, by order dated July 16% 1318, +his
Cour+ Sanred Brooks leave to File this instant pre se
mpplemen'fa\ brieﬁ, due on or before Auﬂuﬁ-"l' ?_14*':';t \98,

STATEMENT OF THE FACTS

Appellani- relies upon, ado\:yfs and incorporates
hereinto the Stadement of the Facts set for b/y his
anjoin'l'ed counsel in her 1nihal brief filed on Brooks'
behalf. Brooks has SUPPlemen{'ed those Fad-s"m MNor
T‘E‘SFect‘:‘-, within the body of some of the dams/issues
Fresen+ecl herein.
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I SSUES PRESENTED
L

THE EVIPENCE IS TNSUFFICIENT TD
SUPPORT A CONVICTION FOR FIRST PEGREE
MURDER UMDER EITHER A FELONY MURDER
THEORY OR A THEORY OF PREMEDITATION

T
Al

THE APPELLANTS FIRST DEGREE MURDER
CONVICTION CANNGT STAND WHERE HIS
JURY WAS INSTRUCTED ON TWO OR MORE
TNDEPENDENT GROUNDS FOR MURDER T
THE. FIRST DEGREE AND AT LEADST ONE
OF THOSE GROUNDS WAS LEsALLY
THNSUFFICLENT

T

THE TRIAL COURT ERRED IN FALLING TO
MAKE SUFFICIENT TNQUIRY TNTD THE
EFFECTIVENESS OF COURT- APPOIMTED
ColANSEL AFTER CounMsSel, MoVvED T
WITHDPRAW AND THE DEFEMUDANT tMOVED
To DISCHARGE COUNSEL

LA

THE TRIAL COURT ERRED IN DENYING THE
DEFENDANTS MOTION FOR A CONTINUANCE
50 THAT THE DEFENDANT CoulD HIRE
COUNSEL OF CHOICE, THEREBY DEPRWING
THE DEFENDANT OF RIS CONSTITUTIONAL
RIGHT T COUNSEL OF CHOICE



WA

THE TRIAL COURT ERRED IN GEANTING THE

S5TATE'S MOTION FOR JOINDER OF CO-UDEFEND-
ANTS AND IN DENYING THE DEFENDANT'S

MOTION FOR SEVERANCE

VT
THE TRIAL COURT ERRED IN PERMITTING A
NDN-EKPER"!; LAY WITHNESS TESTIFY AS
TO THE WElGH'I; QUIALITY AND GENUINENESS
OF THE ALLEGEDP ROCK COCAINE WHERE
SUCH TESTIMONY WAS THE ONLY EVIDENCE
OF AN ESSENTIAL ELEMENT OF RRST
DEGREE FELONY PURDER

YIL

THE TRIAL COURT ERRED TN ADMITING
EVIDENCE O©OF C.‘J'l“t-u':‘.RjF COLLATERAL CRIMES




SUMMARY OF THE ARCUMENTS

Tn his first ar Surher\-}- Brocks submits that the
evidence Presen-hsd by the state was wholly Insutficent,
as a matter ofF \qw, 1o sustain the conviction for
first-dearee murder,  There was (:lbso\u‘}‘e.ly no evidence
o Premec\ikxﬁm (o theory even the state did not push),
nor was there sutficient evidence of either of the
two allged underlying Felonies  (robbery and/er
Wafficking in cocaine)” 10 support a felony murder
conviction (Broo\f(s Was net convicted of any un&&f‘\yinﬂ

fel Dny).

Tn his second claim the CIFFE:HGFYJF arques his
conviction For first- degree murder cannot Q‘cmc] where
tis Jury was ir\f:'fruc%ed on Two or more indei:enderﬁ-

rounds’ For murder and at least one of those 3rouoc\s
fas IESQ“)/ insufficient

"'I'hirc\.f BrooKs afques that the court erred in
Failing 10 maKe a sufficient in ui(‘y o the
eFfe‘\cgriVEneaa of cDurJr*qPPc:in—l-e trial counsel after
counsel moved 1o withdraw and Brooks moved {o
withdraw counsel.

Th the Fourth issue BrookKs submits that
the trial court erred when it denied Brooks' motion
for a continuance so That the aﬂ-:ellqn*\' could hire
his own attorney. The courts action de fived BrooXs
of his constitutional right o counsel of choice.

FiF'Hw/ Brooks argues that the dtial court

erred in gmn-l-ing the “state's motion for joinder
of co-defendants and in denyinﬂ HHe de?JEndarT\'S'

_\...l-




motion for severance., Because the ¢o-defendants
fad anta onishic deFenses He trial court’s actions
dePrived Brooks o©fF q Func:\cxmen*l‘q\\)/ fair trial,

Sixth, the appellant contends that the rial
Court erfed in permiting a non-expect, lay witness
testify as to the existénce of a crucial, éssential
element of the crime <charged (?irsi—-dearee telony
Murder bqﬁed u 'thFFiLE? T cocane), Becquse this

Withesses ’l‘e@%imony was the evidence as 1o
the existence of this essertial elemént (e, the

existence of cocaine and s allaaecl u)eithr & 78 qrans

or more) this error was not harmless.

Finall , in his seventh claim BrookKs submids
that the Trial cousct erred im adm\ﬂ‘mﬂ evidence of

c:.x+herf collateral crimes.




X
THE EVIDENCE TS5 INSUFFIQENT TO
SUPPORT A CONVICTION FOR FIRST DEGREE
MURDER UNDER EITHER A FELONY MURDER
THEORY OR A THEORY OF PREMEDITATION

L/
ARGUMENT

Throughout the course of Brooks' trial the state
made 1t clear that the state's primary theory of liabili’ry
was Gelany rnurder (\xmecl upon e.i‘H\er‘ a t’cbber)/ ol
trafticking as the ur\d.e:rlyt‘ :Pr‘eclicq{'e felory).” In dosinﬂ
argumen the state made no real effort’ to arque

FEMEAI‘l-aHDn. Brooks mc:vecl For v dire:cfe.cl VEra‘];‘Lf of
acquittal as o both 4heories, (premeditation and Felony
murder), which the court denied. The jury returned o
Benem{ verdict of quilty of First-degrée ‘murder Tt

15 Brooks' asserﬁér, lnome.vev; gigteas 3r\r-ae evid ence was

le o.l[y insufficient as a matter of law 10 sustain a
verdict of quity as 4o either theory and his cooviction
for First- deqree rucder must be reversed. Brocks will
address each -l'heory in tura:

T The Evidence Did Not Estoblish Fiest-

Fglggy Murder: As qlre.qdy set Forth the State arﬂuea\ the
existence of twe (2) 5eparq+r_- un&eflyinﬂ Pre&im‘he felonies

- /S

1. TRis issue was in Fact briefed by Brooks' appellate counsel
(see: Tssue T, pages 35-41, of a Fa\lan’r's initial brief).
Howe\zer/ ProoKs wishes o ?rovicle ad&iﬁonnl arﬂumerxjrs
and SuPFDH'irB case law not Found in the inibial brief.

-G —




as a basis for First- degree Fe\ony rﬂurclct; to wit; Robber
(or its attempt) | and fer drafficking in Cocaine (of s
atem 1*). e record demonstrates ; homeve:t} Hrat neither
one of +these unc\erlyinﬂ felonies was proven %)eymd anrd

o 'H‘\e E:Xdu&ion of every reasonuble dmb’l‘:-—-"/

A) The Evidence Did Not Estublish Taffickin
In Cocnine: As already setforth by Brooks' appoint
c_::EPelqure counsel in her inihal brief y in order -E:: rove
e Crime of “PraFFiLKinS tri cocaine” (or Qﬁemp'l'a:\
rarficking) the state must establish, among other
things, Cgl\e Following  two (2) essential elements: 1) that
the “substance was in Fack cocaine or a mixture containi

cocaine . and ; 2) that the cocaine waiﬂhed C.8 %rams
&2 -
/

or more. See: § 843.135 (1) (b) (1), Fla Stat (14

Florida Standard J"ury Instruchions in Criminal Cases,
Wiesenberg v State, 4S5 So2d 633 (5*Dea 1334

BrooKs submits that the state filed 1o
either of these essential elements beymd and to the
exclusion of every reasorable doubt ’ Firet , the state
failed 4o prove + the qllesec\ substunce  (Which was
Never recovered, o Seen or éxamined by the Pcliﬁe o

/
any law enforcement ?er.sonne.l Y wWasid Fact cocaine,

Second, the siute failed o prove that the amount of
Cocane (if it was in fact cocaing) was 28 grams oc more

or Jhat the amount Brooks aﬂemF’reA 1o Fur‘c_Hase !

/

2. T+ is noteworthy that Brooks was originally chatqu with both
robbery and ‘('raFFic_KnYnﬂ ,but the state dggg@,-bhese o charges
‘ust before trial, This” demonstrates the Stedels ouwn lack of
]éu‘rH": in their abi\Hy to prove these d-xqrges.. The state didnet
want 1o submit these +o Q, jur and sk acquitial. Ir\s’rea:{, the
state preferred a general verdict so vt moulcc{f be up o an
ap?el\aie court 1o 5ottt all out and determire hab‘xli-\y,

oy




C?.:D 4'\"0‘:.\45”) was intended b}/ BroocKs To be 78 or more
iams. Because these essential elements were not proven

e urderlying felony of Hrafficking (or attempted
*l'quF{cki{rB rgups-*- Fé,il. E F

The evidence 'PresemLecl by “the state une%uivocal\y
e‘SﬁbliShEA that  Broocks D.nd Brown were attem ‘ﬁg‘l'b
Purcha.se 30 “rocks? net 30 grams, The S te's
own evidence (through the tesfimony of drug users and
Clru3 dmler_s) demonstrated that the 'street fug ‘trade
IS not precise or 3over*ne:A b)/ cLuq\Hy control. Th
parficular a "i‘t:::cif-* s net a Uﬁiﬁ')fmj consistert meiﬁ‘ﬁ-}-
ut instead is trreﬂu\qr and Varyinﬂ in size, .5haFe and
WEiﬁh't The buyin and 581“'}3 is sul:z]ec:Hve/ with a
buyer @Pically eje balling the proc\ud‘ +o see if it meets
hi¢ or her expectations. %KDLK& can be y and are ”PincheA‘
o “made light”? No wel l-xins Scales were u.sei or
ex?ed'e::\ , N the transaction at bar aad 1t is fear Pret
these deals are consumoted , or rﬁied-ed based Lpon
how the “rocks” ot how mMuch ‘i'{\ weigh. LIn
Fac\'/ Brooks and Brown decided 1o qet cm\); 30 rocKs
afFter insPecHﬂﬂ +he sample Tock OJadkie Thom S0 had
Purchqsecl and” concluding i+ was oo flat” T#
was 30 of these “doo flat” (i.e, less than ideal size)
rocks which were Q'H'em‘:rfezl 1o be Purc.haseA |::>)1
Brooks and Brown. This demonstrates an intent
Procks and Brown 1o buy ]gaﬁ, than one gram rocks,
even f one awepts thal (ocks waiﬂh one qram eadn
(a fact Brooks does ngt concede).

The Sole evidence qoing Yowards the megh-l- of
the dfugs came from State wi egs/drua dealer “Michael
Johnson's testimony. Johnson testified at one pond
Hhat "c:LJuS ler ¢ Cslmﬂ For a rok) “consists of
one Sram,” This ‘[‘es+imon/y 's comtradicted qnd

-4 -



JramPercA by other portions of his testimony ) however,
For Exqm?\ez while ~ Johnson hept insisting that a
Juﬂg\er weighs o gram, he had alse stuted that there
are #10 Juﬂgle-rs and #20 Juﬂgler's:

Al the way T could have did H\cﬂ; e
'Hwey were Comir\g +o buy +ten dollar

w 3l°‘r5/ Hen I couM have gave them
%é and’ said +hat 'fhcy was 20 dollar

Juﬂgfarﬁ....

See: YA 500-50z., Most critically, these were not
Johnson's dmas. By his own admission he did not buy
Hhe rocks, did rot meigh He rocks and did not inspect
them, Rather , he ”'umPeA wto 7 Ahe transacton y and
was handed @ Pla.ﬁ ic baﬂ of focks, ia the Mf_\g{ which
e inJdurn to count out when the transaction
wias aborted. “Tn summary:

¥ The Clru:ga were rnot_Johnson's and he did not even
Know that 't Was cocaine

*) Jugglers could be in either a #10 size or a
largec #20.50 size.

BI() Johnson did not count the (ocks and did not Kaow
how Mony Tocks weve in the baﬂ.

/

B, Johnson claimed 1o “Know * Hhat the druge were q ond ?
(as ‘l'ocLuq\i and weiahﬂ because BBQ (From whom Johnsen
8&1‘ he “dru 5) “never sold bad c:\ope: fromy his house” ¥VIIL 50¢;
VIL 446, This, of course, was improper, inadmissible opinion
Yestimony and inadmissible hearsay. This was not an
ultimate Fac{} but was rank sFecula-\'iDn and opinion.

-q-




¥ Prooks and Brown were CI’H‘EH‘\P'HI'\S 4o Purc.hq'ae
‘H‘lir‘ly (30) of the inferior, 74oo flat? rocks.

-#) The rocks Brooks and Brown Were crtfemﬁinﬂ o
buy were the smadler ten dollar FDCKS/ rot the (qrﬂer
+we:nrty dollar roc.\éf_a.‘—'{/

%) Johnson did not weigh the rocks and did not Knew
how much Jrhey weighecl.

) The whole transaction took Pl.ace n the dark.
Johnson never saw all of the rocks, in their erhrely,
since he was Jusi- be“‘ginnir\ﬂ to count them ocut when

he erPPed the baj a fan Cluday,
In Shor'i", the stuate 'i'D"l"a“y failed +o 315_
Mdmo(— Provinﬂ that Brooks bouah'\} or attem to

fams “or more of cocaine.” he enmthire <rux
rge boils down 1o wWhether there g,gm_nu,y_
was o transachon for 28 or more qrams of cocaine
(If the crime was trafficking), or, whether it was
Prooks' intent to purchase 28 or more grams of
cocaine and he was “"cloinﬂ an act toward +he

buy, 2.8
of y{H"ﬁ 5

/
| Y. See: TX 756*757/ where state witaness Jackie Thompson
testified that Brooks and Brown told her that 'l'he)« wanted
S0 roc\(s/ or $500 worth, That works out o #10.00 T:er
rock. ¥ dhe larqer, éz0 FDCKS/'uﬁﬂ\Ers are @ qram
each, i+ Follows that the #10 rocks™ “are one half ('2)
grams. Accorclinﬂly/ the 30 +en dollar rocks wWhich Brooks
and Brown aﬁ-ewxpi-ecl 1o ?urchase amounted "i"D/ at most,
Fifteen (I5) grams,

_.10_




commission of such offense, but Failed 7 in (:cmple{-ing the
offense (if the crime was gﬁ_ﬂﬁﬁi Frafficking).

Tn order 1o prove an essenhal element of the crime
of ﬁaFch\cinﬁ in cocaine , especiall where the evidence is
enﬁre\y c.irCumsh-.mHa\, the meigﬁi' of the cocaire. cannot
be base u{sm ;EESSLDHK o SPec:ulcrHDﬂ. .-_S_QQ, Williams

So.

v. State, 59 737 (1¥DcA 1992). TIn Williams, supra,
‘he deFfen&qni' Was convicked of C.Dnsp‘\rocy 4o draffick in

cocaine , even Hough the amount of cocaine delivered was
only 7 arams. A central issue was the ‘l'erminolocgy
loye by the Par‘tieg and the fact +hat no speafic
weight (such as gfams , or “an ounce”) was used. The
Ccmr‘l'/ (n FEVEfsif\ﬂ/ Made some relevant dbservations:

To Su??or"}“c:\ conviction of trafficking ia
CDCQinE'/ or CDnSPifacy 1o traffick in
cocaine, the ctate must prove Hhat the
amount of cocaine involved wWas 2% qrams
of mofe.... A special Standard f review
of SuFFiCiEr\c)/ of the evidence ap hes
when a conviction 1s based whall

on circumstantial evidence [citations
omi'l’ted]. 7 \Whece The c:nly proof of BuiH“
is circumstantial , no Mmatter how 5'\-ronaly
the evidence nay 5u33e5=+ Su'\H; Qx
conviction cannot be sustuined wunless the
evidence 15 inconsistent with any
reasenable hyPo“i'he&is of innmcencef’
State v. Law 559 S0.2d [127 (Fla.1989)]
at 188 citin MEArthur v ggjg{ 251 S0.24
972 (Fa. {977). That is, the court must
determine as a +hreshold matter whether
the state Produccc\ CUMPE'PENI}
substantial evidence 1o contradict the

-14-




defendants story.... The evidence in Hhis
case as 1o +Hhe spaciFic, amourt contem-
Plﬂﬂ?ed by the qu%iee' aqgreement 15 not
as specific as the evideace an this pont:
in Kocol.... no specific amounts were
discussed on the hwo occasions when
appellqn-l- was Preserﬁ} nec did QPPellard‘
agree 1 Furnish a specific amount of
cocaine. Irwf;feac{/ aﬂ::elquﬂ- agreed to
’quﬁcfpa’re in “a’big deal”

Sal'\lliqmsr Supra, at 758-3'51,;—'/ Williams stands
For the Propo.&»i%ion #\cﬂ' S(anc_:h, such as "a bi cleq\r:
or ”rocKs’; or "’"uﬂ lecs” s insufficient, :—:rl‘arainﬂ alone,
1o M& the Clmnufé' of cocawne involved .

T ' 528 So.2d4 1237 (3%Dpca 198%)
the Court wos Faced with a situation where the de‘('E:nc(an-F
had been c<quaht In FO&SEE&iDn of 97 SEFCH‘QJ(‘E ackets
of white am?e; and was charﬂecl Lith “Traftiogr q N
cocaine. owever, the police lab techaician On\}z ackuall
tested two (2) ‘of the Packe%s. The 2 Pac,Ke’cs 'l'esh:i
Posih‘ve Cor Cc:cqine:, but *h::g&her Jche), meiBBeA less
Fhan 28 grams. The +otal weight  of the ‘entire 92
Pac:,léejrs was over 2.8 grams, The Fechnician had

/
5. In Willigms the defendant (unli¥e here) was charged
with conspiracy and the state only had to demonstrate
his i , not e actual amount ofF cocaine delivered, In
contrast, o prove attempt against Brooks the state mush

/

prove +hat the actual transattion was €or 28 o rore
qrams, but -that the transaction was not executed. Mere
intent alone 15 insufficient 1o establish attempt (Whick is
why Willlams wa's c,hqrﬂecl with conspfrqcy). Nevertheless,

the Williams Court reversed . 1o




testified that his “visual i.TIE:FECﬁDﬁ#GF the a2 Yels
Showed that the white ?ow&er in the 90 untested
Eacke-l*s , and the white Powcl-er in the 2 Yested packets,
looked alike” The Ress Coutt reversed on +he Tt"'aFﬁaKinS
Emvid‘fon{ Fif\dinﬁ that the Siate had Failed 1o carty e

buadmszfpmaf on Hhis essential element:

The State howe\zer} has the burden of

oof on this issue , see Purifoy v

399 %6.2d 446 (Fla. 1978),... we

do not think that this burden is satisfed
by Qa Sim?le visual examination of
ﬁePara-l'ely wrap ed Fac.\(el‘s containing
white Fomder eiﬁl-\i Ywenty - eight
(2%) grams of More. ... is essentia] in
order to susttin a cocaine rafficking
conjicﬁo& that eacds Fq_j;;bei-d of buh‘\%e ;
owder ghgmigg_u# random
Eqm le,, to contrin Cocaine, é’r\&erhm»i}g_
iﬁ:ﬁf weight of the material inthe

Sjﬁ @g&ﬂjﬁ gqunl oy gm '_’(}Mx-
Eghf (28) grams, g visual examisation
of packets of this weight is
nsufficient 4o convick because he
white powder contained therawm mcty be
mMilK sugar or any one of a vast VafiE‘l'y
of other white powdery chemical coml:aouncl's
not corrin'm{ng cocaine,

Ross, supra, ot (239 [emphasis added’]. IF the
evidence was leaq\\y insufficient in \lilliamg, suprg
and Ro , Then 1+ 15 cerdainly Insutficient
in the case at bar. Tn Fac:t; as Far as this writer
can de_‘l'Ermine/ rever in the hi:ahm'y of this sfate
has any courf sustained a conviction for TrafficKin

where _QQ druﬂs wlefe &ver r‘ecovereJ/ *\'E&‘l'&d ana/or

_13..




WE\B)'\E.A. The dispute is eapecially egrejious here where
the stote is cxsﬁing s Court to Keep a man on
death row based apon such a dearth c:-t evidence.

B) The Evidence Did Net Eﬁ‘\*ﬂﬂ[&hﬂﬂhﬂ;’u
The State presented no evidence of a robber by
Brooks and Brown, or of Qny intent o cowni-g’ a robbe\'y.
In fact accordi nq 1o the state’s own witnesses Prooks
and Brown had Dai Ej'ﬁm r Q\Lmﬁy/ 50 that even
if they lett with the drugs (a Tact not conceded here)
they were merel -h:;k.inﬂ what ‘H‘w/y Pq':cl for. Moreover, it
is Ju5+ as likel}y/ Hat “it uwlas Prooks and Brown who were
be’mﬂ Tolvbeé? or T i?Ped OFF,

Tre stute's case for a robbery or attempted robbery
was 'i‘b*hxl\y circumstantal and Cale; for rank 5Fe¢uhﬁon.
The Case, qccorclinﬂ 4o the 5+'q'l'el was b?rwen v

+he existerce of a ‘j‘uﬂ and the tissing cocaine, However,
this sScenario rej/m es the fact Finder 10 assume, guess
or 6F‘ecula.‘l‘c tha

Broks and Brown took the cocaine.
There is na evidence that this occurred, As Brooks'
atorney has ?Diﬂ'!td out in her imtial brief y this was a
dru3 ansachion Occuring 0 the dark , onthe vickims
home turf, with rulliple persons present, For reasons
Unknown a qun was produced, accusahons were %rquAJ
and then shote were Fired. The evidmcef such as iTis,
5u[:>Por’c5 & Varie-\y of reasonable scenarics, As liKely
and reasonable as any other scenario is one where
Michae! Johnson shortchanged Brocks and Brown (who
had a(r‘eqdy _Pg_& Their money up frond) and Hhe gqun was
roduced In response o the actions of the victims.
%‘\Ls was ro robbery but¥ a druq deal gqone bad. Brooks
and PBrown were ‘u&'l'/ as l'lKe:\y Victims ofF a
robbery/ri{: C‘.\FF/ not -the Per‘:e%a-l'ors.

“The standard of veview in a ciccumstantial evidence
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case is well established and oft stated -

In a cose such as this one invelving
citcumstantial evidEncc, a conviction
cannct be sustuined - no matter how
strengly the evidence suggests guit-
unless the evidence is inconsistent
with any reasonable hy{m'l'hesnis of
innocence. M*Arthue v Statgy, 351 Se.
2d 472,976 (Fla. 1977). A defendant’s
motion For judgment of acquitial
should be granted in a circumstantial-
evidence c¢ase 7if the stute fails to
resent evidence from which the jury
can exclude every reasonable h)’l’o esis
except Hhat of 3:.431‘\”.#

559 So. 2d 187, 188 (Fla. 19%9),

in V. Shete, 689 5024 102¢ 1029 (Fla 1935). As
far as thé" robbery ~“charge” at bar here, this case is
a “text-book e‘x.qth: of when a circumstantial evidence
case Fails to meet the standard ond burden of proof.
The state has “failed +o Fresm*\' evidence From which
'{"heJury Cecould] exclude every veasonable hy[yo‘l"ne.sis
except Hhat of Su‘iH}’? and has thus failed 1o carty s
burden of proof.” The evidence here simply does not
establish a robbery of attempted robbery ;95 a ratter of law.

IC. The Evidence Did Net Egvablish Premeditation:

i’n/ the state's case qaains'l" RBrooks as fo First-
déaree Premedi’m{*ed murder was Wholly circumstantial.
There was no plan 1o Kill, no intent. The context
of this homic;idg was @ dmg transaction qene bad.
Whatever haﬂbeneclf it was st“rtmeaus and spur of
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Fhe moment. As with the robbery charge, the state's
case for premeditotion calls for 5Pecu|§1’rim ond quiesswork,
and 'f't:»'\'alg/ fails t© exclude several reasonable
hyPD'}he:s.es of innocence, |

Premeditation is the essential element that
distnguishes First-degree murder from
second- degree murder, en v.S
06 50.243738, 741 (Fla. 1397). Premed-
itation is defined as:

émDTe. than a mere indent to Kfllf- it

s a Fu.lly Cormed CONSCious purpose

1o Kill. This purpose to Kill may be

formed a moment before the act

but must also exist for a suffident

length of Hime o permit reflection

as 1o the nature of the act to be

committed and the Probc:ble result

of +that act.?
Id. (quoting Wlilson v. State, 443 50,24 1019,
1021 (Fla. 1986)). “Evidence from which
PrEmeAi‘fn'HDn may be inferred includes
Such matters as the nature of the weapon
use,d/ the presence of absence of adequate
Prauomﬁm/ previous difficulties between
He parties, the manner in which the
homicide was ccmm'rl'\'ed/ and the nature
and manner of the wounds inflicted. 7

Holton v, State, 573 s02d 284, 289 (Fla
1790) (quoting Larcy v, ﬁgjg oY So.24
352, 354 (ﬁa 1958). Where the Statels PrmF
fails to exclude a reasecnable hypothesis
Hhat the homicide occurred other thon

by remeditated desisn‘, a verdict of
Firs —-cleﬁree murder cannot be sustaineld
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Coclen ¢ So.2d at 74}; Kirkland w
Slafe. 684 So.24 732, 734 (Fla.\99),
r Stafe, €68 Sazd 454, %4

(Fla. 1996),

Green v. Stute, ___So.2d (Fla. 5/21/98), at .

Th the case at bar thete is no evidence of remed'\'l‘qh‘on;,
the state's case ,Fe.ll'es u .SFec:u.ln'Hc:m Cfi'l’fmuy/ e
stte's evidence “fails 4o exclude a reasonable hypoi'hesis
that the homicide occurred other than by cemeditated
design."’ A very reasonable, and \i\(e\y, hy othesis is
that™ Brooks was being robbed or cipped off (or at
least thought that he was) and fPullecl his qun out in
self defense and/or 1o get his money bacc, Tt was
dark and Brooks was” surround ed by druq dealers
whom he did nst Know. Someone shouted dt Brooks,
+he word “qun” Was used. Under these circumstuaces
it is ble 1o believe that Brooks was actin
in self defense or Fear, and his only intent was %
retrieve his ¥300 and/or leave -the premises safely.
Even +he state's own 'H\ec:ry y Hhat the victim was
shot because he yelled o warning, demonstrates o
spontaneous act, ot a «Prﬂmexli Yed ciesi_gn’l'o Kill.

n Truth ke state Pcud c:nly [iP service to the
[ssue oﬂf Pr“emedi*l‘a'\'\'on and ™ade i+ dear throughout
the +rial that the state's case was based uFonu%elony

murder

/

6. Further milH‘a-HrE against the ccnceP+ of Premedih:wh'm

is the fact that He vichim was pot the drug dealer Michael
Johnson, who was at arm's length and mho_?wac\ the drugs,
but insfead was the shouting , shaciou)y Fiqure emerging

from the darkness.
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A CampariE.on between the facts of this case
and those Found In oﬁha; recent coses de:‘dedb)/'lrhis
Court where this Court held that the evidence was
iNneufficient to sustuin a finding of Premed‘tfaﬂhon
demonsitates that the evidence of 'Premecli-}ahm mn
all of those cases was Eﬁbn%e,r Hhan the evidence in

this case. See, Green_ v. Stote Supra (evic)eme

insutfFicient 1o eg_‘l%ghﬂ'\ Pf"emecl'rl'cﬂ‘{on p but sufFicient 4o
support second- degree MurAer)/' Norton y. State, 23 FLW
S5 (Fla. 12/24/97)° (evidence “insufficient 1o establish

pf"emecli.'l”a)ﬁm/ but sufficient 4o sustain conwichion For

mans lauahier) ; in v State Supra ; Kickland_v. State
&84 50,7 7??2/ ( Fla. Eﬁ%) : Qx_lé_r\mss L S0.24

(Fla. &/11/98) (evidence sufflcient to /*Prwe

second- deqree murder, but aot premeditation) ; &:}:ﬁm\y
V. Stale, ?_'ﬂZ FLw S 635 (Fla LD/qP/CIﬂ (evidencé failed to
grove ?feme&i'}uﬂonf althoudh sufficient to establish

i

5t~ e_.zaree felon rnurcslef?/' §$£QLSQ2 ___L_\h_ﬁiBMFE +

617 So.7d 1046 (Fla. 1993) ("premeditation not found
desspi'{ﬁ evidence that the strangled vicdin was Found
Pm-l"uq\l/y nude and the deFenc\ar% had a His*}nry of

S']Tanﬂlir\g women while raping them).

Brocks submits Hhat the evidence in this case
FParh at most, a convicthon for manslaughter, or

suU
Hhird - de/gree murder. Norton v State, Ed_%tﬂ, However,
Brocks c<onterds that this case should be remanded

For a new trial so0 “hat Q‘jury/ the finder of Fﬂd‘&;,
may properly and fairly detérmine the deﬁree oF
liability, it any.
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I

THE APPELLANT'S FIRST DEGREE MURDER
CONVICTION CAMNNOT STAND WHERE HIS

TJURY WAS INSTRUCTED ON TWO OR MORE
TNDEPENDENT SROUMDS FOR MURDER TN

THE FIRST DESREE AND AT LEADST ONE
OF THOSE GROUNDS WAS LEGALLY
THNSUFFICIENT

ARGUMENT

As a\ready set forth in Tssue T , Supra, Brooks
submits that the evidence oﬂains-l‘ Hirm  was \eﬂully
insufficient, as a maltec of “law, 1o sustain a convichon
for Pirst dégree rﬂuﬂ:\er}, either under o Hheor)/ of

remeditation of under a theory of fFelony murder In
Yhe cose at bar the Jur)/ returned a qeneral verdict

of quil as to first™ degree rﬂut‘cler,; %ﬂe J‘ur)/ did rot
indigate " whether 1+s fin ng was Predic.q’ccd upon

Premedl’m{'im or Felon/y murdec

An m v. California, 283 U.5. 359, 51 S.ch
532 (1930), the ?”Pre”‘e Courf held that a general
verdict must be set aside If the Jury was instructed
that it could rely on any of two  of more imle?enden‘r

gmunc\s, and one of those grounds is insuficient. This
5 because ke vecdict may ve rested e_xclus'ivel).

on the insufficient qround. This Ffinci‘:ﬂe of law

was reitemted in m_ggjﬁhﬁj 786 24 13w,

1319 (LI Cir Mae)} where the Court” observed that:
Tt is setted law that “a 3encml verdict

must be set aside iF the ury wWas
instructed dhat it <ould rely on any of
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+wo or mere Inde Penc\en% Smunc\s/ and

one of those 8rbun3.s is Tnsufficient,

because the verdict may have rested
exclusively en the insufficient around."

Zam&ggbm, Hez U.S. 867, 88),
(03 S.ct 2733 2745, 77 L.Ed.24

/ /

235 252 (19%3); Hitthcoek v Wainwright,

745 . F24 1332, 134o (V7 Cir 1984).

This Court has itself CLchF{'ec\ and QCKnomlEclaeA Yhis
finc;fp|e of law. See e . ﬂ‘:‘_Kﬁan_ﬂJf-_s:mtﬂf HO3 55.24
89 (Fla. WSI) (Tﬁe ﬁ court erred in 1ns+mding He

jury on Felony murder and rebbery where there was no
evidence To establish that a robbery Fad occurre,(l)l'
?ﬂgﬂsiﬁ . State, 684 So.zd 1026, 1028 (Fla. 1995)

wheére evidence did net SU.FPDF4 pre meditation the lower
court erC ed in insﬂuc_ﬁng J'u,fy on both Ff‘eme&‘rtu{-gd
ard felony murder).

Ualike the situation in MeKennon and \ ,
where this Court held 4hat the error was harmless
because there Lxg sufficient evidence to sustain a Firﬁ(ng
of first desree rurder under the olternate theory of
{iqb'uli)ry ( reme.clih{‘ion in M-Keanon Celony murder in

P on ) 4
in), the error in Hhis case was not harmless where
‘there m‘cis nsubficient evidence +o sustain a Findinj of
First deagree murder under either ‘Hneory of liability. The
ercor in Fhis case was a Violation of due’process of law
and deFr'\veJ Prooks of a fundamentally €air ‘\‘\"ia!/ 0
vioclation ofF the Fifdh and Fourteenth " Amend ments to
the U5, Constitubion, and  Article T, sections 9 ard 16,
Under the Circumstadces oF this case the aFFroFriq%e
r emedy s to rewerse Brooks' conviction and remand
for a’ new +rial.
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1T

THE TRIAL COURT ERRED IN FAILING TD
MAKE SUFFICIENT ITNQUIRY INTO THE
EFFECTIVENESS OF COURT- APPOINTED
COUNSEL AFTER COUNSEL MOVED TO
WITHDRAW AND THE DEFENDANT MOVED
TO DISCHARGE COUNSEL

ARSGUMENT

TIn order to profect a criminal defendant’s Sixth
Amendment right to the effective assistance of counsel
the Courts of this state have established procedures wWhich
must be followed whenever a deferdant ‘requests o

diﬁc.hqrﬂe his court-appointed counse Prior +ridl.
Y _l\LcL%n_\a_ShE, 274 S0.2d 256,257 (4* peA
1973), ~ Chiles u Staty, 454 So.2d 726,727 (S®Dca 1984);

555 S0.24 929 (3% 0ca |930), Perving v.
Stae, 585 So.24 390 (1¥Dca 171,

In e instant case Brooks orally moved in open
Court to d[schqrga his court- aFPofnJred counsel, Richard
Nichels, Tel\inﬂly, Nichols himself filed a motion 1o
withdraw , cihing a complete breakdown of trust and
communication Between himself and Brooks, Nidhole wert
so far asto inform the court that his l‘ela*l"\on.ship Wwith
Brooks had deteriorated so much trat he Feared that
there would be thsical violence between them.

Tn response T© Brooks mMotion e disd'\qrﬁe Nichols
the Court <Onducted an in-camera heﬁr}nﬂ n his
chambers, During this \ﬂ&xring (aFFrox.imal'e\ three (3)
weeks prior to gne trial) Brooks informed '\Z\e ttial
juclﬂe:- t Nidhele was not invesﬁﬁqﬁnﬂ the case nor
preparing a defense. Brooks stated that Nichols was
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refusing +o interview his alibl witnesses. Nichols told the
'uﬁie En+ 1t was a mi.sunclcrshnd(nﬂ and that he, Nichels,
‘\lv _been under the mistuken notion that Brodks warnted
hin Ao commit wr ? at trial. Nichols claimed that
he, Nichols, noje Udderstood” that 4his waes ~ot the
Case. DBrooKs inﬁiﬁ'\‘ec‘; +that he wanted 4o c:\ise;hm:c_{e
Nichols becauze Nichols had only come 4o see him “orce
or twice” and Nichols was dcir\_ca r“m“H‘w-mg 4o prepare a
defense. BrooKs informed the Court that “he had no faith
in Nichols and did not trush Him/ and that thete was a
tohal breakdown N communication between then,~4

The 4rial court denied Brooks' motion 1o ds‘.sc.harge
q-}torney Nichols, stahi that n the court's opinion
Fostili or the threat of violence did not constitide a
“conflict” sufficient Er\t::uﬁh +o Cequire 3mn’d +he motions.
Brooks submits that the™ irial court erfed q?a that both
Fis motion 1o dfﬁd‘targe Nic:hol&, as well as Nichols'
motion to withdraw Should have been Sran'i'eé.

TIn Smith v Lo_c,w.mr_«t/ 922 F2d 3 (8®cic |gad)
at 1320, e Court discussed the oriteria for Finding ‘l{hﬂ-
a conflict exists sufficient o warrant d\‘.&c}ucﬂe of counsel’

A criminal defendant who is dissatistied
with appointed counsel Mmust show good
cause Fo warrant subshtubon of

/
7 DBrooKs urges {his Court to consider and review a’rh:rney
Nichols' written motion 1o miﬂbkcquw/ which sets Forth
fIMerous grounds re.la'{'in_g o the conflicts betiween him
and Brooks, as well as the oral reasons gqiven by Brooks
himself at the I"lE'al'irﬂ. For all of these reasons baoth
Nichols' and Brooks' Potions shoudd have been Srqn+ecl.
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Cc:unae.lj, such as a conflict of in-l‘erest
an irreconcilable conflict, or a complete
breakdown 1n communication between
the aftorney and +he defendant.
[Citations omitted ]. Once gowod cause is
shown, the 'h‘ia'aiw:lﬂe must QFPDI&

diFFe.rén'F Couns

Brooks maintaine that he did in fact demonstrate
ood cause? inasmuch as the record makes clear Hhat
ere existed “Zan irreconcilable conflict or a cimxfale-le
breakdown in communication between the cr&orney and

the defendant? Mﬁ), Supm.

we believe Smith showed sufficient cause
for substitution of counsel when he
cited both a conflict of inferest between
him and hus QPPQEH’['EA a'H'DrmE'y and
E‘_V-P\aine.d +that they were unable to
communicate with “each other: Once

od cquse was Shown/ He {rial Judqre
violated Smith's sixth cmendment riﬂ\r\ 5
by Fq'u\inﬂ 1o GPFoin*i- diffevent counsel
+o represent Rim...

4

S_mij-b/ Supla, at 132). Brocks maintains that the
record demonstrates that he had ”3%& cquse ” 1o
disc:hqrge Nichols and that +he 4rial court erred in
refus(ng +o de so.

' Moveover, as a treshold mq’rl'?r/ Brooks asserts
Hat the in-camera, in chambers he.arinﬂ which the
4rial court did c:onc(ucfl' was insuffideat 1o meet the

Standard set forth in Nelson, Chiles, BrooKs and
PerKing, Suprqg. The scope ‘of the in?_uiry made by
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the "rial court failed to adequately inguire (from both
Prooks and Nichds) as to the grourds asserded as the
dissatisfaction. Aclcliir‘tomlly} e trial court Failed o
fropa‘ly advise Brooks of his alternahve rialrﬂ‘ +0
epresent himself Fursuqn*l‘h faretln v. Califernia, 422
us. 806, 15 s.ct 2525 (1975). In this respe(:\{ this
case 15 Similar o  Perking y.S‘l‘a'l'gi supta, where the
Cmr‘l“/ at 3‘:1[*-‘12/ held that:

When a defendant lets i+ be Known that

he wishes to di.s:.harge s Cmr‘h—a\:?oin‘t‘ecl
counse,l, the 4rial court should Inquire of
the defendant as to his reason For
T‘e?]ue:S*Hn discharge. TF iﬂcomFE'\'ency

of counsel Is Siven as a reason, the

trial court shouwld then make Further
inguiry Jo determine whether there is
reasonable cause -to support the ql\e_qq%n.
If reasonable cause appears, the court
should a Fci\rﬁ" substi counsel ; if no
r“eq.ﬁomb € dause u‘: ears the Couf'1( Shou\cl
then advise the defendant that if he
insists on dischar inﬂ his csr'lﬂinal Counﬁc:lf
the Stule May AoF be recluirecl to C\FFdni‘
o substitute.

TN Ee:rggg‘e‘ §H?rq, the Court held Hat although
the drial court Rad ‘made an in uiry/ “The rial Cogﬂ'
below did vot ge far eno h in aa isfying the inguic
Standard.” _:_EJ_;_/ at 342, e c:\?pellc.ﬁ'e Court hj’cl +
dhe lower court had FBaled +o inguire of the defendant's
counsel, and had failed to o e\y advise the

deFEHAalr/\+ of his ri3h+ To l"ePFeserd‘ himselr:

Even if the trial court had conducted an
ade%ucﬁe incLuify before Fin&(na counse]
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1o be ComPe:’renJr/ the 4rial court was
shill c:b\iﬂa-[*ecl +o advise QPie:llarﬂ‘ +hat
c

his attor uld be discharged but
-H'|\e swenegoi?d no¥ Ebel re%u?rea to

qPPoirﬂ* substitule counsel and that
QPPel\qr\Jr had the T‘ig\«ﬂ* to defend
himself.

Perkins, Spra, at 332. BrooKs likewise submits that
~the inqluif nade b; the lower court was INsufficdent to
SCX’l'iE'aFy 'Fr\e iﬂCLLdr S*Ghdorclf Pa.f'{'imlarl)/ i Failing 4o
o qurﬁ\y advise é’ooKs of his OF'HDﬁ of re:?resag'if\g
Hrﬁjélf: rather than ’Pf‘oceeAin_g 1o trial with an G:H'Dfﬂt)/
Brooks did not want

Tn conclusion Brooks' claim is two-fold: F'irs{}
he assects Hhat the lower court's incLui was
InsufFicient 1o 5ah'5Fy the 'meuif Sﬁﬁdgg mfﬁ,
Suprag ; Chiles Supra ﬂfm&; Supra- Ne )
Secong even'liF the Icnur-|' &4 make’ SuFFiciefrd' in%uiry/
+he Court erred in s ulbimate conclusion Hhat
Brooks had Failed 4o demonstrate Sooc\ cquse 1o
discharge counsel. Pecause ved dause was shown
the court should have Srar\h:cl e motion (3) and
discharaed counsel. Acco(‘c[inﬂl , this cause shoud be
reversed and rermanrded for a ‘new trial. Smith v
Lockhart, suprg.
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RAVA
THE TRIAL COURT ERRED TN DENYING THE
DEFENDANTS MOTION FOR A CONTINUANCE
SO THAT THE DEFENDANT Coulh HIRE
COUNSEL OF CHOICE, THERERY DEPRIVING
THE DEFENDANT OF H\5 CONSTITUTIONAL
RIGHT TO COUNSEL OF CROICE

ARSUMENT

As a ﬂe:neralfrinciple of law a criminal defendard
is entited 46 the retained counsel of his choice!
ursuant 1o the Sixth Amendment of the U.s. Constitudion.

g_eg,r_;%, WS, v. Lillie, 989 £24 1054 (T®Cin1993), at
1055-%6

A criminal defendant is entitled 4o the
retained counsel of his choice ("fhmgh
rnot to the appnin-l'ed counsel of his
choice), U.S. Const: amend. VT | \Wheat
. Uni Hge W.s. 153,159, 108
5.t 1692, 1697, 00 L.Ed 24 140 (19g3).
This iont an absolute riﬂ\ﬁ*/' i+ rmybe
abridﬂe—d to serve some compellin
purpose. But the defendant cant be
ented his choice of retained counsel just
because the request comes late, of
court thinks clrrent counsel is doing
an qde%mfeJob,

See also: WS, v Mullen, 32 F2d 891, 895 (WPcin
t994) (“A defendant’s right +o"have a lawyer of his or her
own Choosing is an esSenlial element of ‘the Sixth
Amendment right to assisunce of cmne.el,"’), TIn the
instant <ase Brooks moved the trial court to allow
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fim to hire counsel of his ewn r.:hoice! due o Brooks'
dissatisfaction with his aFFoird'Ec\ counsel, Richard
Nichnlﬁ.%‘ Prior to moving the <Court o discharge
Nichols and allow him to hire his own q-l-'rorney 88!"00\‘:5
had made at least two (2) prior atterpts to hice

rivate counsel: on both occasions Brooks had actuall
Ef:’i'qin:A ?rivqha comsel b c:xyi them a f”e‘miner, but
i1 both instances the atlofneys’ had 1o retum the
retainer and decline to I‘eFresem{* BrooKs because both
q-l-lurneys came Yo realize that, in prior ?roceeclfnﬂs/ *H‘w):
had once reFres ented PBrooks' Co«cle&‘ndan‘l‘ y Foster
Prown. This is @ matler of record.

Fiﬂqlly , Brooxs moved the Court to allo himte
hire 'Pri\/q‘l“e counsel y and announced That \‘zej and his
Family' had Found an ﬂﬁ‘)fﬂE)/ willing 1o take the case.
Brooks family stood wp in open court and confirmed Yhis.
However} ijc:oﬁs told ‘llile Court that this crt'l‘txnc), had
informed” him that in order o ret:reseni‘ BrooKs he
(the atterney) would need a condinance. This was
?fproxima%ely one week before the trial 'begqn. “The

ial court ‘denied the mohHon for a corhinuance , ciestai&
the fact that defense q&ornéy Nichole himself joined in
on “H'»e mohion clr\d ut'je:cl ‘i‘he court to permit- Brooks
+o hire substitute dounsel. The trial c;fur-i' 5ummarily
denied Brooks' moton to hire substitute counsel ,
Stating Hhat 1+ would not permit a continuance.
T LS v. Mul , Supra, the Court reversed o

/

8. Please see Issue L , Supra, of this Sup leraental
brief, wherein Brooks has deJraifec\ his dissatistaction
with attorney Richard Nichols.
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convicten under similar c'ircumshn.ce'a, holding that i\t was
errof 1o refuse the deferdants request o hire substitute
counsel. The Court ini'l"tauy noted that

When a defendant raises a Semirﬂl
substantial comFla'm-l* about Counser

'i'he‘_:‘ucl e has an obligation 1o in {Aire
thoroughly into the Fac%xa‘ basis .::?’
deFenAﬂa s dissatisfacton.

wll , at 896. Tn Mullen o Fhreshhold
issue was whether the defendants request was Firely. The
request “ would have necessitated o “continuance?
Nevertheless, the appellate court fgund the request (made
27 days before trial) o be ﬁmclyt Here, the lower
court Failed 4o cxdecLua’ce\ inctuire into the Yactud basis of
Brook's' dissatisfaction m‘\gx appoirted cou nsel, even Jchough
counsel himself wanted 4o withdraw and Wonted Brodks
1o hire substitute counsel. This was error .Mullz%

. See also, Smith v. Leckhart, 423 F2d 1214 (8

7
Cir. H‘lDf, at 1320-21:

A criminal defendant who is dissatisfied
with appointed counsel must shaw Somd
cause Yo warrant substitution ofF
counsel, such as a conflict of interest
an irreconcilable conflict or a com
breakdown N communication between

/
q. Al%hmﬂh , inthe case at bnr/ Hhis issue of a.\lc:u_)\'r\_:i substhitute
counsel and the issue of @ continuance ace in*l‘n'nsir;ally
linked, the claim being presented here, uneguivecally, is"the
constitutional issue of whether BrooKs wias %’m{ed Fis right 4o

subshtute cmnse.l/ not merely wheHn}er the lower court abuse]
i+s discretion in not granting ‘a continuance.
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the a"H'DFr\Ey and the defendant.... Once
Socxl cause is shown, the trial judge
Must QFFDEIT\' different counsel....
Courts have long recognized that the
Sixth Amerdmerra‘ riﬂk jte rePresen-}uﬁon
of counsel contains a correlative right
+o re?resen’rtah'on that is unimpaired
by conflicts of interest or divif&d
iqu|ﬁ85.... In Seneral, a conflict exighs
when an atlorney is quceJ n a
situation conducve 1o divided loyelties....
We believe Smith 5hou)a3 sufticient
cause for substitution of wounsel when
he cited both o conflict of inderest
between hin and his C!P“Pain{'ec‘ aJrl'Drney
and explained +hat they were unable
1o communicate with each other Once
ood cause was 5hmm/ the trial '-.AASE
Violated Smith's  sixth dmendment rtg\r\‘\:s
by failing 1o a]of:oi.n'\‘ different counsel
o assist him at the omnibus heqn‘ngl
which was a crifical Stuge of the
proceeclina.

Like the deFendant in Smith  Brooks informed the
trial court that there had been a Aotal breakdown of
communication and Arust between himsef and attora
Nichaols. Even Nichols bimselF Joinecl in and moved 4o
withdraw. Notwithstanding this™ the trial court €ailed
to Zinguire 'H\Drouﬂlr\ly | 4he Factual basis of
defendant's dissatisfaction }” Mullen , Supra, at 8%
Cquotin S_mdh,_SgP_r_q, at 1320), Accord, "USw
xz‘hmoé, 56 E3d 1202 (9t G 1995)  ((Trial court
made inaAEcLuqﬂ-e inguiry before denyi defendant's
mohon o subs-l"u{-tﬁj' counsel. Evidence showed substantial
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breakKdown of communications between defendant and
Cmnse\i der\ial of moton was not warranted on agrounds
o untimeliness). Tn MEM, e defendant §,A
not move for substitution of counsel untl) the da
before the probation revocation he:ar[n.g. Nevertheless,
+he Coust held that the request was ot untimely.
The D'Amore Court, at 120405, reiterated that

The district court's denial of the motion to
substitute counsel s reviewed for abuse
of discretion [citation omidted]. That
discretion must be exercised hDuJB\/e'l;,
within the [imidations of the Sixdh
P\mendmen'\; which arants criminal defen-
dants a unaliFiecJ conshtutional riaH‘ t0
hire counsel of ther choice.... Before
the district court can engage ina
measured exefcise of discretion, it must
conduct an 'lncLuiry ade%uafe‘l'o create
o sufficient basis for rmc.hirg an
informed decision.

T e case atr bar the lower court Failed 4o
.Su‘r'ch.{enHy \'ncLuire, and erfed in refusing 4o Perm‘rl‘
Brocks o hire” substitute <ounsel of gﬁoice. Accorcling\yf
Jhis case shoud be treversed and remanded for a
rnew rial.
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N
THE TRIAL COURT ERRED TN SRANTING THE
STATE'S MOTION FOR JOINDER OF CO-
DEFENDANTS AND IN DENYING THE
DEFENDANT'S MOTION FOR SEVERANCE

ARSUMENT

The State successfully moved for ‘cinAer/cmao|ida+ion
of the trials of the two co-defendants, Fred Broocks and
Foster Brown. At a subsequent c.oun( Procecdi both
co- defendants moved Forl severance, which +tial
court denied. Under the facts of this caase, where the
two co-defendaats had and Pur:suecl mufually artagenistic
defenses, Prooks submits that he was c\e‘arivec\ of a
fundamendolly fair trial wshece he had 4o defend himsdf
not onl)jgi;rom te state , but alse from his co-defendants

counsel’

Tn uﬁuﬁ?gﬁb’ 419 £zd 835 (2™cir {990), the
Court of AFPenl-a held that the trial court had er rec{ in
denying +he deferdants' motons 1o sever their trials
based upon mu+uauy antagonistic defenses. Tn
+wo defendonts weré charged with narcotics “lTaFFTc.KinS ;
at 4rial  both deFendqnﬁ; threough Heeir res pective
cx:H'orne\{s/ attacked each o'l'her; calling ench ether a liar
who had concocted a S'i'ory to escape blame., T

/

0This arqument extends to and encompasses the penalty P‘-ase
c‘llSO/ Where Brooks again had +o defend himaeT)F From his
co- defendants coursel's ™ efforts 4o chin-l- Brooks as the
triggerman and rinﬁ leader; This ‘J'oi,n'l' ?Er\o.Hy F\ru_se Aef:rivecl
Brooks of a fair and T individualized Sm{'Endn_cj Proceec\.\'ng.
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reversing for a new, sepam{'c: trial (), the Court obsecved :

We believe that the Prejud\'c:e caused by
JcheJoiM' trial is evident Both defendants
qave detailed and mutually exclusive
explanations of their coniad* on the clay
of the arrest The dmeﬂe done was
ﬂreaHy enhanced b)/ the sparcing between
Counse| for the two deFemf:n‘ce in which
each characterized the other defendartas
a liar who concocted his s-l-ory 1o escape
blame. There was, therefore, the

“s ubstandial rﬂudic{t" neeéecl ‘o reverse
the denial of 'a Severance motien.

oosh, supra, af 833. In the case at bar there
was simibr sparring between the defendants' attorneys, Counsel
for cc:-def-encif;# n%t:s‘rer Prown reFequeA.\y vouched for the
Crecliblliﬁ/ of the state's witnesses whenever one of them
testified 1o any fact which implicated Brooks qn&/or
exonerated Brown +thus Formr\_g Brooks 1o defend C\ﬂafn.ff‘\'
the state and o-c(eFe,ndan'l".S counsel, Tn the case at
bat'/ because "-l'he‘_‘lury‘, in order 1o believe the core of
testimony offered on behalf of (one) de.Fen&an-I-/ [ had o)
necessarily disbelieve the testimon offered on behalf
of his codefendant ¥ Fundamental fairness required a
severance, See: L(.S. Y. ?M'amiﬂ;, 739 £247 "i, 790
(294 Cie 1984, f\cc:orc\ing\y / Hhis Court should reverse
and remand for a nN&S’ trial (or alternatively a new
Penql-l-/ phase  which comForts with the Eighth
Amendment's teguirement  of a fair and individualized
CQP1+Q\ sen+enc|'h3 *Proceedin_c)).




AvA

THE TRIAL COURT ERRED IN PERMITING
A NON-EXPERT, LAY WITNESS TESTIFY
AS TO THE WEISHT, QUALITY ARD
GEMUINENESS OF THE ALLEGED Rock
COCAINE WHERE SUCH TESTWMONY WAS
THE ONLY EVIDENCE OF AN ESSENTIAL
ELEMENT OF F\RST DEGREE FELONY
MURDER

ARSUMENT ¥

The Dnly “ovidence” adduced ot Arial ﬂoing +owards
the existence of any cocaine, as well as Yowards +he
quantity and/or weight of this olleged cocaine, came
From the +'esﬁrv'\ony of a ’o.y mi‘(‘nesa/ self described
crack cocaine user and dealer Michael Johnseon.
Over strenuous defense objection the trial courk
allowed d.mﬂ dealer Tohnsen o “\‘e.s-t‘iFy that e
“Knew? the baq ©f cdleaacl vocK Cocane WASs
enuine Cocaing® (as oFPoseJ ‘o something else) and

at he “Knew” that each vock WEighetL a gram

apiece.

The crucial nature of Johnson's +e5-h'mony |5
demonstrated by the fact that this testimony is the
mll¥ “evidence?’ Which the state Presen-}'ec\ 15 establish

/

41. This issue was briefed by PBrooks apeetlate counsel
(sge: Tssue T, pages H49-52, of appellant’s initial brief),
However, BrooKs wishes 1o provide additional arquments
and SuPForJrinc_:( case law not found in the intial brief
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the crime of First éeﬂre:e Felony enurder based upen
Yraffickin be\'ng +the underl ing Felony. See: Section
782.04 (1) @) 27, Flofida Stattes, gei—’in( +rafficking,
or aﬁemP{-ec\ ﬁaFFic.Kina , as one of the u{:l%er\ying ,
Eredicaﬁz felonies o Bstablish the Capitol crime of

irst degree Felcmy purdec. In Fac‘t;, He state
czrgued ilwis "Hw&ofy of liability 'H‘xrouﬂhou'l' the trial.

Tt is axiomatic that -l'hj shit bears the burden
of provin ggmggigd" admissible egidmcg each
qnclPeufryﬂje,l:zeﬁ of the crime qhquﬁcl/ be/vDr(d and
to the exdusion of every reasorable doubt. "Here , the
state was reguired 1o prove two (2) things in order
to establish cl‘:\"clfﬁcﬂ\(\'r\ﬂ/ or‘q'H'emP‘]'ec\ ‘h“aféic-\ii : 1)
that the contraband in guestion was n Fack cocaine cw},
2) that the amount of Cocaine wel hed 2.8 or more
grams. In Fcnc:’l} the state failed '13 prove either one

f these elements [See: Tssue T, supra of this brief ).

The gravaman of this claim is that lay witness
Michael Johnson's Festimony as to these crucial facts
was rot admissible under Hhe law, and the admission
of such c‘lEFriV&-A Brooks of a Funéqme.nhlly fair ttial
and denied him due process of law, contrary to the

Fifth and Fousteenth Amendments Yo the U5, Con’:'aﬁ'hr\'«'on,
and Article T, sections 9 and V6, Florida Constitution.
I+ bears repeating thet N drugs or cocaine was
recovered by the police, and thus no scienhific +es+‘m3
was ever conducted to determine whether in Fact there
ever was any cocaine at all, or, if so, what the
weithr of the cocaine was. The only evidence came
from the testimony of Michael Johnson. Stute
witness Johnson’ admitted that “the Cocaine Las
not hisf Hhat be had ror tested i+ nor had be
weiﬂhac!_ it Johnson had not even kiid Vhands on
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this bag of “rocks” until moments before +he c:x'HamP)recl
sale w en, in ihe. dg:_&, the ba3 was handed 4o him,
Even Johnson conceded Hhat dedlers sometimes pnched
OFf P:'ECES@F rocks and "l'r)/ 1o sell the remainder as

Full grams:

Under the circumstances of this case the Arial court
erred in allowing this evidence 1o reach the _jury. Tohason's
teshmony as 1':% the WE\HH‘/ and the genuineness, ofthe
alleged Cocaine, was c:.lenrl)z inadmissi\:é under 'l'r\e
rule of evidence / because this inadmissible —\:'esﬁmmy
Seva’e.Ly Prejudicec\ Brooks he is entitled 46 a new trial.

T4 was error for the trial court 4o allowy Johnson
1o +Es+iFy as an expert because Johnson was not
iu.qliﬁe& as an ex.Per“l* in de{-ermining the w«aigln-l- of
Tack rocks by visual ins ecHon/ ar 10 de’l'erminin_g the
ger\uineness of Cocaine. 'Zlfv:leecl ,  even J‘ohns%n
imself testified that “IT'm not an exPer+...

Proof of contraband does not require, necessarily,
elaborate sciemhific tests. Homwerf the evidence
authenticating the cordraband rmust be relable and based
upoen He +tes 'mcmy of a withess with 'qu'mi;c_’ and

experience, Nguef_v_‘mr su3 Se2d W43 (3% pea l“l?‘-"l).

/

12. By his cuwn admiﬁsim, Johnson had Jumpec\ in o make the
sale that night because he knew that BB (the individual
from whom Johnson got the baq of rocks) sometimes

sold smaller, underweig t rows, Keeping the Pinched
difference for his vwn , personal use. 'ﬂii\is testirony supports
‘e conterntion that the baﬂgie could have contained
undﬂ'weiah+ rocks, less than a Srqm QPiece.
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In wggm; ﬁgpﬂa the Court was Faced with a situation
where the onl e{/‘tclence +o sustain a dharge of possession
of heroin was the testimony of +wo (2) undercover
plice officers. A\“H-xoual'\ one’ officer tested Hhe Whie
Eubs‘runce- i the Field, he could not destify Hhat the
Field test was reliable, The Weaver Court held:

No chemist or other cwdiﬂe.cl Technician
testified that the substance was hecoin...
The evidence was insufficient to establish
Hhat +the substance involved was heroin...
In this case 1+ was not eskablished that
the officers could 'mdepmclcrf\'{y/ by’m:zini
or experience, identify the substonce wx@
surficient r‘e(iab'lh'l'y ¥D .SuFPor*I‘ Q Findinﬂ
that the defendant” was SuiH'y ofF a
Pf‘oba‘h'c:n vielation.

ver, supra, at 443-44. In this case drug dealer

Johnsen was no xperi- witness. Even an expert's
"!'E.S'I"imany May not be based upon S?Em‘:ula'}ion/ but tather
must be (Dunc:‘e.c‘ on reliable scientific rin«:i?les. See:
Ehr’harc\.‘l} E_I_mj_d_gj_\ﬁ_&g:\ggf Sechon 702.3, page 539
(1998 Edition) (“An expert's opinien may not be 5F2culq+ipn
and must be based on reliable scientific princi les. TF the
Exper‘l“ opinion is not based on reliable scian-l-ié?c

Tl'ﬂC.iP\E"EI e opinim will not be admiHeA.”)- See glso:

mirez v. ﬁgjﬁ 542 S0.2d 352, 355 (Fla. 1989) (Testimony
conceraing the identification of a Bnife mark In human
qar{-‘ilaﬂe was inadmissible whea the Frosecu’rion Faled 1o
establish the scientific reliability of the evidence. The
evidence of re:lia}:i\i'ly was the e;c.{:aeﬁ- technician's
statements that the ﬁdﬁniaue wias reliable and an artide
e technician had wriflen cencerning the +echnic£.@.
The burden is on the proponent of r-‘ae evidence o prove
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: The ge.nera\ accephnce: of both the underlying scientific
® rinci]:;le and the 4estin Procedures used to ap ly
t principle 1o the ﬁxg’rs of the case at hand, a

v. State, 692 So.2d 157 (Fla.1997), af 161 and 163 Tn
M}i, Supig, this Court reversed For a new rial
where the State had ”Campleﬁ.\y failed to carcy its
burden as the roponent of the DNA evid&nce," at (63,
Because stare witness Johnson was oot a qualif
expert witness the admission of his *Tbs*h‘mmy was

reversible error, M,uzrgy , Supfa, Bg@mALS‘_bgl;g, G 5

S50.2d4 tled ( Fla. 1995).

Neither was state witrness Johnson's testimen
admissible as la inon.  Under Section 90.701 , F%;ridq
Statutes (1998)," a lay withess may testify using
opinions and inferences when the witness cannct
communicate accurately and fully what he Efce.iued/
and when the opinion 15 net ene  Whidh requires
exFer+ “‘testimony., See: E.hrharc{ﬁ Evi

® section 7011, ‘pages 516-17 (1998 Edition). While
lay witnesses  are gene.rc:.lly "Ee,rmifl'e:cl to testify or
ﬁiue opinion testimony on’ matters such as didtance,

ime,, Size and wei K-&*r 14/ at Sig, “when exact
sFeed ond distance afe cri*l'tcall ‘H\ey are not a proper
subject for opinion -teer;mcny by non- ex pert witnesses.
Icl_!, at 525, Acccrclj Weaver, Supra. ]gxe‘fhe case ot
bar the exact wei3h+ of the ullegecl cfack cocaine
was critical to the case , a5 was the issue of
whether of notf It was even Qenune cocaine. Under
the Facts of this case in ot%er to cacry its burden
of PproofF the state was re u.ired 1o {:vresen'l‘ E)LPEP“
'i‘esiimun . Sechon 90.701 (1)‘, Florida Statutes,
gmhibi-l-'a a lay witness from +es+\'F7fn5 as o an

inion  where' thot opinion concerns g matker of
S?Ec:ializecl Knomledﬂe which r”e?yires an exFerFm'\h\ess

. o draw the conclusion. See, e.g., EB,._C_._!,_&Q'A‘Q, 670
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S0.24 1183 (5®DcA 1996) (A police officer, who was not
ualified as an E:xPaH; could mot express a lay DPiﬁiDn
jﬁcﬂ- a juveaile was a seller‘, rather n a user, of
(ocK cocaine).

Under Section CIDJOI! F.s a \ay withess may +es~HFy
in terms of opinion and inference only when two (2)
Prereiuisi*}eﬁ are met: 1) when the Lovness cannot
otherwise communicate ctcc:urqﬂ:ly and Fqu what he
perceived ) and, 2) when the opinion is not one that
reguires  expert testimony. Because the evidence as
-to weight and genuine ness of the cocaine was
raqluired 1o Come 1 Via ew_Per*f 'l‘ES'HmDny/ Johnson's
+e5+imc:>n)/ was not admissible as lay opinion +es+imony.
Accord, 'Adamsen v. Stode, 5¢a S0.2d UAS (3% Dea 199D)
(No abuse of discretion for trial court 4o prohibit officer
From answeri c:Lues-chs regard{na ecfect of cocaine ,
where the officer was not cLualiF{eA as an e)ﬁ.?eﬁ").

Moreow:r‘, under Florida law an OFFerina Par‘\‘y st
first demonstrate that the lc;y witness have an ac\eztuah
See )

Foundation For that opinion, eq., Elm_&géjﬂg,

©Ho So0.2d 746, 749 Ci® pea 19du9)  { Error 4o permit lay
wWithess 1o express o[:ininn without a ?reclic:a)re beinﬂ laié),
In the case at bar no such Predica{-e was laid.

Tn Conclusion Johnson's +es+imony was not
admissible, either as expert 'i-es-l-irv'-my o as lay witness
-l-es-l*imon),, Neither was a foper Precll‘cm‘e laid b«/ +he
stale prior t©o Johason's +es imony:  Becquse Fhis evidence
was absolutely crucdal 1o establish an essential

element of the crime char E:A/ Tt cannot be
considered harmless ercor Ccorc\inﬂlyf Brooks 15

entitled to o new rial.




AvALN
THE TRIAL COURT ERRED TN ADMITTIING
EVIDENCE OF OTHER, COLLATERAL CRIMES

ARSGUMENT

At trial, and over the two codefendants' counsel’s
objections, state witness Tory Carr was permitted to
*'}'esﬁf-'y Yhat he rented his Tgyah aulomobile Yo the
'l'wc: deFEndqnﬁ-'- For #Ct ?e,m I‘\Our::” c:l.ncl 'l'\'la‘l‘ 1t Was
fever feturned, and was actually Found abandoned a
week later, This constitutes auto theft an uﬂcharge-fl
and irrelevant crime. The odmission of evidence of
this collateral crime/bad act served enly Ho prejudice
The appellant N the eyes of the jury “This evidence
was not admissible under section d40.Hoy y Florida
Statutes, inasmuch as there is no similarity * between
auto theft and the crimes for whidh Brooks was
being 1ried. See: 290404 (2) (@), FS.  The only other
conceivable Prnvision of the evidence code which the
trial ,_j”‘d e may have relied upon i @C\D.‘-IDE./ F.5.
Howévef, the evidence ofF this auto theft was in o

way relevant o Provinﬂ the crimes c:hqraacl/ and
urger' §C10.'-{02/ relevancy 15 the sole determinant
Accord, Jemshseny Stufe, __So2d___ (Fl. &0/
(Sec-l-ion qo.HoH (2) («) / controls where collateral crimes

are n\lege& to be similar ; c‘rheruaise, Section 40402
Bovernﬁ).

Evidence of this unrelated auto theft was nether
r‘e:levan+’, as required by ‘é%.%z, F.S.’, nor did its
Pr::ba‘rive volue ou+wei3h 1t Fre‘u, icial eFFecl; Qs
required by & C[O.'-'IDBJ Fs.  Rath v the erroneous
adrmission of this eviderice served only Ho AaFrive
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Brooks of a fair and irnf:ax*ﬁcxl trial card-rary to the Fifth

!

and Fourteerth Amendments 1o the W.S. Constitudion and
Article I/ sections 9 and lG:/ Florida Constitution.

The admission of improper collateral offense evidence

is Pre5umec\ harméul. Sﬂgjghm’ 397 5024 Q03 908
(Fla. 1380). Generally,

The admission of imFrDPer collateral
crime evidence is presumed harmful
ervor becquse of the danger that a
Jury will tuke the bad character or
ProFmsi'\'y o crime thus demonsirated
as evidence of 8u'|H' of the crime

Charged.

Peek v State 488 So.2d 52, 56 (Fla. 1386). See also:
Steverson v. State, €95 So.2d 688 (Fia. [997) (Reversible

error to admit evidence of collaterd crime which sevved

only -ho;re'udlce the defendant); H:nqu&jﬂ% S74
So.24 7 la. 1941) (5'5!”16). Pased upon the oreqoing,
Brooks submits that be is entitled a few trial

on all counts,
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WHEREFORE, based upon the Fc:regoinﬂ facts and

arﬂumen{iﬁ , as well as upon the initlal brief Filed by
Procks' a Foin‘recl counsel y and the record in this case,
His appe lant submits Bt be is enbited 1o a new
trial on all counts: a\Jrernq.{-iue,ly Brooks is entited to
a reduction of his /convic-Hnn of F/irs’r d93ree murder to
a lesser ncluded offense, Moreover, Brooks' death

sentence cannot stand and must b/e vacated under

Con'trol\inﬂ case law.

P\espec*\rfully submidled ,

Y %,J £ sﬁaﬁ,iﬂ@g&%
Fred Lorenzo Brooks 068676

FLE wvp Appellont pro se

Florida State Trisen
Fo. Pox |8
Starke, FL. 32091

CERTI\FICATE OF SERVICE

I‘, E\ML@MCQDE@ do hereby c:ef'HFy that a frue

and correct copy of the foreqoi fo se supplemental brief has
been Fumishzlyi‘b: Mr R?:hgd?maf‘l‘el\ ?1‘.:\& Katherine V.
Blanco, Assiglunt Acttor n? Qane(‘alb, The Ca‘:fu*\t‘ol Bldg., Plaza
LQVE\I, Tal!a.ha%f:ee, FL.I 25‘1‘1—1050‘; and  Ms. Nada erex,
Asst. Public Defender y Leon CCMI'\‘[‘y Ccm‘l’f\ou.se , Suite Hol,
301 S. Monroe Street, Tallahassee, FL. 32301, on

this_7®day of AUGUST 1998, by us. Mal
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Fred Lorenzo BrooKs #068676
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