IN THE SUPREME COURT OF FLORI DA

THE FLORI DA BAR Case No. 92,038
RE: JOHN 0. WLLIAMS

ON APPEAL FROM THE FLORI DA BAR BOARD OF GOVERNORS

ANSWER BRI EF OF APPELLEE
BOARD OF LEGAL SPECI ALI ZATION & EDUCATI ON

THOMAS M ERVIN, JR

Fla. Bar No. 107788

of the law firm of

ERVIN, VARN, JACOBS & ERVIN
Post O fice Drawer 1170

Tal | ahassee, Florida 32302
(850) 224-9135

(850) 222-9164 (FAX)

ATTORNEYS FOR BOARD OF LEGAL
SPECI ALI ZATI ON & EDUCATI ON

and

JOHN F. HARKNESS, Jr.
Executive Director

The Florida Bar

650 Apal achee Par kway

Tal | ahassee, FL 32399-2300
(850)561-5000




Tabl e of

St at enent

Summary of

Argunment :

Concl usi on

TABLE OF CONTENTS

Aut horities

of the Case and Facts

Ar gunent

POl NT |

APPELLANT HAS FAI LED TO DEMONSTRATE THAT THE
SCORING OF H'S ANSWER TO ESSAY QUESTION NO. 1
WAS ARBI TRARY, CAPRI CI OQUS OR UNFAIR, OR TEAT
CPAC OR THE BOARD OF GOVERNORS ERRED IN
AFFIRM NG THE DEN AL OF CERTI FI CATI ON.

PO NT ||

THERE WERE NOTI' "MULTI PLE CORRECT" ANSWERS TO
ESSAY QUESTION NO. 1, AND APPELLANT HAS NOT
BEEN ARBI TRARILY OR UNFAIRLY DENIED CREDI T FOR
THE ANSWER G VEN

PONTS 11l AND |V

THE CERTI FI CATI ON PROCEDURES AND STANDARDS ARE
NEI THER SECRET NOR EXCESSI VELY DI SCRETI ONARY,
AND THE PROCESS OF GRADE REVI EW BY | NDEPENDENT
GRADE REVI EW PANELS |S APPROPRI ATE AND FAIR

Certificate of Service

-t

16

27

31

35
35




TABLE OF AUTHORI TI ES

-ii-

PAGE( S)

FLORI DA CASES (O TED.
Bank of Florida . hépner,
647 So. 2d 907 (Fla. 1st pca 1994) 22, 23
Dixon v. Mavi s,
155 so. 24 189 (Fla. 2d DCA 1963) 24
Espenship Vv. Carter,
514 So. 2d 1108 (Fla. 1st DCA 1987) 23
Estate of Suggs,
405 So. 2d 1360 (Fla. 5th DCA 1981) 23, 25
The Florida Bar Re Anendment to the
Bylaws Under the Inteagration Rul e
lorida Certification Plan),

487 So. 2d 22 (Fla. 1986) 33
FLORI DA RULES OF APPELLATE PROCEDURE:
Rul e 9.210(¢) -
FLORI DA STATUTES:
Section 689.15 24, 25
RULES REGULATING TEE FLORIDA BAR Cl TED:
Rule 6-9.1 13
Rul e 6-9.3(e) 13, 14, 17, 33




STANDING POLICIE8S OF TEE BOARD OF LEGAL

SPECIALIZATION AND_ FEDUCATION Cl TED:
Policy 2.08(e)

Policy 2.08(f)

Policy
Pol icy
Pol icy
Pol icy
Pol icy
Pol icy
Pol i cy
Pol icy
Pol icy

2.08(£) (1)
2.08(£) (2)
2.08(£) (3)
2.08(£) (4)
2.08(£) (5)
2.08(g)
4.03
4.03(a)

4.07

-iii-

28
17
28
18
18
18
19
32




STATEMENT OF THE CABE AND FACTS

This is an appeal from a denial of certification as a "Board
Certified Real Property Lawer." This statenent of the case and
facts is provided pursuant to the authorization of Rule 9.210(¢),
Florida Rules of Appellate Procedure. References herein will be to
Appendi x to Appellant's Initial Brief, and appropriate item nunber.

The record herein establishes that appellant WIIlians
initially received a grade of 65.08 (of 100) on the 1996 Real
Estate Certification Examination. A mninmum score of 69.29 was
required for apassing grade on the examnation, and certification.
Notice to appellant WIllians of his failure to attain a passing
grade was dated July 2, 1996, and forwarded by certified mil.

Appel lant WIllianms thereafter availed hinself of initial exam
review as provided in Standing Policy 2.08(e). He then submtted
his Petition for Gade Review pursuant to Standing Policy 2.08(f)
(Appendi x, Tab 1). The said petition was dated and filed on
August 16, 1996. The petition sought review of the scores awarded
on two multiple choice questions (Nos. 8 and 18) and two essay
questions (Nos. 1 and 6).

As to the contents of such a Petition for G ade Review,
Standing Policy 2.08(f) (1) requires the filing of such a petition
"detailing the clained grading error(s)," and subsection (f)(2)
requires that:

t he a(rze)asTh\?hipce;],iti?r}] S‘thﬁllel osgiargieohno%ettéwe
exam nee, have been incorrectly graded. The
petitioner may provide any additional

supporting authority deemed appropriate to
substantiate the claim of incorrect grading.




As to the function of such G ade Review Panels, standing
Policy 2.08(f£)(4) provides in pertinent part:

(4) The responsibility of each panel
shall be to review the substantive basis for
each petition filed.

A duly appoi nted G ade Review Panel, consisting of Board-
Certified Real Estate Lawyers, convened on October 29, 1996, and
considered the Petition for Gade Review of appellant WIIians,
The duly appointed G ade Review Panel issued its witten opinion on
November 4, 1996 (Appendix, Tab 2). The Novenber 4, 1996, witten
opinion of the G ade Review Panel was forwarded to appell ant
Wlliams by certified mail on Novenber 13, 1996.

The witten opinion of the duly appointed Gade Review Panel
was as follows:

DECI SION OF GRADE REVIEW PANEL
TH'S CAUSE cane on for consideration on
Cctober 29, 1996, of a Petition for G ade
Review filed by Applicant RE96~022., After
having reviewed the Petition for G ade Review,
Petitioner's exam answers, exam the nodel

answers, and range finders, the panel
concludes as follows:

‘o 4 1. Essay #6 should be increased from 3
0 4.

2. Al other grading be deemed correct.

Respectfully submtted this 4th day of
Novenber, 1996.

G, Thomas Snmith

Thomas Smth, Chair, Gade Review Panel.
Jim Conner
Davi d Preeely
Neal Sivyer

Appendi x, Tab 2.




The effect of the Gade Review Panel's increase of
petitioner's score from 3 to 4 on Essay No. 6 (which had a total
potential score of 11 points) was to increase appellant's
exam nation score by 1.83 points, from 65.08 to 66.91. Since the
revised score was still less than that required for a passing score
(69.29), certification was denied.

As to the effect and finality of decisions of such G ade
Review Panels, Standing Policy 2,08(f)(5) commands that:

~ (5) Panel decisions shall close the grade
revi ew process.

Al though the process of grade (or score) review is conpleted and
cl osed after the decision of the G ade Review Panel, a linited
right of further reviewis afforded by Standing Policy 2.08(g),
which provides and restricts as follows:

_ (g) Upon conpletion of the grade review,

either the petitioner or the conmmttee may

elect to proceed with an appeal, to the AC

pursuant to the appeal procedures set out in

the 400 series of the BLSE policies. Such

appeal shall be limted to the procedural

Issues set forth in this review and petition

process and to clear and  unequi vocal

al | egations of fraud, di scrimnation,

arbitrary or capricious action.

Appel lant WIllianms next filed, in letter form with attached
exhibits, a petition for review by the Certification Plan Appeals
Commttee (Appendix, Tab 3). The said petition was dated
Novenmber 27, 1996, and received (i.e., filed) on Decenmber 4, 1996.

As to Certification Plan Appeals Committee ("CPAC")
proceedi ngs, and standard of review upon such petitions, Standing

Policy 4.03(a) provides:




4.03 Standard of Review
(a) Appeals from Review Panels.
The AC shall limt its consideration to
the procedural issues set forth in the BLSE
policies and to clear and  convi nci ng
all egations of fraud, discrimnation, or
arbitrary or capricious action,.
As to proceedings before CPAC, Standing Policy 4.07 provides
t hat:
4.07 EVI DENCE

No evidence shall be presented on appeal
that was not presented to the BLSE or RP.
[i.e., Gade Review Panel]

(Bracketed information added.)

The matter cane before the Certification Plan Appeals
Committee on March 18, 1997, at which hearing appellant submtted
the materials which appear at Tabs 10 and 11 of appellant's

Appendi Xx.

The Certification Plan Appeals Conmttee entered its order on

March 19, 1997 (Appendix, Tab 6). The appeals comittee ordered as

foll ows:

ORDER

TH'S CAUSE cane before the Appeals
Committee of the Board of CGovernors of The
Florida Bar on Mirch 18, 1997. The Appeal s
Committee thoroughly reviewed the briefs and
heard oral argument. It hereby REMANDS to the
original 1996 Real Estate Certification G ade
Review Panel exam nee # 344's answers to essay

question nunber 1. This answer shall be
reconsidered in light of the material attached
to this Oder.

The decision of the G ade Revi ew Panel
shall be rendered at |east ten days in advance
of the May 13, 1997 Real Estate Certification

4




Exam nation.  The decision shall be final and
shall not be subject to review by this
Comm tt ee.

DATED this 19th day of March, 1997.

John C. Patterson, Jr., Vice-chair
Appeals Committee

This "remand" by the Certification Plan Appeals Conmmttee was
proper recognition that examnation srading is properly performed
by the independent Gade Review Panel nade up of attorneys with the
requisite expertise in the area of certification at issue.

The Gade Review Panel duly reconvened on April 9, 1997, and
issued its decision of sane date (see Appendix, Tab 8, pp. 2-3).
That decision was as follows:

DECI SION OF GRADE REVI EW PANEL
TH' S CAUSE came before the Gade Review

Panel on April 9, 1997, upon remand by the
Appeals Committee of the Board of Governors.

The Gade Review Panel specifically
reconsi dered Exam nee #344’s answer to essay
guestion nunber 1 along with the nmateri al
attached to the March 19, 1997 Appeals
Commttee's Or der. The Panel vot ed
unanimously to reaffirm its Novenber 4, 1996
decision in which it determned the grade
assigned to essay question nunber 1 by the
Real Estate Certification Commttee to be
correct.

DATED this 9th day of April, 1997.

[al _G_Thomas Smith

G Thomaa Smth, Chair, Gade Review Panel
Jim Conner

Davi d Preaely

Neal Sivyer

Appel lant next filed his appeal to the full Board of Governors

of The Florida Bar (Appendix, Tab 7). The appeal came before the




full Board on Novenber 21, 1997, wth oral argunent before the
Board by appellant and the representative of appellee Board of
Legal Specialization and Education.

The Board of Governors, by Order of December 2, 1997, affirmed
the denial of certification (Appendix, Tab 9). The Oder was as

foll ows:
ORDER

TH S CAUSE cane before the Board of
Governors of The Florida Bar on November 21,
1997. Having thoroughly reviewed the briefs
and heard oral _arqunent, the Board of
Governors hereby AFFIRVS the decision of the
Certification Plan Appeals Conmittee to deny
board certification.

DATED this 2 day of December, 1997,

Edward R Bl unberg, esq.

Appel lant WIllianms has now sought review in this Court.
Herein he urges that the awarding of a grade of 3 on his answer to
Essay Question No. 1, and a grade of 4 on his answer to Essay
Question No. 6, was arbitrary and capricious.

The scoring guide for use in such grading (for all areas of
certification) provides as to assignnent of answer scores that:

Scor e Description

6 A 6 answer denonstrates a high
degree of conpetence in response to
the question. Wil e not reserved
for a perfect answer, a 6 answer
denonstrates a full understanding of
the facts, a conplete recognition of
the issues presented ~and the
applicable principles of law, and a
good ability to reason to a
concl usi on. A 6 answer is clear,
conci se, and conplete.

6




5 A 5 answer denonstrates cl ear
conpetence in response to the
question. A 5 answer denobnstrates a
fairly conplete understanding of the
facts, recognizes nost of the issues
and applicable law, and reasons
fairly well to a conclusion.

4 A 4 answer denonstrates conpetence
in response to the question. A 4
answer denonstrates an adequate
understanding of the facts, an
adequate recognition of nost of the
i ssues and |aw, and adequate ability
to reason to a conclusion.

3 A 3 answer denonstrates sone
conpetence in response to the
guestion but is inadequate. A 3
answer denonstrates a weak
understanding of the facts, msses
significant I ssues, fails to
recogni ze appl i cabl e | aw, and
demonstrates i nadequat e
reasonability ability.

2 A 2 answer denonstrates only limted
conpetence in response to the
question and is seriously flawed. A
2 answer denonstrates little
understanding of the facts or |aw
and little ability to reason to a
concl usi on.

1 A 1 answer denonstrates fundanental
deficiencies in understanding facts
and law. A 1 answer show virtually
no ability to reason or analyze.

Appendi x, Tab 7, final page.

I n these proceedings appellant argues that arbitrariness
arises from failure to increase his score regarding Essay No. 1
from the assigned "3* to a higher score. He argues that his
increased, assigned score of ®"4" (by the Gade Review Panel) on

Essay No. 6 should have been an increase to "e."




It is appropriate to note that in proceedings before the G ade
Revi ew Panel, which raised appellant's score on Essay No. 6 from a
"3" score to a "4," appellant urged that:
The Examnee, therefore, asserts that his
grade on question #6 should be upgraded to at
least a five (5).

Appendi x, Tab 1, p. 24.
In the proceedings before the Gade Review Panel which
affirmed appellant's score of "3" on Essay No. 1, appellant urged
t hat:
However, the Exam nee asserts that his answer
to essay question No. 1 denonstrates either
conpetence or clear conpetence and that grade
should be upgraded to either a four (4) or a
five (5).

Appendi x, Tab 1, p. 17.

Under Policy 2.08(f)(5), as to all areas of certification, the
grade review process s "closed" after a decision of the
i ndependent Gade Review Panel. Thus, an applicant is initially
graded by menbers of the subject area certification commttee, and
is thereafter afforded a second, independent grade review by a
G ade Review Panel conposed of qualified lawers in the subject
area who had no involvenent in either creating or initially grading
the certification exam Only then is the grading process "closed."

In further appeal proceedings before the Certification Plan
Appeals Committee, and the Board of Governors, the "closed" grade
review process is not continued. Test scores are not regraded

under applicable rules and policies, by either the Certification




Plan Appeals Conmttee or the Board of Governors. Under Policy
2.08(g), such further review is restricted, in pertinent part, to
clear and convincing allegations of fraud,

di scrimnation, arbitrary or capricious

action.

Appel | ant has previously acknow edged that he "makes no
allegations of fraud nor discrimnation" (Appendix, Tab 3, p. 1).
Thus, he essentially urges that the process whereby he received a
failing score or grade constituted clearly denonstrated "arbitrary
and capricious action" (see Appendix, Tab 3, p. 2) and that, on
that basis, either the Certification Plan Appeals Conmittee or the
full Board of Governors should have reversed the actions of the
Board of Legal Specialization and the independent G ade Review
Panel, and ordered him certified.

Appel lant's Statenent of the Facts (Appellant's Initial Brief,
pp. 2-3) is both conclusory and argunentative. As an exanple
appel lant states as "f acts"™ at page 2 of his Initial Brief:

Appel lant's answer to question #1 is
legally correct and is supgorted by review
course materials that the Bar prepared and
sold specifically for preparation of this
exam Appellant's answer is also supported by
case |law and Attorney's Title Fund Notes
whi ch are the industry standard in the real
estate field. The Bar refused to give credit
to Appellant because his answer did not match
the Bar's nodel answer for that question.

This statement of “fact™ is not authorized by the record.
Question No. 1 dealt, in part, wth the type of ownership of
condom ni um property received and held by a husband and wife. The

question expressly stated, in pertinent part:




M. And Ms. Jones purchased a
condom ni um apartment in Dade Counti/, Fl ori da
1981.  The condom nium consists of 100 units.
Title was taken in the nane of ‘sadie Jones
and Jacob Jones, as Joint Tenants.' M. and
Ms. Jones have each been previously narried
and each has adult children from their prior
marriages.

Appendi x, Tab 1, p. 9.

It is, of course, well established that narried persons nmy hold
real property (1) as an estate by the entireties, (2) as a joint
tenancy, wth right of survivorship, or (3) or as tenants in
commn. The question expressly noted that the deed to M. and Ms.

Jones conveyed title to them as joint tenants., without nention of

right of survivorship.

Under these circunstances, the nodel answer prepared by the
area certification commttee and used in grading stated, in

pertinent part:

_ Wien Sadie Jones and Jacob Jones took
title as 'joint tenants,' they each acquired
an undivided one-half interest. Wien title is
taken as 'joint tenants,' the presunption is
that tenancy in common was intended. In order
to rebut the presunption, the deed should
state that they are taking as joint tenants
with the right of survivorship and not as
tenants in conmon.

Appendi x, Tab 1, p. 10.

Appel lant's answer, however, was a follows, in pertinent part:

M. and Ms. Jones owned the property as
tenants by the entireties because assum ng
they were married when they took title as
joint tenants they becane tenants by their
entireties.

Appendi x, Tab 1, p. 13.
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Appel I ant has argued below, and herein, that the materials he
has included in his Appendix, at Tabs 10 and 11, establish that his
answer (tenancy by the entireties) is clearly correct, and the
model answer (tenancy in commobn) isS wong.

This Court may note, however, that the review course materials
at Tab 10 of appellant's Appendi x state in pertinent part that
creation of a tenancy by entireties is:

Aut omati c when conveyance is made to a husband

and wife, unless a contrary intent is stated.
Marital stated does not have to be stated:

(Emphasi s supplied.)
This Court may also note that the title note at Tab 11 of
appel lant's Appendix states as to a tenancy by the entireties:

Even though a deed does not specify that the
grantees take by the entirety and even though
they are not referred to as husband and wfe
in the deed, a tenancy by the entirety is
created if the grantees are in fact husband
and wife in_ the absence of a contrary
expression of intent in the deed. Anerican
Central I ns. Co. of se. Louis, MO .
Wi t | ock; 165 So. 380 (Fla. 1936); and
Espenship v. Carter, 514 So.2d 1108 (Fla. 1st
DCA 1987). The recording of an affidavit of
marital status in such cases would be an
appropriate method for establishing the form
of tenancy created by such a deed. Title
Standard 6.1. The form of the tenancy created
can be inportant if a judgnment is recorded
against one of the grantees or if one of the
grantees should die while still in title. See
TNs 18.0305, 20.01.10 and 30.02.07.

(Emphasi s supplied.)
Thus, both materials relied upon by appellant expressly

recognize that a tenancy by the entireties is not automatically

11




created by a conveyance to husband and wife where there is a

contrary exwession of intent in the convevance_or deed.

The nodel answer, prepared by the area certification
conmmttee, and the affirmance of a "3» score by the Gade Review

Panel upon two sewarate reviews, were obviously based upon the dual

prem se that (1) conveyance to husband and wife expressly "as joint
tenants" was contrary to an intent to convey to them as tenants by
the entireties, and (2) in the absence of "right of survivorship"
| anguage in the deed, what was legally and effectively created was
a tenancy in conmon.

The record also reflects that appellant has conceded below

that his answer to this question also mssed, or omtted, seven
separate "issues"™ jncluded in the nodel answer (see Appendi X,
Tab 1, pp. 15-18), arguing as to nost that those omtted issues
were "outside"™ the scope of the question presented. The record
reflects that the question presented was as follows:

All of M. Jones' children agree that the
apartnment should be sold. They have located a
buyer who is willing to purchase the property
for $150,000, which is its approximate fair
mar ket val ue.

You have been retained to represent the
buyer, Shirley Bl ack. It is your
responsibility to nake sure that Ms. Black
obtains a marketable and insurable title.
From whom wll conveyances be required?
Please discuss fully. In addition, please
di scuss the title issues which arise in the
facts described and explain the ways of
resolving them

Appendi x, Tab 1, p. 10.

12




Finally, appellee Board of Legal Specialization and Education

notes that as to the purpose of real property certification

Rule 6-9.1, Rules Regulating The Florida Bar, states as follows:

RULE 6-9.1 GENERALLY

A lawer who is a nenber in good standing
of The Florida Bar and who neets the standards
prescribed bel ow may be issued an appropriate
certificate identifying the lawer as a "Board
Certified Real Estate Lawyer." The purpose of
the standards is to identify those |awers who
practice in the area of real estate and have
the special knowledge, skiils. and proficiency
to be properly identified to the public as
certified real estate |awers.

(Enphasis supplied.)

As to the purpose and necessity of successful conpletion of

exam nation, Rule 6-9.3(e), Rules Regulating The Florida Bar

provi des:

(e) Exanmination. The applicant must pass
a witten examnation that is practical,
obj ective, and designed to denonstrate special
know edge, skills, = and proficiency in real
estate law to justify the representation of
special conpetence to the |egal profession and
the public.

(Enphasis supplied.)

Thus, the standards that the area certification commttee and

by this Court to apply are those of "special" know edge,

the Board of Legal Specialization and Education have been directed

skills,

proficiency and conpetence in the field of real estate |aw.

13




8 GUME

In the 1instant matter appellant was properly denied
certification as a "Board Certified Real Estate Lawyer" because he
failed to pass the required certification exam nation, R
Regul ation Fla. Bar 6-9.3(e).

Appel | ant was properly tested and thereafter provided his
rights of appeal and review at every phase of the proceedings. H's
contentions of inproper grading were carefully considered. In the
process of grade review he actually received a grade increase on
one answer, and did not receive an increase on the other because
his substantive contentions were wthout nerit, and his answer
merited only the ®3w score awarded

Despite the fact that the "grade review process" was cl osed
two levels of review earlier (by action of an independent G ade
Review Panel), this Court is now requested by appellant to evaluate
whet her the scoring of his individual answers was correct, or
flawed and require adjustment. The authorization of limted review
of alleged "arbitrary andcapricious" action after grade review is
closed should not be allowed to effectively keep the process of
grade review “open" through proceedings in and decision by this
Court

Appel lant's  arguments of secrecy shrouded process and
"Caligula-esque"™ procedures is wholly wthout nerit. The
certification program and exam nation-related procedures are

established and available not only in applicable rules and standing

14




policies, but also in an extensive Board Certification Exam nations
Techni cal Manual .

Appel l ee BLSE respectfully submts that appellant WIliams has
failed to denonstrate any basis for relief by this Court. Hi s
answers were graded properly and he sinply failed the requisite
certification exam H's ensuing denial of certification was not
the product of any arbitrary or capricious action or any
unf ai r ness.

It is respectfully submtted that this Court should affirm the

action of the Board of Governors of The Florida Bar.

15




ARGUNMENT

PO NT |
APPELLANT HAS FAILED TO DEMONSTRATE THAT THE
SCORING OF H'S ANSWER TO ESSAY QUESTION NO. 1
WAS ARBI TRARY, CAPRICI QUS OR UNFAIR, OR THAT
CPAC OR THE BOARD OF GOVERNORS ERRED IN
AFFIRM NG THE DEN AL OF CERTI FI CATI ON.

Point | of Appellant's Initial Brief (pp. 7-8) is directed
solely to essay question No. 1, and this point of answer wll,
therefore, be likewse restricted.

In answer to this point it is first appropriate to note that
this matter was commenced as a "grade review' appeal. The system
for "grade review" in the certification process nust be viewed as
a whole, but with different functions being performed at different
steps in the process.

Wien appellant was advised of his failing score on the My,
1996, Real Estate Certification Examnation, his first recourse
under established standing policy was to review, with a menber of
the Real Estate Certification Commttee, the exam nodel answer,
his answer, assigned scoring, and other matters relating to his
failing score. Appellant availed hinself of that review and, in
the process, identified two objective questions and two essay
questions (Nos. 1 and 6) which he believed were incorrectly graded.

A basic premse of the certification system for all areas of

certification is that the process of exam nation grading, Or

scoring, of answers should be perforned by |awers who, by prior

certification, have denonstrated special know edge and conpetence

in the area of law and practice being exam ned.

16




To this end, 1independent G ade Review Panels have been
provided in the "grade review' process. To ensure independence of
this process, the certified lawers who are selected to serve on
such revi ew panel s are expressly proscribed from having had any
prior involvenment with the subject examnation as a conmittee
nmenber, exam or "model answer" drafter, or grader. Standing Policy
2.08(f) (3).

At the grade review level appellant was specifically
aut hori zed to present ™"any additional supporting authority" to
substantiate his claimof incorrect grading. Standing Policy
2.08(f) (4).

Appellant Wllians availed hinmself of this Gade Review Panel
process and, in fact, secured an increase of his score on Essay
No. 6 froma "3 to a "4 (Appendix, Tab 2). The independent G ade
Review Panel determned that the initial grading of Essay No. 1,.
and assignment of a m3w score, were correct (Appendix, Tab 2).

Because appellant's overall examnation score renained below
passing even after the Gade Review Panel's increase of score on
Essay No. 6, appellant was not entitled to certification. R
Regul ating Fla. Bar 6-9.3(e).

At this point in the certification appeals process the
functions to be performed, and standards for review, change. Wen
the Gade Review Panel conpletes its task, the remaining available
steps of appeal are to be performed by bodies (CPAC and the Board

of Governors) which are not conprised of attorneys with established

17




(by prior certification) special know edge and expertise in the
area of law Dbeing exam ned.

For this reason, Standing Policy 2.08(f)(5)expressly states
that decisions of Gade Review Panels close the grade review
process, and Standing Policies 2.08(g) and 4.03 establish that
proceedings before the Certification Plan Appeals Commttee and the
Board of Governors wll extend to, and consider, onlv "procedural
issues"® in the review and petition process and "“clear and
convincing" denonstrations of “fraud, discrimnation, or arbitrary
and capricious action.® In short, neither the Certification Plan
Appeal s Committee nor the Board of Governors regrade or rescore
exam nation answers. Their review function is restricted, as
described above.

It is appellee BLSE’s view that to allow an applicant, such as
appel lant, to appeal to CPAC, and then the Board, and argue that an
assi gned grade on an exam answer i s “arbitrary" is to allow the
exception (of limted review to swallow the whole, and effectively
continue the grade review process throughout all l|evels of appeal,
contrary to the express provision of Standing Policy 2.08(f)(5).

Such a system is analogous to allow ng unsuccessful Bar
adm ssion applicants to challenge the scores awarded on individual
Bar exam nation questions through three earlier levels of review,
and then bring the matter of each answer grade or score to this
Court for review and requested adjustnent on the basis of alleged

arbitrariness in earlier scoring and scoring review, Appellee BLSE

18




respectfully submts that such a system was never intended, or
provided for, in creation of the certification appeals process.

| f, however, an assigned answer grade (or grades) is subject
to review as "arbitrary" at the level of the Certification Plan
Appeals Committee, then the standard for review nust be whether
"arbitrary and capricious" action of both the initial area
certification conmttee and the independent Gade Review Panel is
established by ®elear and convincing" evidence. Standing Policy
4.03(a).

In the instant matter the Certification Plan Appeals Committee
properly recognized that its function did not extend to regrading
or rescoring real property exam nation answers. In proceedi ngs
before CPAC the appellant vigorously urged that the materials he
has included in his appendix at tabs 10 and 11 established that the
model answer to Essay Question No. 1 was wong; that his answer was
right; and that, therefore, his answer deserved a higher score, and
denial of same was arbitrary and capricious.

Under these circunstances (and in proper recognition that
appellant's contentions were properly part of the "closed" grade

review process), the Certification Plan Appeals Committee granted

appel l ant an unusual second opportunity to present his argument and
contentions to the G ade Review Panel. By its order, the
Certification Plan Appeals Commttee "“remanded"™ for reconsideration
by the independent Gade Review Panel the issue of whether

appel lant's answer to Essay Question No. 1 was properly scored or
graded (Appendix to Appellant's Initial Brief, Tab 6).
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Contrary to appellant's argument, the Certification Plan
Appeal s Committee did not, by its order, find that appellant's
answer to question No. 1 had been graded erroneously or unfairly.
It did not instruct or suggest that the grade on appellant's answer
be revised. In recognition that the subject of appellant's
contentions came wholly within the grading and grade review
process, it merely ordered, in pertinent part, that:

|t hereby REMANDS to the original 1996 Real
Estate Certification Gade Review Panel
exam nee # 344’s answers to essay question
number 1.  This answer shall be reconsidered
bndhght of the material attached to this
r der .

The decision of the G ade Review Panel
shall be rendered at |east ten days in advance
of the May 13, 1997 Real Estate Certification
Exam nation.  The decision shall be final and
shall not be subject to review by this
Comm t t ee.

Appendi x, Tab 6.

The clear inport of this holding by the Certification Plan
Appeals Committee was to reject all of appellant's w"appeal claims"
of clear and convincing arbitrariness, but to afford appellant one
addi tional opportunity to present to the G ade Review Panel his
contention (and supporting materials) that his answer to Essay
Question No. 1 should be graded nore generously than the assigned

score of »3,» which under the established scoring system denotes:

3. A 3 answer denmonstrates some conpetence
in response to the question but is
| nadequat e. A 3 answer denonstrates a

weak understanding of the facts, msses
significant issues, fails to recognize
appl i cabl e | aw, and denonstrates
I nadequate reasonability ability.
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Appendi x, Tab 7, Final Page.
The Gade Review Panel did, again, review appellant's answer
and grade as requested and entered its decision upon second review,

as follows:

DECISION O

TH'S CAUSE canme before the Gade Review
Panel on April 9, 1997, upon remand by the
Appeals Conmttee of the Board of Governors.

The Gade Review Panel specifically
reconsi dered Exam nee #344’s answer to essa
question nunber 1 along wth the materia
attached to the March 19, 1997 Appeal s
Commttee's Order. ~ The  Panel vot ed
unani nously to reaffirm its Novenber 4, 1996
decision in which it determned the grade
assigned to essay question nunber 1 by the
Real Estate Certification Conmmttee to be
correct.

DATED this 9th day of April, 1997.

/8/ 6. Thonme Snith

G Thomas Smth, Chair, G ade Revi ew Panel
Jim Conner

Davi d Pressly

Neal Sivyer

Appendi x, Tab 8, pp. 2-3.

Even at this point, the process of review available below to
appel lant was not conplete. Appellant then took an appeal to the
full Board of Governors, which affirnmed the action of CPAC and the
denial of certification (Appendix, Tab 9).

Appel lant has argued herein, and at each step of the process
bel ow, that his answer to Essay Question No. 1 is correct, and the
model answer which was considered in determning his grade or score
of "3" is wong. He asserts this as established fact in the

Statenment of the Facts of Appellant's Initial Brief (see p. 2).
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At the risk of rekindling before this Court the long closed
"grade review" process, appellee BLSE is conpelled to respond.
Appel | ant was w ong when he answered the exam question; he was
wong at the levels of CPAC and Board of Governors review, and he
is wong in these proceedings.

The primary orinitial issue posed by Essay Question No. 1 was
what type of title interest was created when a residential
condom ni um was conveyed to M. and Ms. Jones when the conveyance
was to, and title taken, as follows:

Sadie and Jacob Jones, as Joint Tenants.
Appendi x, Tab 1, p. 9.
Appel lant insists that, because it is not necessary that the
husband and wife status be expressed in such a deed, a tenancy by
the entireties was created. As authority, he cites review course
materials included at Appendix, Tab 10, and a title note included
at Appendi x, Tab 11.

He overlooked, and continues to overlook, that while the
stated form of conveyance was silent as to marital status of the
grantees, it was not silent asto the conveyance of title intended.
It expressly stated that title was conveyed and transferred to the
Jones M"as Joint Tenants," and did not provide for any right of
survivorshi p.

It is clear that, under nodern law, narried persons may hold
property individually, as tenants in comon, or as joint tenants,
as well as hold property as tenants by the entireties. See AmSouth
Bank of Florida v. Hepner, 647 So. 2d 907, 909 (Fla. 1st DCA 1994).
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If the deed of realty is silent as to the nature of the estate
being conveyed, then an estate by the entireties is presumed to be
intended and created. AmSouth, supra, at p. 909.

The rule of presunption or construction, however, is not
absolute. It has been recognized that the estate by the entireties
Is not automatically created where there is express |anguage in the
deed showing a contrary intent. Essenshis v. Carter, 514 So. 2d

1108, 1109 (Fla. 1st DCA 1987); Estate of Suggs, 405 So. 2d 1360,
1361 (Fla. 5th DCA 1981).

This "econtrary intent" exception is specifically recogni zed in
the materials relied upon by appellant and included at Appendix,
Tabs 10 and 11. The review materials at Appendix, Tab 10, state in
pertinent part as to creation of an estate by the entireties:

Automatic when conveyance made to husband and
wife, unless a contrary intent is stated.

(Emphasi s supplied.)
The title note included at Appendix, Tab 11, states in pertinent
part as to the issue of estate created:

Even though a deed does not specify that
the grantees take by the entirety and even
t hough they are not referred to as husband and
wife in the deed, a tenancy by the entirety is
created if the grantees are in fact husband
and wife in the absence of a contrary
exwression of intent in the deed. Arrer i can
Central Ins. co. of st. Louis, M) .
Wi t | ock; 165 So. 380 (Fla. 1936); and
Espenshig v. Carter, 514 So.2d 1108 (Fla. 1st

DCA 1987

(Enmphasi s supplied.)
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In the instant case the deed stated that tile was conveyed to
"sadie and Jacob Jones, as Joint Tenants," The requisite "contrary
intent" was, therefore, clear and express on the face of the deed

Appel lant has also cited Dixon v. Davis, 155 So. 2d 189 (Fla

2d DCA 1963), as supporting his “ecorrect" answer that a tenancy by

the entireties was created, That reliance is msplaced. |n Dixon

v. Davis, supra,the court held in pertinent part at page 191:

Fl ori da adheres to the common | aw principle
that husband and wife are legally one person,
and where land is conveyed to both hushand and
wife, unless a contrary intention is expressed
in the conveyance they acquire title as
tenants by the entireties. It should be
remenbered, however, that the creation of such
an estate rests upon a rule of construction
which is based upon the presunption of intent.
f a contrary intent aawears, it wll be
fol | owed.

(Enphasis supplied.)

In Dixon v. Davis, supra,the court held that conveyance |anguage

of "share and share alike" showed contrary intent and created a
tenancy in common, not an estate by the entireties,

By like measure, the express deed | anguage that Sadie and
Jacob Jones were to receive title mag Joint Tenants" denpnstrated
a contrary intent to tenancy by the entireties ownership.

Moreover, since a tenancy by the entireties was not created
then Section 689.15 Florida Statutes, came into operation where
the deed was to the Jones "as Joint Tenants" w thout any nention of
survi vorship. That statutory provision is as follows:

The doctrine of the right of survivorship
in cases of real estate and personal property
held by joint tenants shall not prevail in
this state; that is to say, except In cases of
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estates by entiretv, a devise. transfer or
convevance heretofore or hereafter made to two
or nore shall create a tenancy in comon,

ufiléess the instrument creating the estate
shall exwesslv provide for the risht o

survivg;sni%; and I n cases of estates Db

entirety, the tenants upon dissolution o

marriage, shall becone'tenants in conmon.

(Enmphasis supplied.)
See also Estate of Suqgs, 405 So. 2d 1360, 1361 (Fla. 5th DCA
1981).

The nodel answer applied in grading answers on the Real

Property Certification exam therefore, properly and correctly
recogni zed that when the property was taken by Sadie and Jacob
Jones ®ag Joint Tenants," without any express provision for right
of survivorship, that which was created was a tenancy in comon.

Thus, in the instant matter, appellant not only "missed" i n
his answer to Essay Question No. 1 that conveyance "“as Joint
Tenants" represented a contrary intent to creation of an estate by
the entireties, he also "missed" that the presence of such a
contrary intent would preclude the estate by the entireties;
"missed" that the use of the wag Joint Tenants" | anguage without
expression of right of survivorship would create a tenancy in
common under Florida law, and "mjssed" a number of deeds and ot her
steps which would be required for his exam nation "client" toO
obtain marketable and insurable title.

Moreover, appellant has previously noted that he "missed" or
"omitted" seven separate issues included in the npbdel answer
(Appendix, Tab 1, pp. 15-18). Appellant's after-the-fact argument

that the answers were outside the scope of the question as he
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construed it does not carry weight where the broad inquiry extended
to:

Al of M. Jones' children agree that the
apartnent should be sold. They have located a
buyer who is wlling to purchase the property
for $150,000, which is its approximate fair
mar ket val ue.

You have been retained to represent the buyer,

Shirley Black. It is your responsibility to nake
sure that Ms. Black obtains a marketable and
insurable title. From whom wi | | conveyances be
required? Please discuss fully, In “addition,

pl ease discuss the title issues which arise in the
facts described and explain the ways of resolving
them

Appendi x, Tab 1, p. 10.

It is, therefore, respectfully submtted that even if
substantive law nust be examined at this ultimate point of review,
and even if scores on individual exam answers must be reviewed for
indicia of arbitrariness, appellant has failed to show any error or
"unfairness" in the grading below. He has failed to demonstrate
any arbitrary or capricious action in the grading of his answer to

Essay Question No. 1, or in the denial of certification.
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PO NT ||
THERE WERE NOT' "MJLTIPLE CORRECT" ANSWERS TO
ESSAY QUESTION NO 1, AND APPELLANT HAS NOT
BEEN ARBI TRARILY OR UNFAIRLY DENIED CREDI T FOR
THE ANSWER @ VEN,

Appel l ee BLSE first respectfully submts that there were not,
and coul d not be, "multiple correct" answers to Essay Question

No. 1. The title, when conveyed to "sadie Jones and Jacob Jones,

as Joint Tenants," could not be both a tenancy by the entireties

and a tenancy in conmmon. The types of ownership are nutually
excl usi ve.
For the reasons set forth in preceding Point |, appellee BLSE

respectfully submts that the estate created was a tenancy in
common, as set forth in the nodel answer. However, assumi ng
arguendo, that tenancy by the entireties was a possible or arguable
created estate, this would not establish that the "3" score awarded
for appellant's answer was arbitrary and capricious.

Appel lant's answer was that a tenancy by the entireties was
created. He did not answer or recognize that the conveyance to the
Jones expressly ®as Joint Tenants" could be interpreted as an
expression of intent contrary to creation of a tenancy by the
entireties. He did not answer or recognize that since this
"possible" holding existed, leading to the possible establishment
of a tenancy in common, the securing of marketable and insurable
title would require appropriate action to remove title clains of
Sadie Jones' three heirs

I f appellant had recognized by his answer (as he does in this

point of argunent) that this creation of tenancy in comobn was even
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a possibility, his score would likely have been higher. Had he

also included in his answer the steps necessary to address this
possibility, his score undoubtedly would have been higher. He did
not and that omission, together with the omission of seven other
I ssues recognized in the nodel answer, is sufficient to establish
that the awarded score of "3" was not arbitrary, capricious or
unfair.

Appel | ant al so argues that the grading process is flawed,
stating at page 9 of Appellant's Initial Brief:

The Bar's grading review processes are
flawed in that they ask only whether an
examinee’s answer matches the Bar's node
answer . The process precludes any challenge
to the validity of the nodel answer itself and
thus makes possible the absurd situation
confronting Appellant,

This argument is clearly erroneous and wthout basis. One of
the clear functions of the G ade Review Panel as part of the
grading review process is to consider such a "substantive"
di sagreement with prior scoring under the nodel answer. Pol i cy
2.08(f) (2) expressly authorizes an applicant, such as appellant, to
submit to the Gade Review Panel wany additional supporting

authority deemed appropriate to substantiate the claim of incorrect

grading." Policy 2.08(f)(4) expressly commands that the G ade
Review Panel shall "review the substantive basis for each petition
filed."

In the instant matter the appellant was afforded not one but

two Gade Review Panel reviews of his answer as to Essay Question

28




No. 1. After the second review, the decision of the Gade Review
Panel expressly recited that:
The Gade Review Panel specifically

reconsi dered Examnee # 344 ’s answer to essay

guestion nunber 1 along with the materi al

attached to the March 19, 1997 Appeal s

Commttee's Order.
Appendi x, Tab 8, pp. 2-3.
Thus, it is clear that appellant's supplenentary nmaterials and
substantive argunments were given the requisite consideration in the
grading review process. The process was not restricted to whether
appel lant's answer matched the nodel answer. Appellant wag allowed

to challenge the correctness of the nodel answer as part of the

aradina review process.

Finally, it nust be pointed out that appellant repeatedly
refers to the materials included in his appendix at Tab 10 as being
"endorsed by BLSE." Again, this is sinply not so.

The materials at appendix, tab 10, reflect on their face that
the review course at issue was a presentation of the Continuing
Legal Education Commttee and the Real Property, Probate and Trust
Law Secti on.

The review course was neither presented nor "endorsed" by
either BLSE or the Real Estate Certification Commttee. | ndeed,
all promotions of such review course include a specific disclainmer
as follows:

These courses will not necessarily prepare you
for the Real Estate Certification Exam nation
or the WIls, Trusts & Estate Certification
Exam nation.  The individuals involved in the
ﬁreparatlon of the Certification Examnations
ave not contributed to the prograns. The
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Real Estate Certification exam will be in
Orlando on |v_a¥_ 14, 1996. The WIls, Trusts &
Estates Certification exam will be in Olando
on May 13, 1996. Any questions regarding the
exam may be directed to Ms. Ellen Day at ?904)
561-5600, ext. 6791.

In the instant matter it appears that the review course
materials were correct in recognizing that an expression of
contrary intent in the deed would preclude creation of an estate by
the entireties (Appendix, Tab 10. It is noted, however, that such
courses are not "endorsed, w or participated in, by appellee BLSE or

the attorneys involved in the certification exam nation process.
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POINTS | I | AND 1V
TEE CERTI FI CATI ON PROCEDURES AND STANDARDS ARE
NEI THER SECRET NOR EXCESSI VELY DI SCRETI ONARY,
AND THE PROCESS OF GRADE REVI EW BY | NDEPENDENT
GRADE REVI EW PANELS |S APPROPRIATE AND FAIR

In answer to appellant's Points |1l and 1V, appellee first
notes that these proceedings began as, and are a continuation of,
a grade review appeal.

Appel | ant has argued that the certification exam nation
process, and nmethodology applied, is "shrouded in secrecy." This
Is simply not so.

The certification, and exam nation, system has evolved since
inception with regular review and input from attorneys, commttees
and other Bar groups. There has been devel oped and established for
use in the program a "Board Certification Exam nations Technical
Manual." Appellee wll not herein burden the Court with the entire
manual and extensive appendix, but includes in appellee’s appendiX
to this answer brief a copy of the Table of Contents of sane.

This Technical Mnual is not a confidential document. It is
avail able to any nenber of The Florida Bar upon request. The
Techni cal Mnual has, as its prinmary purpose, use in the training,
gui dance and conduct of the certification exam nation process of
persons directly involved in that process. It is, therefore, not
wi dely published (as, for exanple, in the Septenber issue of The
Florida Bar Journal), but it is available upon request.

To the undersigned' s best know edge, appellant has never
requested the Technical Manual, Gven the nature of the
proceedings, this is not particularly surprising.
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At the first level of review, the Grade Review Panel, the
focus of review is whether the score or grade assigned to his
answer was correct, and appellant's substantive contentions and
supporting materials that it was not. The Technical Mnual would
have little bearing on such substantive contentions, and it was not
presented to the Gade Review Panel as part of appellant's "case."

| n subsequent proceedings before the Certification Plan
Appeals Conmittee the instruction of Policy 4.07 is that:

i 10t present ed ot he BLSE or BB 1.6

G ade Review Panel]. Y
(Bracketed information added.)
This is not an unreasonable rule. The system should not, and does
not, contenplate that in every grade review appeal the disappointed
applicant can conpel the BLSE or the Bar to cone forward and
affirmatively justify or prove the reasonableness of all phases or
steps of the certification exam nation process.

This Court, in approving the certification system has
delegated many such “quasi-legislative" system devel opnent
functions to the Board of Governors, to BLSE, and to area
certification conmmttees. There is no show ng whatsoever that
these various conmittees and bodies have not properly perforned
their respective functions, both generally and with respect to
appel lant W Iiams. Indeed, in 1996, the entire certification
system was, again, reviewed by the Program Evaluation Commttee of
the Board of Governors of The Florida Bar which issued its

evaluation report stating in pertinent part:
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The Program Evaluation Conmittee met wth Dr.
Sue Legg, Director of Instruction Resources at
the University of Florida and consultant to
the Board of Legal Speci al i zation and
Education. Dr. Legg was hired by the BLSE to
hel p provide consistency and continuity wthin
the certification pro%ram Since being hired
by the BLSE, Dr. egg has assisted the
certification commttees in producing a
t echni cal manual on certification
exam nations. The manual is a blueprint to
ensure consistency in testing, and establishes
specifications for skills to be tested, test
content, format and scomng procedures. The
certification testing procedures appear to be
fair, but should be closely nonitored on an
ongoing basis. Also the current certification
standards appear to be adequate.

Appellee’s Appendi X.

Appel | ant has cited several prior decisions of this Court
regarding the certification program  Appellee notes that it was
this Court which determned and directed that certification be

predicated upon witten examnation, The Florida Bar Re Anendment

to the Bvlaws Under the Integration Rule (Kloridaic ' ation
Plan), 407 so. 2d 22 (Fla. 1986), and this Court which, by

applicable rule, directs that certification applicants must pass
such an examnation. R Regulating Fla. Bar 6-9.3(e).

Appel I ant has also argued that the Gade Review Panel function
is fatally flawed because the panel nenbers do not review answers
of all applicants, only those of the petitioner. In this
contention appellant overlooks that, at this stage of review, the
focus of review is a petitioner's substantive contentions regarding
the quality and grading of his answer. In the instant matter the
G ade Review Panel did not need to read all answers of others to
evaluate the nerits of appellant's substantive contentions and
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supporting mterials, and conclude after such review where the
answer fell on the 1-6 grading scale. The Gade Review Panel found
that the answer was properly graded as a "3" as to Essay Question
No. 1, and as to Essay Question No. 6 increased the awarded grade
to a "4 No error or arbitrariness is shown as to either grade

det erm nati on.
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CONCLUSI ON

Appel lee, the Board of Legal Specialization and Education

respectfully urges that the decision of the Board of Governors
affirmng the denial of certification should be upheld or affirmed
by this Court.

Respectful ly submtted,

Mme/»

THOWVAS M ERVIN, JR

Fla. Bar No. 107788

of the law firm of

ERVIN, VARN, JACOBS & ERVIN
Post Ofice Drawer 1170

Tal | ahassee, Florida 32302

850) 224-9135

850) 222-9164

ATTORNEY FOR BOARD OF LEGAL
SPECI ALI ZATI ON & EDUCATI ON

and

JOHN F. HARKNESS, JR
Executive Director

The Florida Bar

650 Apal achee Par kway

Tal | ahassee, FL 32399-2300
(850) 561- 5000

CERTI FI CATION OF SERVICE
| HEREBY CERTIFY that a true copy of the foregoing has

been furnished by U S mil this 9th day of February, 1997, to the
fol | ow ng:

JOHN 0. WLLIAMS pAawNA GBI CKNELL

Boyd, Lindsey, WIllians & Branch  Director _
Post Office Box 14267 Legal Specialization & Education
Tal | ahassee, FL 32317 The Florida Bar

650 Apal achee Parkway
Tal | ahassee, FL 32399-2300

Thpanae M. Z sy 4“

ATTORNEY
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D scussi on

The purpose of this recommendation is to ensure that the
Committee's |eadership is fully know edgeable about the Commttee's
responsibilities.

7. Applicants for certification should not be approved for
certification on a tie vote of CPAC members.

Digcussion

At present, applicants are approved for certification if there is a
tie vote anong CPAC nenbers. This should not be the case. A tie
vote indicates that 50 percent of the CPAC menbers do not endorse
this individual's application. A stronger endorsenent from CPAC
menbers should be required. It is the responsibility of the
applicant to prove that the BLSE erred in its decision; there is a
presunption of correctness on the part of the BLSE

(/%;> The certification testing procedure8 shoul d be closely
= noni tored on an ongeing basis.

D scussi on

The Program Evaluation Commttee met with Dr. Sue Legg, Director of
Instruction Resources at the University of Florida and consultant
to the Board of Legal Specialization and Education. Dr. Legg was
hired by the BLSE to help provide consistency and continuity wthin
the certification program  Since being hired by the ELSE, Dr. Legg
ha& assisted the certification conmttees in producing a technical
manual on certification exaninations. The manual is a blueprint to
ensure consistency in testing, and establishes specification8 for
skills to be tested, test content, format and scoring procedures.

The certification testing procedures appear to be fair, but should
be closely nonitored on an ongoing basis, Also the current
certification standards appear to be adequate.
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Test Standardization Project
I Florida Bar Board of Legal Certification and Education
Sue M. Lege, Ph.D.
January 1996

The goals of the Standardization Project are:

to clarify the purposc of the examination so that it corresponds with and extends
the definition of certification;

to define the content covered by the examination so that it fairly represcnts the
specialization;

to format the cxamination so that it represents the skills defined in the test
purpose statement, and

10 score the cxamination reliably.

To implement these goals, cach committee has developed test specifications that indicate

how the commitice plans to implement these goals. The draft specifications are sent 10 a

representative group of attorneys in the field for review. Any necessary modifications

l are madce, and the specifications then become the basis for examination development and
scoring. Modifications 10 the specifications are madce periodically. 1f these modifications

arc substantial, the specifications arc subjected 1o additional peer review. A briefl

summary of the specifications follows.

Purpose of the Examination. Using models of test purpose from the American. Bar
Association and the California Bar Association, the commitiees identified those skills and
abilitics that represent a lawyer with at least five successful years of practice in the
certification area. Representative skills and abilitics included: issue spouting, knowledge
and application of the law, and legal analysis. The configuration of skills and abilities
was modified by each commitiee 1o fit the practice in the arca of certification.

Content Definition. Within each certification area, content prioritics are set {or the
examinations.  These prioritics are cstablished to provide guidance for the development
of cach examination. In this way, the examinations represent the field of practice rather

| than the subspecialtics of committee members.
Examination Format. Test format involves the number and types of questions examinces
l arc 1o answer, The cxamination is determined by the skills listed in the wst purpose, the

breadth of content 1o be covered, and the need for rehable scoring.  Legal analysis skills
may best be measured by essay guestions whereas application of the law may be more

I cffectively measured by multiple choice questions. If the coment in the certification arca
is rclatively homogeneous, then several essay questions may provide adequate content
coverage. In more diversc arcas, a combination of required and optional cssays may

I more fairly represent the ficld. In cither case, a combination of essay and multiple
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choice questions will do the best job of wide content coverage and accurate skill
measurcment.,

Rel jable Scoring.  ‘There is gencrally a tension between adequate content representation
and rcliable scoring. Examinees can respond lo approximately four essay questions and
SO-60 multiple choice questions in the examination period. Each essay requires between
5-8 minutes each to score., Since cach essay is read Iwice, a single examination may take
at least onc hour to complete. In order lo provide for stability in the scoring process,
centralized scoring sessions are conducted. The cight commitice members complcete the
scoring over one weekend. Thus, it is possible to score approximately S essays for 100
examinees, For this reason alone, it is advisable to limit the number of cssays assigned.
Logistical issues, however, are only one of the factors in reliable scoring. The
standardization project has implemented several others:

Commitiee Based Scoring. Committces are urged to develop and score their own
examinations. While outside participation by other experts is encouraged, the basic
responsibility for consistency in the application of standards lics with the certification
commitice members.

Iolistic Essay Scoring. Essays are scored holistically i,¢. by general impression of
the qualitics of edch essay as represented by a scoring rubric. Titc scoring rubric
provides definitions for a six point scale developed by members of the American Bai
Association. Holistic scoring identifies response patterns typical for each scalce point.
Rcaders sclect these typical essays, called range finders, from the pool of essays and use
them us standards for the reading, Range finders for an essay in a content arca can be
used to calibrate other cssays in the same area that are written in subscquent years.
Adherence to the standards represented by the range finders will help to stabilize the
scoring process.

Statistical Analysis of Multiple Choice Questions, Each multiple cltoicc test is
subjected (o an item analysis provided by Florida Staic University’s examination service.
The results of the item analysis are provided lo the committee for their consideration in
evajuating the quality of the questions.

These procedures have been documented in a technical manual that includes the
results from the lest administrations.
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