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IN THE SUPREME COURT OF FLORIDA

GLEN EDWARD ROGERS,

Appel | ant,

STATE OF FLORI DA,

)
)
)
)
)
V. ) CASE NO. 92,137
)
)
)
Appel | ee. )

)

)

INITIAL BRIEF OF APPELLANT

PRELI M NARY  STATEMENT

This is an appeal from an order denying Rogers' notion for
wit of habeas corpus and granting his extradition to California.
Because Rogers now has an appeal before this Court on a convic-
tion of first-degree murder and sentence of death, jurisdiction
arises under Florida Rules of Appellate Procedure
9.030(a) (1) (@)(i) and 2.030(a) (3).

In this brief, citations to the two-volume record on appeal,
which follows a single nunmbering system appear as (R[page
nunber]). An appendi x containing an affidavit from A Anne Owens

is also cited in the brief.




STATEMENT OF THE CASE AND FACTS

Pursuant to § 90.202(6), Florida Statutes, appellant
requests that this Court take judicial notice that Rogers is the
appellant in Case No. 91,384, a direct appeal from a Hillsborough
County conviction of first-degree nurder and sentence of death.

Rogers is represented by Assistant Public Defender A. Anne
Owens. No briefs have been filed in this Court, to date.

( Appendi x)

On July 9, 1997, the state of California indicted Rogers for
first-degree nurder and arson, allegedly commtted on Septenber
29, 1995. (R26-27) The nurder charge specifies, as a special
circunstance, the Hillsborough County nurder conviction now on
appeal to this Court. (R26) In Septenber, 1997, the Governors of
California and Florida reached an executive agreement calling for
Rogers to be taken to California to answer to the murder charges
there. (R32-33) Under the agreenent, Rogers is to be returned to
Florida "to serve his Florida death sentence after the conpletion
of the fugitive's California trial and, if applicable, after the
trial court renders its judgnent and sentence." (R32-33)

Faced with an extradition warrant, Rogers filed a petition

for a wit of habeas corpus, asserting, inter alia:




7. Rermoval of Petitioner from Florida during
the pendency of his appeal would inpair his
ability to communicate with his Florida
attorneys in a timely and confidential

manner, deny him effective assistance of

counsel for his appeal and deny him access to
Florida legal materials for post-conviction
relief, in violation of his federal consti-
tutional rights [under] the Sixth and

Fourteenth Anmendnents.

(R42)

On Decenmber 9, 1997, Circuit Judge Elzie S. Sanders presided

at a hearing on Rogers' habeas petition. (rR92) The state

produced witnesses identifying Rogers as a resident of Death Row

hi s

in the state prison system

and establishing that

fingerprints are the sane as those dated June 7,

98- 118)

docunment s,

In addition to technica

1995. (R74-79,

challenges to the extradition

def ense counsel

W would argue to the court,

on the pendency

to his death sentence,
the extradition

not grant
in part upon the
Bounds v. Smth,
Essential |y
woul d deprive M.
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tion with these
don' t
tially,
says that

entitled to access to |egal
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Briefs have not

have copies of
the court
prisoners held by the state are
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based

appel late matters relating
that the court should
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Supreme Court ruling of
at 430 U. S 817, 1977
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materials or to
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case, and what we're suggesting to the court
Is that an extradition in this mtter would
effectively deprive him of the assistance of

counsel and render his ability to pursue his
appeal, his sentence, questionable.

(R120-121)

The court denied the petition for habeas corpus and granted
extradition, but stayed the order for 30 days pending appeal.
(R80-81, 126) Defense counsel filed notice of appeal, and the
trial court extended that stay by 30 days. (R82, 88-3%0) In an

order dated February 9, 1998, this Court granted a stay and

issued a briefing schedule. This brief follows.




SUMMARY OF THE ARGUMENT

The question in this appeal is whether Rogers' direct appeal
of his Florida nmurder conviction and death sentence are nore
inmportant to this state than California's desire to try him for a
murder commtted in that state. Rogers and the state both have
an interest in his remaining in Florida to participate in his
appeal, which from the perspective of the Florida crimnal
justice system outweighs the interest of California in seeking
his return to answer murder charges there. Neither the
Extradition Clause of the U S. Constitution nor the interstate
extradition provisions of Florida statutes require submssion to
another state's extradition request of a defendant who is charged
with a crime or under sentence in the host state. Wil e Rogers'
direct appeal is pending, Florida cannot risk depriving him of
his constitutional rights to effective assistance of counsel and
to personal participation in his appeal.

Al though California has agreed to return him to Florida
after he answers charges there, it has not promsed to guarantee
him access to his Florida counsel or to Florida legal materials.
Also, his capacity to assist in his Florida appeal nmay be ad-
versely affected by sinmultaneous trial proceedings in California.

The fact that California seeks to use the Florida conviction as a




special circunstance justifying a death sentence there nakes
Rogers' presence in Florida during his direct appeal even nore

i nportant. Only when the Florida judgnment and sentence are

final, and only if California can guarantee neaningful access to
counsel and to Florida legal materials, may California's interest
in extradition prevail.

For these reasons, appellant requests that this Court quash
the order of the circuit court granting extradition, and that it
issue the wit of habeas corpus or remand with directions to the
trial court to issue the wit. These orders would be without
prejudice to the state to again issue a warrant for Rogers
extradition, and to Rogers' challenge of that warrant via a

habeas petition.




ARGUMENT
THE | NTERESTS OF THE STATE-AND THE DEFENDANT
IN HS PRESENCE IN FLORI DA DURI NG THE DI RECT
APPEAL OF A MJRDER CONVI CTI ON AND DEATH
SENTENCE OUTWEI GH THE | NTERESTS OF CALI FORNI A
IN SEEKING HI'S EXTRADI TION TO ANSVWER TO
SEPARATE MJURDER CHARGES.

California seeks custody of Rogers to try himon a first-
degree nurder indictment which specifies a Hillsborough County,
Florida conviction of murder as a special circunstance which may
justify the death penalty. Rogers opposes extradition on grounds
that he will be cut off from the currently pending appeal of the
Hi | | sborough County conviction, for which he was sentenced to
deat h. The governors of Florida and California have agreed that
Rogers will be taken to California, tried, and then returned to
serve his Florida sentence. The agreenent includes no guarantees
of access by Rogers to his Florida attorney or to Florida |egal
research materials.

Appel lant prays that this Court wll quash the extradition
order issued by the trial court and direct issuance of a wit of
habeas corpus precluding extradition to California pending
di sposition of his Florida appeal. The interest of Rogers and

the state in guarding his rights to the effective assistance of

counsel and to participate in his appeal under the Sixth and




Fourteenth Amendnents to the U S. Constitution and Article I,
Section 16(a) of the Florida Constitution outweighs California's
interest in seeking to have him imediately answer to charges on
which the penalty may depend, in part, on the validity of the
Florida conviction.
Extradition is covered by the U S. Constitution:

A Person charged in any State with Treason,

Fel ony, or other Crinme, who shall flee from

Justice, and be found in another State, shall

on Demand of the executive Authority of the

State from which he fled, be delivered up, to

be renoved to the State having Jurisdiction

of the Crine.
US Const. art IV, § 2, cl. 2, This Court has observed that

i ndi vidual states cannot adopt standards inconsistent with the

Extradition Cause. Luster v. State, 596 So. 2d 454 (Fla. 1992).

However, where a host state has jurisdiction over a defendant in
a crimnal case, it need not turn him or her to ademanding state
until the jurisdiction of the host state ‘has wought its

function." Taylor v. Taintor, 83 U.8. 366, 370 (1872). See 31A

Am Jur. 2d Extradition § 35 (1989). Accordingly, § 941.19,
Florida Statutes, provides:

If a crimnal prosecution has been instituted
agai nst such person under the laws of this
state and is still pending, the Governor, in
his or her discretion, either nmay surrender
the person on demand of the executive author-

8




ity of another state or hold the person until

he or she has been tried and discharged or

convicted and punished in this state.
The statute vests power in the executive to elect whether to
surrender a person under crimnal prosecution in Florida before
he or she has been convicted and sentenced.

The authority of the Governor notw thstanding, once the

judicial process has been activated in a crimnal prosecution,
the courts involved have inherent authority to exercise the power

necessary to the conplete exercise of their jurisdiction in the

orderly admnistration of justice. State v. Ford, 626 So. 24

1338, 1345 (Fla. 1993). As to this Court, that power is
expressed in the ‘all-wits" provisions of Article V, Section
3(b) (7) of the Florida Constitution and Florida Rule of Appellate
Procedure 9.030(a) (3). For reasons explained below, retention of
Rogers in Florida is necessary to the conplete exercise of this
Court's jurisdiction in his direct appeal, for it protects his
right to participate in the appeal.

A defendant convicted of a crime has a due process right to
effective assistance of counsel in a first appeal of right.
Evitts V. Lucey, 469 U.s. 387 (1985); Barclay v. Wainwright, 444
so. 2d 956 (Fla. 1984). Appeals to this Court from judgments

inposing the death penalty are a matter of constitutional right.

9




Art. V, § 3(b) (1), Fla. Const. The Evitts Court observed that
the "attorney nust be available to assist in preparing and
submitting a brief to the appellate court...," 469 U S. at 3%
(enphasi s added). This strongly suggests a right to an attorney
working wth and not just for the appellant, that is, in close
personal consultation.

The appellant in a capital case, above all others, nust have
the opportunity to fully realize this right of personal consul-
tation and participation. It is axiomatic that death-sentenced
defendants receive extraordinary procedural safeguards under the
state and federal constitutions, because of the severity and

finality of the punishment. Greagag_v. Georgia, 428 U S 153, 187

(1976) (plurality opinion); Spaziano v. State, 660 so. 2d 1363,
1367 (Fla. 1995) (Kogan, J., concurring in part and dissenting in
part). One of these protections is aplenary appeal to this
Court, which includes in every case a review of the evidence for
sufficiency to support the conviction. Fla.R.App.P. 9.140¢(h).

The special protections afforded capital defendants extend
to the direct appeal, even to the point of allowng the appellant
to personally participate in the judicial process. In accord

wth the guarantee in Article |, Section 16 of the Florida

10




Constitution that an accused has a right to be heard in person,
by counsel, or both, this Court has authorized an appellant in a
deat h-penalty appeal to "request leave to file a pro se

suppl enental brief setting forth his personal positions and
interests with regard to the subject natter of this appal.”

Kl okoc v. State, 589 So. 2d 219, 222 (Fla. 1991). Subsequent |y

expressing his dissatisfaction wth the paternalistic approach of
Kl okoc, Justice Kogan has stated:

My disconfort is only increased by the
fact that there is a serious split of author-
ity whether Faretta applies during appeals,
See Mchael C. Krikava & Charlann E. Wnking,
The Right of an Indigent Crimnal Defendant

to Proceed Pro Se on Appeal: By Statute or
Constitution, a Necessary Evil, 15 Wn
Mtchell L.Rev. 103 (1989). I n Kl okoc, we

attenpted to satisfy any possible application
of Faretta by authorizing an appealing
capital defendant to file a pro se brief
expressing personal views apart from coun-
gsel's. Oher state courts have adopted
simlar procedures, e.g., Hathorn v. State,
848 §.W.2d 101 (Tex.Crim.App.), cert. denied,
- uUS  ----, 113 S. . 3062, 125 1,.Ed.2d
744 (1993), though even some of these seem to
regard the procedure as questionable if the
def endant and appellate counsel are in mater-

ial disagreenent. Id. at 123-24. Some ot her
courts, however, seem to have concluded that
Faretta applies fully on appeal. Chanberl ai n

v. Ericksen, 744 F.2d 628, 630 (8th Gr.
1984), cert. denied, 470 U S. 1008, 105 gs.cCt.
1368, 84 L.Ed.2d 387 (1985).

Still other Courts have found that the

11




equi valent of Faretta rights exists by way of
statute or court rule. E g., State v.
Seifert, 423 N.W.2d 368 (M nn.1988). | find
this last category of cases all the nore

rel evant, because Florida has a Rule of
Appel l ate Procedure that seems to speak to
this precise issue:

The attorney of record for a defendant in
a crimnal proceeding shall not be
relieved of any professional duties, or
be permtted to withdraw as counsel of
record, except with approval of the |ower
tribunal on good cause shown on witten
motion, wuntil after

(A) the fol | owi ng have been
conpl et ed:

(v) Substitute counsel has been
obtai ned or appointed, or a statenent has
been filed with the appellate court that

the appellant has exercised the right to

sel f-representation.

Fla.R.App.P. Rule 9.140(b) (3) (enphasis
added). Florida courts clearly have applied
this rule as though it extended a Faretta-
type right to crimnal appeals. Bl anton v.
State, 561 So.2d 587 (Fla. 2d DCA 1989).

Farr v. State., 656 So. 2d 448, 452 (Fla. 1995) (Kogan., J.,

concurring in part and dissenting in part).
At this point in his appeal, Rogers has neither denanded

self-representation nor given any reason to believe, like the

defendants in Klokoc and Farr, that he disagrees with appointed

counsel on the objects of the appeal. However, if Klokoec, Farr,

12




and Blanton inscribe the upper linits of a capital appellant’s
direct participation in his or her own appeal, the appellant's
right to consult with counsel in person, examne the record for
conpl eteness, and contribute his or her own research falls well
within those limts. Wen the U,5, Suprene Court established an
indigent's right to counsel in a direct appeal of right from a
crimnal conviction in Douglas v. California, 372 U.S. 353
(1963), it did so in Sixth Anendnent |anguage of the assistance
of counsel. Inherent in this same language is the right to gelf-

representation. Faretta v, California, 422 US. 806 (1975); State

V. Bowen, 698 So, 2d 248 (Fla. 1997). Underlying both Sixth
Arendnment concepts is self-determ nation, personal participation.
The courts nust be especially zealous in guarding this right to
personal participation in death-penalty appeals.

Rogers' continued presence in Florida is essential to his
right to personally participate in his appeal. By affidavit
(Appendix A), appellate counsel A Anne Oaens states that she has
met once with Rogers, finds him intelligent, willing and interes-
ted in participating in his appeal, and particularly concerned
about the conpleteness of the record on appeal. She antici pates
one or two followup visits, and expresses doubt that Rogers

could participate in a neaningful way solely via telephone

13




conf erences. Because Rogers is indigent, the cost of travel to
California for a visit would of course be borne by Florida

t axpayers. Onens also states her concern that Rogers may not
have the time or enotional resources to contribute to his Florida
appeal while in trial in California. Finally, she questions
Rogers' access to research nmaterials in California. As to each
of these considerations, it is significant that Rogers, if
extradited, wll be not nerely in a neighboring state, but the
breadth of a continent away.

The California Governor has agreed to return Rogers to
Florida at the conclusion of his California proceedings, but has
made no guarantees that he will be made available to his Florida
attorney by telephone or in person, that he wll be allowed to
keep a file on his Florida appeal or that he will be given access
to Florida legal research materials. In the absence of any such
assurances, it is safe to assune that Rogers will be at a
substantial disadvantage in his appeal in conparison to other
Florida capital appellants.

That di sadvantage stretches beyond the Florida appeal and
into the California case. The California murder indictnent
specifies the Hillsborough County nurder conviction, a special

circunstance under § 190.2 of the California Penal Code which

14




m ght subject him to the death penalty or life inprisonnent

W t hout parole. (R8, 26) Thus, premature extradition to Cali-
fornia may underm ne the appeal of his Florida conviction, which
then may contribute to an enhanced sentence on the California
mur der .

Moreover, it may be to Florida' s disadvantage to extradite
Rogers wuntil his appeal is over and his judgnent and sentence
final. If this Court grants either a new trial or new sentencing
proceeding in Rogers' appeal, that proceeding may well be delayed

during his tenure in California. cf. Abbott v. Genung, 238 So. 2d

135 (Fla. 2d DCA 1970) (extradited defendant not returned from
California until six months after sentencing). The possible |oss
of evidence and clouding of nmenories inherent in any delay of
judicial proceedings is antithetical to the interests of justice
in Florida.

The question arises whether Rogers should be extradited at
any point if he remains under a sentence of death in Florida.
The one-year tine limt on a nmotion for post-conviction relief
under Florida Rule of Appellate Procedure 3.851, and the
potentially high level of participation of a defendant in
preparing a post-conviction notion may be seen as sufficient

reason to deny extradition even after the direct appeal. The

15




question, however, is premature. Rogers may obtain relief on
appeal necessitating further proceedings which would cause the
Florida Governor to hold him under § 941.19 and decline
California's extradition request. Following an unsuccessful
appeal, Rogers may choose to waive a challenge to extradition and
elect to answer the California charges. These are contingencies
the Court need not pass upon at this stage.

Consequently, appellant requests that this Court quash the
order of extradition and either grant the wit of habeas corpus
directly or remand with directions for the trial court to grant
the wit. This relief should continue until Rogers' judgment and
sentence becone final, that is, when this Court has denied
rehearing and any petition for wit of certiorari to the United
States Suprene Court, if filed, has been disposed of. At that
point that state nmay again issue a warrant for Rogers'
extradition and he may again test the legality of extradition

t hrough a new habeas petition.

16




CONCLUSI ON

Based on the arguments contained herein and the authorities
cited in support thereof, appellant requests that this Honorable
Court quash the order denying the petition for habeas corpus and
granting expedition, and that it remand with directions

consistent with its disposition of this issue.

SIGNATURE OF ATTORNEY AND. CERIIFTCATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by U.s. Mail to Carol M Dittmar,
Assistant Attorney GCeneral, 2002 N Lois Ave., Suite 700, Tanpa,
FL 33607-2366, this _/9%aay of February, 1998 .

Respectfully submtted
& Served,

o

GLEN P. GFFCRD

ASS| STANT PUBLI C DEFENDER
SECOND JUDICIAL CIRCU T
301 S. Mnroe, Suite 401
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Florida Bar #0664261
COUNSEL FOR APPELLANT
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IN THE SUPREME COURT OF FLORI DA

GLEN EDWARD ROCERS,

Appel | ant,
VS. Case No. 92,137
STATE OF FLORI DA,

Appel | ee.

AFFI DAVI T
Before me personally appeared A ANNE OVENS, Assistant Public
Defender in the Tenth Judicial Crcuit, being first placed under
oath, swears and affirnms as follows:

1. | represent the Appellant, G.EN EDWARD ROCERS, in the
direct appeal of his H Ilsborough County conviction and death
sentence in Appeal Number 91,384, pending in this Court.

2. Athough | have famliarized nyself wth some of the
facts and potential issues in the case, | have not yet read the
record on appeal, because | have just conpleted work on the
Pinellas County death case of Robert Hawk (oral argument February
5 1998), and amin the process of witing the initial brief in the
Lee County death case of John Hess.

3. It is ny usual practice to visit nmy clients after |
have read the record on appeal and outlined the issues, and to nmake
one or two followup visits during the progress of the case. In
some cases, nore visits are needed, and | occasional need to nake
an unplanned visit to discuss some matter inportant to the client,
to get a docunent signed, or in relation to a media visit during

which the client needs |egal representation.




4, Because of his immnent extradition, | nmet with Gen
Edward Rogers at Florida State Prison on January 2, 1998, to
discuss his possible extradition to California, and its possible
effect on the direct appeal. Because | had not yet read the record,
we were not able to discuss any details of the direct appeal.

5. M. Rogers expressed great concern that, if he were
extradited to California, he would not be able to participate in
the direct appeal of his Florida conviction and death sentence.
This is especially inportant to him because he namintains that he
did not conmit the crime for which he was convicted.

6. He was especially concerned because he believed the
appellate record was inconplete and would need to be extensively
suppl enented to include all docunents and evidence in the case.

7. Wen | have read the entire record, and outlined the
possible issues, | wll again need to neet with M. Rogers to
di scuss the issues. Because there appear to be a nunber of
potentially meritorious issues in the case, it would be difficult
to discuss these issues by telephone.

8. It my be difficult to ascertain what naterials M.
Rogers feels are mssing fromthe record if he is in California.

9. If M. Rogers is in trial in California during
significant parts of the Florida appeal, he may not have the tine,
or may not be in an enotional state, to focus his attention on the
issues in his Florida case.

10. M. Rogers appears to be intelligent and is
interested in participating in his appeal. |If heis in California,

he will not have access to Florida legal materials.
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11.  Moreover, it is my usual practice to provide |egal
materials to my clients, as needed, to enable them to understand
the issues in their cases. It may prove difficult to send such
materials to M. Rogers in California as | amnot famliar with the
rules and regulations in California prisons.

12. | also conmunicate frequently with ny clients
concerning the progress of their cases. Fromtalking to M.
Rogers, it is ny inpression that he fears that he will be isolated

fromthis appeal if he is in California and that his appeal will be

A. ANNE OVNENS, Ass’t Public Defender

adversely affected.

STATE OF FLORI DA
COUNTY OF POLK

The foregoing instrument was sworn and subscribed before nme
this day of February, 1998, by A Anne Owens, who is personally

known to me and who did/did not take an oath.

Signature of Notary Public

M, Patricia v Mcintosh
* * My Commission CC702301
T Ex..ies Decamber 27, 2001

Name of Notary typed, printed, or stanped

My Conm ssion Expires:




