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IN THE SUPREME COURT OF FLORIDA

JERRY (Rl FFI S,

Petitioner,
V. CASE NO.  96- 02480
STATE OF FLORI DA,

Respondent .
/

PETITIONER’'S BRIEF ON THE MERITS

| PRELI M NARY STATEMENT

Petitioner, JERRY GRIFFIS, was the defendant in the Circuit
Court and the appellant in the District Court of Appeal. He wll
be referred to in this brief as petitioner or by his proper nane.
Respondent, the State of Florida, was the prosecuting authority and
appellee in the courts bel ow

The record on appeal consists of nine volunmes, one vol une of
pl eadi ngs and ei ght volunmes of transcript. The transcript of
proceedi ngs i s not assenbl ed or nunbered in chronol ogi cal manner.!?

The transcript of the jury trial on February 15, 1990, is contai ned

The preparation of the record on appeal was conplicated by
the fact that petitioner was tried in February, 1990, but not
sentenced until June, 1996. In the interim petitioner’s trial
counsel, Dennis @unnison, died, and one of the court reporters
noved out of the circuit (T 671-678).
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in two consecutively pagi nated vol unmes marked Volunme | (on page 3
of the transcript) and Volume Il (on the front cover of the
transcript). The remai ning volunmes are consecutively nunbered,
begi nni ng with page 289 foll owm ng the | ast page of Volunme Il of the
trial transcript. None of these volunes are designated by vol une
nunber. Consequently, they will be referred to as “T" foll owed by
t he appropri ate page nunber in parenthesis. The one volune record
of pleadings will be designated as “R’ foll owed by the appropriate
page nunber in parenthesis.

The order of the District Court is not published and is
attached hereto as an appendi x. The appendi x wi I | be desi gnated as

143 A. ”



I STATEMENT OF THE CASE AND FACTS
Jerry Griffis was charged in a six count informaticon filed
February 2, 1989, with four counts of sexual battery on a c¢hild

under the age of 12 and two counts of lewd and lascivious assault

on a child under 16.

CONEIDENTILD

Griffis was tried on Counts V - X of the information on

February 15, 1990. Jury selection for that trial was conducted on

February 12, 1990 (T417-545). Griffis was present for Jjury




At the conclusion of the trial, the jury found Giffis guilty
as charged on all six counts (R129-131; T283-284).

Giffis surrendered to Al achua County authorities on May 10,
1996 (R158-159), and appeared for sentencing on June 5, 1996. The
trial court sentenced himto concurrent terns of life in prison
with a mni rummndatory termof 25 years on Counts V, VI, VII and
VIIl, and to concurrent terns of four and a half years in prison on
Counts | X and X, which sentences were inposed pursuant to the
gui del i nes recommended range. The court awarded Giffis 444 days
jail credit on all counts and inposed costs in the anmount of $258
(R142- 155; T412- 415).

Giffis tinely appealed to the First District Court of Appeal
on June 20, 1996 (R157). He filed an initial brief, and the state
responded with a nmotion to dismss the appeal, relying on this

Court’s decision in State v. @urican, 576 So. 2d 709 (Fla. 1991).

The District Court issued an order to show cause why the state’'s
notion should not be granted. Petitioner filed a response, urging

the court to adopt the holding in Otega-Rodriguez v. United

States, 507 U S. 234 (1993), or certify the issue to this Court.
By order dated Decenber 30, 1997, the District Court dism ssed the
appeal but certified the follow ng question:
SHOULD THE HOLDI NG I N STATE V. GURI CAN, 576 So. 2d (Fl a.
1991), BE RE-EVALUATED IN LI GHT OF ORTEGA- RODRI GUEZ V.

UNI TED STATES, 507 U.S. 234 (1993)?
(A 1-3).




Thi s appeal foll ows.



11 SUMVARY OF ARGUMENT

In Otgega-Rodriquez v. United States, the Suprene Court held

that when a defendant’s flight and recapture occur before the
appeal commences, the defendant’s forner fugitive status does not
justify dismssal of the appeal. The Court reasoned that a
defendant’s fornmer fugitive status does affect the enforceability
of the appellate court’s decision; it does not denonstrate
di srespect for the appellate process, and it |acks the kind of
connection to the appellate process that would justify the
appel l ate sanction of dism ssal. The Court found that when the
cont enpt uous di srespect manifested by flight is directed to the
trial court, that court and not the appellate court should inpose
t he appropriate sanctions. The Suprene Court expressly limted the
disentitlenent theory, which was the premse of this Court’s

decision in State v. @Qurican, to situations where a defendant is a

fugitive during the pendency of the appeal.

Giffis absconded after jury selection and before trial, but
he returned to the jurisdiction of the trial court for sentencing
and before the commencenent of his appeal and tinmely filed his
notice of appeal. His fornmer fugitive status did not denonstrate
di srespect for the appellate process, nor did it hinder the
appel l ate process in any way. Therefore, it should not be grounds

for dism ssal of his appeal.



Because this Court’s decisionin State v. @Qurican was based on

policy reasons advanced by the federal courts, which reasons have
subsequent|ly been repudiated by the United States Suprene Court,
petitioner requests that this Court reconsider its decision in

Gurican, adopt the rationale of Otega-Rodriguez, and remand the

cause to the District Court with directions to reinstate his

appeal .



|V ARGUMENT

| SSUE PRESENTED

TH'S COURT SHOULD RECONSI DER I TS HOLDI NG I N STATE v.
GURI CAN, 576 So. 2d (Fla. 1991), IN LIGHT OF ORTEGA-
RODRI GUEZ v. UNITED STATES, 507 U.S. 234 (1993), AND
REVERSE THE DI STRI CT COURT’ S ORDER DI SM SSI NG H S APPEAL.

Giffis was present for jury selection on February 12, 1990,
but failed to appear for trial on February 15, 1990. He was tried
in absentia and found guilty on all six counts. The trial court
post poned adj udi cation and sentencing until June 5, 1996, after
Giffis returned to the jurisdiction the preceding nonth (T 412-
414). After sentencing, the trial court advised Giffis that he
had a right to appeal the judgnent and sentence wthin 30 days
(T415), and he tinely filed his notice of appeal on June 20, 1996
(R157). The District Court subsequently dism ssed the appeal
finding that Giffis’ flight fromjustice constituted a waiver of
his right to appellate review under the authority of State v.
Gurican, 576 So. 2d 709 (Fla. 1991)(A 1-3).

In dismssing the appeal, the Court held that it was bound to
followthis Court’s decision in Qurican, but noted that the policy
consi derations underlying that decision were subsequently rejected

in Otega-Rodriquez v. United States, 507 U S. 234 (1993). The

District Court certified that question noted above, reasoning that
this Court was the appropriate forumfor resolving the question of

whet her that policy should be reconsidered. Petitioner submts
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that the rationale of Ortega-Rodriquez is persuasive and should be

adopted by this Court.
In Qurican, this Court answered with “a qualified affirmative”
the foll om ng question:

Should Florida's appellate courts apply the federal
escape rule in which the court, upon proper notion, wll
dismss an appeal of an accused who has fled the
jurisdiction before sentencing, and hence before filing
a notice of appeal, even though the accused is back
within the court’s jurisdiction when the notion to
dismss is filed?

576 So. 2d at 710. Relying on the United States Suprene Court’s

opinions in Estelle v. Dorrough, 420 U S. 534 (1975); Mdlinaro v.

New Jersey, 396 U. S. 365 (1970), and Allen v. Georgia, 166 U S. 138

(1897), the Court held that district courts may dism ss the appeal
of a convicted defendant not yet sentenced who flees the
jurisdiction of the trial court before filing a notice of appeal.
The Court found that Gurican had unilaterally extended the tinme for
filing an appeal of her conviction by fleeing before she was
adj udicated guilty and sentenced and reasoned that her flight
denonstrated a disrespect of the judicial systemand thwarted the
orderly, effective admnistration of justice and, as such,
“disentitled her of the right to call uponits protections.” |[d.,

at 712. The Court concl uded that

as a matter of policy, appellate courts of this state
shal | dism ss the appeal of a convicted defendant not yet

9



sentenced who flees the jurisdiction before filing a

noti ce of appeal and who fails to return and tinely file

t hat appeal unless the defendant can establish that the

absence was legally justified.
Id. The Court also advised that in future cases where a convicted
def endant escapes and fails to appear for sentencing, trial courts
should proceed in absentia and render their final judgnments
adj udicating the defendant guilty, thus triggering the 30 day
period for filing an appeal.

In finding that an escape “disentitles the defendant to cal
upon the resources of the Court for determ nation of his clains,”

Id., at 711, the Gurican Court primarily relied upon the United

States Suprene Court’s decision in Mlinaro v. New Jersey, 396 U. S.

365, 366 (1970), wherein the Court said:
No per suasi ve reason exi sts why this Court shoul d proceed
to adjudicate the nerits of a crimnal case after the
convi cted defendant who has sought review escapes from
the restraints placed upon him pursuant to the
conviction. While such an escape does not strip the case
of its character as an adjudi cabl e case or controversy,
we believe it disentitles the defendant to call upon the
resources of the Court for determ nation of his clains.
Id., at 711. Molinaro, however, applied the disentitlenent theory
to defendants who were fugitives during the pendency of their
appeals, not to defendants who were returned to custody before
i nvoking the jurisdiction of the appellate courts.
Two years after Gurican was decided, the United States Suprene

Court expressly limted the holding of Mdlinaro to defendants who

10



were fugitives during the pendency of their appeals and repudi at ed
every justification for dismssal relied upon by the Gurican Court
when applied to defendants whose fugitive status did not coincide

with the appellate process. O'tega-Rodriguez. In Oteqga-

Rodriquez, the Court dealt wth the precise question whether a
def endant may be deenmed to forfeit his right to appeal by fleeing
while his case is pending in the district [trial] court, though he
i's recaptured before sentencing and before the comencenent of the
appel l ate process. Recognizing that dism ssal is an appropriate
sanction when a convicted defendant is a fugitive during the
ongoi ng appel | ate process, the Court held that when a defendant's
flight and recapture occur before the appeal comences, the
defendant's forner fugitive status | acks the kind of connection to
the appel |l ate process that would justify an appellate sanction of
dism ssal. The Court found that when a defendant is a fugitive
during the appellate process, dismssal is justified for a nunber
of reasons, including concerns about the enforceability of the

appel late court’s judgnent against the fugitive, see Smth v.

United States, 94 U S. 97 (1876); the belief advanced in Mlinaro

that flight disentitles the fugitive to relief; the desire to
pronote the efficient operation of the appellate process and

maintain the dignity of the appellate court, see Estelle v.

11



Dorrough, 420 U. S. 534 (1975), and the deterrent effect of
di sm ssal

Enforceability is not, however, the only explanation we
have offered for the fugitive dismssal rule. I n
Molinaro v. New Jersey, 396 U. S. 365, 366, 90 S. Ct. 498,
498-499, 24 L.Ed.2d 586 (1970), we identified an
additional justification for dismssal of an escaped
prisoner’s pendi ng appeal:

No persuasive reason exists why this Court
shoul d proceed to adjudicate the nerits of a
crimnal case after the convicted defendant
who has sought review escapes from the
restraints placed wupon him pursuant to
convi ction. Wil e such an escape does not
strip the case of its character as an
adj udi cabl e case or controversy, we believe it
disentitles the defendant to call wupon the
resources of the Court for determnation of
his cl ai ns.

As applied by this Court, then, the rule allowng

dism ssal of fugitives' appeals has rested in part on

enforceability concer ns, and in part of a

‘disentitlenment’ theory that construes a defendant’s

flight during the pendency of his appeal as tantanount to

wai ver or abandonnent.
507 U.S. at 240.

The Court then reasoned that each of the justifications for
di sm ssal assunmes sone connection between the defendant’s fugitive
status and the appellate process, but the sane rationales do not
support a rule mandating dism ssal when the defendant flees the
jurisdiction of the trial court and is recaptured before invoking

the jurisdiction of the appellate court. The Court said:

[T]he justifications we have advanced for allow ng
appel l ate courts to di sm ss pending fugitive appeal s al

12



assunme sonme connection between a defendant's fugitive
status and the appell ate process, sufficient to make an
appellate sanction a reasonable response. These
justifications are necessarily attenuated when appliedto
a case in which both flight and recapture occur while the
case is pending before the district court, so that a
defendant's fugitive status at no tinme coincides with his
appeal .

There is, for instance, no question but that di sm ssal of
a former fugitive's appeal cannot be justified by
reference to the enforceability concerns that ani mated
Smith v. United States, 94 U.S. 97, 24 L.Ed. 32 (1876),
and the cases that followed. A defendant returned to
cust ody before he invokes the appell ate process presents
no ri sk of unenforceability; he is wthin control of the
appel late court throughout the period of appeal and
i ssuance of judgnent.

Simlarly, in mny cases, the ‘efficient . . . operation’
of the appellate process, identified as an independent
concern in Estelle, 420 U.S., at 537, 95 S.C., at 1175,
w Il not be advanced by di sm ssal of appeals filed after
former fugitives are recaptured. It is true that an
escape may giverisetoa ‘flurry of extraneous matters,’
requiring that a court divert its attention from the

nmerits of the case before it. . . . The court put to
this ‘“additional trouble,” . . ., however, at least in
the usual course of events, will be the court before

whi ch the case is pending at the tine of escape. Wen an
appeal is filed after recapture, the “flurry,’” along with
any concomtant delay, likely wll exhaust itself well
before the appellate tribunal enters the picture.
Nor does dism ssal of appeals filed after recapture
operate to protect the “digni[ty] of an appellate court.
507 U.S. at 244-245 [Citations and footnotes omtted]. The Court
noted that the prem se of Mblinaro’'s disentitlenent theory was that

the fugitive had denonstrated a disrespect for the | egal process

and that dism ssal was an appropriate sanction for this act of

13



di srespect. Wien a defendant’s flight operates as an affront to
the dignity of the appell ate process, the Court reasoned, appellate
courts may still enploy dismssal as a sanction. The Court
cont i nued:

The problemin this case, of course, is that petitioner,
who fled before sentencing and was recaptured before
appeal, flouted the authority of the District Court, not
the Court of Appeals. The contenptuous disrespect
mani fested by his flight was directed at the District
Court, before which his case was pending during the
entirety of his fugitive period. Therefore, under the
reasoning of the cases cited above, it is the District
Court that has the authority to defend its own dignity,
by sanctioning an act of defiance that occurred solely
within its domain.

507 U. S. at 246.
The disentitlenent theory in Mlinaro, which was adopted by
this Court in Gurican, was extended by the Eleventh Crcuit in

United States v. Holnmes, 680 F. 2d 1372 (11th Gr. 1982), to

di sm ss appeals by fornmer fugitives who were returned to custody

prior to sentencing and seeking appeal. |In Otega-Rodriquez, the

United States Suprene Court expressly rejected the notion that the
disentitlenent rationale applied equally to defendants who fled
before sentencing and those who fled after filing a notice of
appeal , stating:

We cannot accept an expansion of this reasoning that

woul d al l ow an appellate court to sanction by di sm ssal

any conduct that exhibited disrespect for any aspect of

the judicial system even where such conduct has no

connection to the course of appell ate proceedi ngs.

Such a rule woul d sweep far too broadly, permtting, for

14



instance, this Court to dism ss a petition solely because
the petitioner absconded for a day during district court
proceedi ngs, or even because the petitioner once viol ated
a condition parole or probation. None of our cases calls
for such a result, and we decline today to adopt such an
approach. Accordingly, to the extent that the Holmes
rule rests on the premise that Molinaro’s disentitlement
theory by itself justifies dismissal of an appeal filed
after a former fugitive is returned to custody, . . ., it
cannot be sustained.

at 246- 247 [ Enphasi s added].

O tega-Rodriguez thus instructs that while di sm ssal nay be an

appropriate sanction for soneone who absconds during the pendency
of his appeal, it is not appropriate for one who submts to the
jurisdiction of the trial court and thereafter seeks a tinely
appeal and whose fugitive status has no connection to the appell ate
pr ocess. Clearly, when a defendant flees before or during his
trial, the trial court may i npose appropriate sanctions, either by
sentencing the defendant for escape or holding the defendant in
contenpt. Dism ssing the appeal is not appropriate puni shnment when
t he defendant returns to custody before comencenent of the appeal
and has not thwarted or exhibited disrespect for the appellate

process. In light of Otega-Rodriguez, it is clear that the

policy reason underlying this Court’s opinionin GQurican is wholly
i napplicable to persons like Giffis whose fugitive status has no
connection to the appell ate process. Petitioner submts this Court

shoul d adopt the rationale of Otega-Rodriguez and reinstate his

appeal .

15



Al though this Court has not revisited this issue since Otega-
Rodri quez was decided, at |east one district court of appeal has
followed the holding of United States Suprene Court, despite the
contrary holding in Gurican, where the defendant’s flight occurred

before his appeal was commenced. See Kivett v. State, 629 So. 2d

249 (Fla. 3d DCA 1993)(“Because the defendant's flight occurred
before this appeal, his flight does not justify dismssal of this

appeal ,” citing Otega-Rodrigquez). InJarrett v. State, 654 So. 2d

973 (Fla. 1st DCA 1995), the First District distinguished Gurican
and refused to dism ss an appeal where the defendant failed to
appear for a pre-trial conference and was tried in absentia but was
apprehended while his nmotion for new trial was pending and was
present for his adjudication and sentencing. The court reasoned
t hat because Jarrett was back in custody before his notion for new
trial was decided, his “absence did not delay the judgment,
sentence, or time for appeal in the way Gurican’ s absence did.”

654 So. 2d at 974. The holding of Jarrett renders the
disentitlenent theory suspect when applied to defendants, I|ike
Giffis, who return to custody before the appellate process is
commenced. If the act of flight denonstrates such disrespect of
the judicial systemthat it disentitles a crim nal defendant of the
right to appellate review, it should not matter when the defendant

is apprehended. Giffis, |ike Jarrett, was tried in absentia. He

16



was in custody for sentencing and tinely filed his notice of
appeal, and he, too, should be afforded the right to appellate
revi ew.

The disentitlenment theory in Qrican should not be applied
under these circunstances to deprive Giffis of his right to
appeal. Gurican was based on the federal escape rule, which rule
has been imted by the United States Suprenme Court to situations
where the defendant is a fugitive during the pendency of his
appeal . Moreover, Qurican was based solely on policy reasons
(whi ch reasons have subsequently been deened unsound by the United
St at es Suprene Court under the circunstances present here), and not
on lack of jurisdiction. It is noteworthy that at the tinme Gurican
was decided, there was no recognized right to appeal under the

state constitution. See Q@urican, 576 So. 2d at 713 n. 2. Thi s

Court has since held that thereis a constitutional right to appeal

under the Florida Constitution. See Anendnents to the Florida

Rul es of Appellate Procedure, 685 So. 2d 773 (Fla. 1996); Art. V,

84(b), Fla. Const. This constitutional right cannot be abri dged by
unt enabl e policy considerations.

VWhile it is undisputedthat Giffis absconded during his trial
and remained at large for six years, the trial court deferred
adj udication and sentencing until he was returned to the

jurisdiction. Under Qurican, the decision whether or not to

17



adj udi cate and sentence a defendant in absentia IS wthin the
di scretion of the trial court. Qurican, 576 So. 2d at 712 ("we
advise trial courts to proceed in absentia and render their final
j udgnent adjudicating the defendant guilty. Thus, the thirty-day
period for filing an appeal will commence running . . .”). The
court below did not adjudicate and sentence Giffis in absentia,
al though it had the authority to do so, and the tine for filing the
notice of appeal did not comrence until the final judgnment and
sentence was rendered. See Fla. R App. P. 9.020(h)[fornerly Rule
3.020(g)]; Fla. R App. P. 9.110(b). Consequently, Giffis did not
unilaterally extend the tinme for filing the appeal, which was al so
a concern in Qurican.

Since petitioner’s flight occurred before his appeal, and he
was advised by the trial court of his right to appeal, and he
tinely filed his notice of appeal after the judgnent and sentence
was rendered, his flight cannot justify dism ssal of his appeal.

O tega-Rodriquez; Kivett; Jarrett.

For all these reasons, petitioner requests that this Court
vacate the order dism ssing his appeal and remand the cause to the

District Court with directions that the appeal be reinstated.
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V CONCLUSI ON
Based upon the foregoi ng argunent, reasoning and citation of
authority, petitioner requests that this Court reconsider its

decision in State v. GQurican, adopt the reasoning of Oteqga-

Rodriquez, and remand the cause to the District Court wth
directions to reinstate his appeal.

Respectful ly submtted,

NANCY A. DANI ELS
PUBLI C DEFENDER
SECOND JUDICIAL CTRCUT

PAULA S. SAUNDERS

Assi stant Public Def ender
Fl ori da Bar No. 308846
Leon Co. Courthouse, #401
301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR PETI Tl ONER
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been
furnished by delivery to Trina Kramer, Assistant Attorney
Ceneral, Crimnal Appeals D vision, The Capitol, Plaza Level,
Tal | ahassee, Florida, 32301, and to petitioner, on this ____ day

of February, 1998.

PAULA S. SAUNDERS
Assi st ant Publ i c Def ender
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