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IN THE SUPREME COURT OF FLORIDA

JERRY (Rl FFI S,

Petitioner,
V. CASE NO. 92, 160
STATE OF FLORI DA,

Respondent .

PEITIONER’S REPLY BRIEF ON THE MERITS

| PRELI M NARY STATEMENT
This brief is submtted in reply to the Respondent’s Answer
Brief on the Merits. Respondent’s brief will be referred to as
“RB” followed by the appropriate page nunber in parenthesis. Al
other references will be as designated in Petitioner’s Brief on the

Merits.



1 ARGUMENT

| SSUE PRESENTED

TH'S COURT SHOULD RECONSI DER I TS HOLDI NG I N STATE v.

GURI CAN, 576 So. 2d 709 (Fla. 1991), IN LIGHT OF ORTEGA-
RODRI GUEZ v. UNITED STATES, 507 U.S. 234 (1993), AND
REVERSE THE DI STRI CT COURT' S ORDER DI SM SSI NG CGRI FFI S

APPEAL.

In State v. Gurican, 576 So. 2d 709 (Fla. 1991), this Court

i nposed a bl anket rule of dismssing appeals when a defendant has
escaped fromcustody, regardl ess of whether the defendant’s forner
fugitive status has had an adverse inpact on, or even any
connection to, the appellate process. This automatic rule is too
harsh and runs contrary to the prevailing body of federal and state
case | aw which now recogni zes that there nust be sone connection
bet ween the escape and appellate process to justify dism ssal and
that the decision whether to dism ss should be left to the sound
di scretion of the appellate tribunal.

The United States Suprene Court has long recognized an
appel late court's ability to exercise its discretion by refusingto

hear the appeal of a fugitive fromjustice. Oteqga-Rodriguez v.

United States, 507 U S. 234 (1993); Milinaro v. New Jersey, 396

U S. 365 (1970). The Court in Otega-Rodriguez, however, reversed

the dismssal of an appeal where the defendant was sentenced in
absentia but was |later recaptured and resentenced prior to filing

his appeal. The Court essentially held that it was not fair to



di sm ss an appeal filed by a fugitive who was recaptured before the
appeal was fil ed when the appellant’s fornmer fugitive status had no
connection to the appell ate process. The Court reasoned that the
judgnment of the appellate court would be enforceabl e agai nst the
appellant, and that his earlier absence, when no appeal was
pending, did not threaten the dignity of the court inposing the
sanction, thus there was no persuasive reason why t he appeal should
not be heard on the merits. 507 U S. at 244-246. Al t hough the
Court did not rule out the possibility of appellate disentitlenent
wher e necessary to prevent actual prejudice to the Governnent from
a fugitive's extended absence, 507 U. S. at 249, the high Court
concl uded that the sanction of disentitlenment was unjustified as a
sanction applicable to all cases where an escape had previously
occurred.

The Suprenme Court applied Otega-Rodriguez in Degen v. United

States, 517 U.S. __, 116 S.Ct. 1777, 135 L.Ed.2d 102 (1996), to
reverse a sunmary judgnent entered against a claimant in a
forfeiture proceeding by reason of his failure to appear in a
related crimnal prosecution. In Degen, the appellant fled to
Switzerland to avoid crimnal prosecution on drug charges, and the
district court entered a summary judgnent in favor of the
government in the civil forfeiture action. The Suprene Court ruled

that the fugitive disentitlenment doctrine did not allow a court in



a civil forfeiture suit to enter judgnent against a clainant
because he or she is fugitive from or otherwise is resisting
related crimnal prosecution.

The Court began its analysis by holding that courts have the
authority to dism ss an appeal "if the party seeking relief is a
fugitive while the matter is pending.” 116 S.C. at 1781. Two
rati onal es were advanced to support this proposition: first, so
|l ong as the party cannot be found, enforcenment of any judgnent on
review may be inpossible. Second, the party's escape "disentitles
himto call upon the resources of the Court for determ nation of
his claims.”" 1d. The Court then exam ned the factual setting of

the case, and determ ned that, as in Otega-Rodriquez,

disentitlenent could not be justified. First, there was no ri sk of
delay, or frustration in determning the nerits of the forfeiture
proceeding, or in enforcing the resulting judgnent. Because the
court's jurisdiction over the property at issue in the forfeiture
proceedi ng was secure, there was no risk that the judgnent woul d be
unenf or ceabl e, notw t hstandi ng Degen's absence. Second, although
there was a risk that the crim nal proceeding m ght be conprom sed
by Degen's participation in the forfeiture proceeding, the Court
concluded that the district court had other resources to deal with
that problem without resort to disentitlenent. Thus, the Court

found that the availability of alternative neans for protecting the



government' s interests rendered di sentitl enent an over broad neasure
in the circunstances. Furthernore, the Court reasoned that while
the need to redress the indignity visited upon the trial court by
Degen's absence fromthe crimnal proceeding and the need to deter
flight fromcrimnal prosecution were both substantial interests,
“disentitlenment [was] too blunt an instrunent for advancing them?”
116 S. C. at 1783. Finally, the Court said:

It remains the case, however, that the sanction of

disentitlenent is nost severe and so could disserve the

dignitary purposes for which it is invoked. The dignity

of a court derives from the respect accorded its

judgnments. That respect is eroded, not enhanced, by too

free a recourse to rules foreclosing consideration of
clainms on the nerits.

Respondent urges this Court to reject the rationale of Otega-

Rodriqguez v. United States [and presunably that of Degen] and adopt

t he reasoning of the M ssouri Suprenme Court in State v. Troupe, 891

S.W 2d 808 (Md. 1995), where the court dism ssed the appeal of a
def endant who had fled prior to sentenci ng and was recapt ured ei ght
months | ater. Troupe escaped while the jury was deliberating, and
he was sentenced in absentia. Wen he was recaptured, he filed a
notion for post-conviction relief, which was di sm ssed as untinely.
However, the notion court ordered a resentenci ng because Troupe was
not present at his original sentencing hearing. After a second

resentencing, ordered because of an error in Troupe' s offender



classification, Troupe appealed his conviction, sentence and the
denial of his post-conviction notion. The appeal was di sm ssed
under M ssouri’s escape rule. The M ssouri Suprene Court found
that Troupe’s escape under these circunstances adversely inpacted
the crimnal justice system and dismssal was, therefore,
justified. Significantly, however, the Troupe court did not hold
t hat di sm ssal was automatically required but rather concl uded t hat
the decision whether to dismss an appeal is left to the sound
di scretion of the appellate court. 891 SSW 2d at 811. Subsequent
cases applying the rule in Troupe have held that in order to

justify dism ssal, there nust be a rel ationshi p between the escape

and prejudice to the crimnal justice system See e.q., State v.
Thornton, 930 SSW 2d 54, 56 (Mb. App. 1996).
O her states which have considered the i ssue since the Suprene

Court’s 1993 decision in Otega-Rodriguez have held that while

di sm ssal is appropriate when a def endant becones a fugitive during
t he pendency of the appeal, it is discretionary whether to dismss
an appeal based on the defendant’s fornmer fugitive status.
Clearly, dismssal of a pending appeal while a defendant is a
fugitive involves considerations which are not present when a
def endant has been recaptured or surrenders prior totheinitiation

of the appellate process. As recognized by the Idaho Court of



Appeals in State v. Schneider, 126 |daho 624, 888 P. 2d 798, 800-

801 (1995), quoting, Ortega-Rodriquez v. United States:

[ Allthough dism ssal of a pending appeal while the
defendant is a fugitive may serve substantial interests,

The sanme interests do not support a rule of

di sm ssal for all appeals filed by forner
fugitives, returned to custody before invocation of
t he appellate system Absent sone connection

between a defendant’s fugitive status and his
appeal, as provided when a defendant is at I|arge
during ‘the ongoi ng appellate process,” . . . the
justification advanced for dism ssal of fugitives’
pendi ng appeals generally wll not apply.

In State v. Schneider, the court refused to di sm ss an appeal where

the appell ant becane a fugitive while his appeal was pendi ng but

was recaptured within a few days. Noting that O'tega-Rodriguez

requi red some connecti on between the fugitive status and appel |l ate
process in order to justify dism ssal, the Idaho court found that
Schneider’s brief hiatus fromcustody did not disrupt the appellate
process and did not warrant dism ssal.

Pennsyl vania has also applied a discretionary rule to
determ ne whether sanctions should be inposed in view of the
particular circunstances and the effect of the flight on the

court’s ability to dispose of the case. See In the Interest of

J.J., 656 A 2d 1355 (Pa. 1995)(appellate courts have inherent
authority to entertain appeals of fugitives who have returned to
cust ody during pendency of appeal, or reinstate appeals previously

di sm ssed upon a fugitive's return to custody), and I n the Interest
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of J.J., 668 A 2d 1176, 1178 (Pa. Super C. 1995)(on remand).
The courts have held, for exanple, that it is not proper to dismss
an appeal where the trial court chooses to ignore the disrespect

mani fested by the defendant’s flight. Conmmonwealth v. Huff, 540

Pa. 535, 658 A 2d 1340 (Pa. 1995); Comonwealth v. Rhodes, 538 Pa.

73, 645 A 2d 1294 (Pa. 1994). The nost relevant factor in
determ ni ng whether to dism ss an appeal is the connection between
the flight and the court’s ability to conduct its appellate revi ew

Consequently, in In the Interest of J.J., 668 A 2d 1176 (Pa.

Super. C. 1995), the Superior Court refused to dism ss an appeal
where the juvenile escaped from a commtnent facility after
sentencing and after filing his notice of appeal and was
apprehended in a stolen car one nonth later. The court noted that
while the juvenile' s behavior evinced a rejection of the
rehabilitative opportunities provided by the court and an utter
contenpt for the judicial system he was returned to custody,
albeit involuntarily, in one nonth and his escape did not in any
way disrupt the appell ate process.

Under the Texas rules of procedure, an appeal wll not be
dismssed if the defendant is back in custody when the record
reaches the appellate court or if the defendant voluntarily returns
to custody within 10 days after escaping. Former fugitives who

return to custody before the comencenent of the appell ate process



do not Ilose their appellate rights. Inplicitly, this rule
recogni zes that there nust be a significant connection between the
escape and the appel |l ate process before disentitling the defendant

of his right to appeal. See Otiz v. State, 862 SSW 2d 170 (Tex.

Q. O App. 1993).

Respondent cites Bellows v. State, 871 P. 2d 340 (Nev. 1994),

in support of the notion that followng the dictates of Otega-
Rodriqguez woul d encourage defendants to flee. I nteresting, the
Nevada Suprene Court in Bellows agreed with the holding in Otega-
Rodri guez that not every case involving a defendant who escapes
prior to sentencing requires dismssal. The court found that
di sm ssal was appropriate in those cases in which the escaped
def endant’ s conduct significantly interfered with the operation of
the appellate process. Rat her than inposing a blanket rule of
di sm ssal, the Nevada court, |ike the courts in M ssouri, |Idaho and
Pennsyl vani a, adopted a case-by-case approach. The Nevada court
ultimately dism ssed Bell ows’ appeal, not under an autonatic rule
of dismssal, but because Bellows’ trial transcript had been
destroyed during his eight years as a fugitive. The court reasoned
t hat when an escape results in the loss of the trial transcript,
t he escape has substantially interfered with the appel | ate process.

Rat her than inposing a blanket rule of dism ssal, the United

States Suprene Court and the highest courts of many states have



determ ned that the decision whether to dism ss an appeal because
of a defendant’s past fugitive status should be made by the
appel l ate court through the exercise of sound discretion and that
there nust be sonme nexus between the escape and appel | ate process.

The | esson of Degen and Ortega-Rodriguez is that disentitlenment

should be judiciously applied only when a fugitive' s absence
severely prejudices the appell ate process. The Court in Degen was
particularly concerned that a fugitive not suffer disentitlenent
absent sone great prejudice to others. The primary concerns of the

Suprenme Court in Degen and Ortega-Rodriquez -- that the appellate

j udgnent be enforceabl e and that sanctions be i nposed by the court
suffering the indignity caused by the defendant’s flight -- are
sinply not present here. Giffis is in custody and subject to the
court’s jurisdiction, thus enforceability is not a legitimte
concern. Respondent suggests that since the trial court did not
penalize Giffis for his escape, this Court should dismss his
appeal (RB 10), but Giffis’ flight did not threaten the dignity of
this or the District Courts. VWhile the trial court could have
puni shed Giffis for his failure to appear, it did not do so
[ presumabl y because Giffis was sentenced to four mandatory life
terms]. It would be now an extrene and unjust neasure to deny him
the right to appeal because the trial court chose to ignore the

di srespect shown to it. The only potential concern here i s whet her

10



the state will be prejudiced in |ocating wtnesses and presenting
evidence at a retrial should petitioner’s appeal be successful
While this concern is legitimate, any prejudice to the state at
this juncture is wholly speculative and should not be the sole
basis for denying petitioner his constitutional right to appeal.
Respondent further notes that prejudice would result if the victim
is forced to recount the nol estation that occurred when he was five
years old (RB 12), but that is always the case when a conviction is
reversed on appeal and a new trial is ordered, regardless of
whet her there has been an interveni ng escape.

Were a defendant’s fugitive status adversely inpacts the
appellate process, it is reasonable for an appellate court to
di sm ss the appeal. It is not reasonable to dismss an appea
where a defendant has fled during trial but is nolonger afugitive
when the appeal is commenced. Giffis was not a fugitive at any
tinme during the appellate process, and while his actions may have
constituted an affront and inconvenience to the trial court, they
did not inpact the appellate court and should not foreclose
consi deration of his appeal on the nerits. H's appeal, therefore,
shoul d not be di sm ssed.

The decision in Otega-Rodriguez is not binding onthis Court,

but it is highly persuasive. Petitioner urges this Court to recede

fromthe blanket rule in @Qirican and hold that the appeal of a

11



fugitive who has escaped before sentencing but is in custody prior
to the commencenent of the appeal may not be di sm ssed absent an
express finding that the defendant’s fornmer fugitive status has

prejudi ced the appell ate process.

12



111 CONCLUSI ON

Based upon the foregoing argunent,

reasoning and citation of

authority, as well as that in petitioner’'s Brief on the Mrits,

petitioner requests that this Court reconsider its decision in

State v. @urican, adopt the sound reasoning of Otega-Rodriguez,

and renmand the cause to the District

reinstate his appeal.

Court with directions to

Respectful ly submtted,

NANCY A.

DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCU T

PAULA S.
Assi st ant

SAUNDERS
Publ i ¢ Def ender
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been
furnished by delivery to Trina Kramer, Assistant Attorney
Ceneral, Crimnal Appeals D vision, The Capitol, Plaza Level,
Tal | ahassee, Florida, 32301, on this ____ day of March, 1998.

PAULA S. SAUNDERS
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