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PRELI M NARY STATEMENT

Respondent, the State of Florida, the Appellee in the D strict
Court of Appeal (DCA) and the prosecuting authority in the trial
court, will be referenced in this brief as the State. Petitioner,
Jerry Giffis, the Appellant in the DCA and the defendant in the
trial court, will be referenced in this brief as Petitioner or
Appel | ant .

The synmbol "R" will refer to the record on appeal. The synbol s
“I'” and “I'l” will refer to the transcript of the February 15, 1990
trial as designated on the front cover of the vol unes. The synbol
“TI1” wll refer tothe trial court proceedi ngs held on January 18,
1990, pages 289 to 404. The synbol “IV' will refer to the tria
court proceedings held on June 5, 1996, pages 405 to 416. The
synmbol “V* will refer to trial court proceedings held on February
12, 1990, pages 417 to 546. The synbol “VI” wll refer to the
trial court proceedings held on February 2, 1990, pages 547 to 632.
The synmbol “VII” will refer to the trial court proceedings held on
February 6, 1990, pages 633 to 668. The synbol “VIII” will refer
tothe trial court proceedings held on April 2, 1997, pages 669 to
679. The synmbol "IB" wll designate the Initial Brief of
Petitioner. Each synbol will be followed by the appropriate page

nunber .



STATEMENT OF THE CASE AND FACTS

The State agrees with Petitioner’s statenent of the case and
facts with the foll ow ng addition:

Petitioner states that “Giffis surrendered to Al achua County
authorities on My 10, 1996". The petitioner cites to the
stipulation entered into between the State Attorney and defense
counsel . However, that stipulation states that “appell ant was not
surrendered to Al achua County authorities until May 10, 1996.” (R
158-159). Appellant was arrested in Virginia. (IV. 410). There

was no voluntary return.



SUMVARY OF ARGUNVENT

This Court should answer the certified question in the negative
and decline to re-evaluate the holding in Gurican in light of the

United States Supreme Court’s decision in Otega-Rodriqguez. Even

if this Court decides to follow the holding of Otega-Rodriguez,

Petitioner’s appeal should be dism ssed. The United States Suprene
Court specifically acknow edged that a | ong escape could so del ay
the onset of appellate proceedings that the State would be
prejudiced in | ocating witnesses and presenting evidence at retri al

after a successful appeal.



ARGUMENT
| SSUE
SHOULD THE HOLDI NG I N STATE v. GURICAN, 576 So.2d
709 (Fla. 1991), BE RE-EVALUATED IN LIGHT OF
ORTEGA-RODRIGUEZ v. UNITED STATES, 507 U.S. 234
(1993)? (Restated)

The Petitioner argues that his appeal should not be dism ssed in
light of the fact that he absconded and was captured before he
filed his notice of appeal. The State respectfully disagrees.
This Court should followits own precedent established in State v.
GQurican, 576 So.2d 709 (Fla. 1991) and dismss the Petitioner’s
appeal. Petitioner was present for jury selection in his case on
February 12, 1990. Petitioner then failed to appeal for the rest
of trial and was tried in absentia. The jury found Petitioner
guilty as charged of four counts of sexual battery on a child under
the age of twelve and two counts of a | ewd and | asci vi ous assaul t.
(R 129-131). The trial court denied Petitioner’s notion for new
trial on March 1, 1990. (R 132). Petitioner was arrested on My
10, 1996, was adj udicated guilty and sentenced on June 5, 1996 and
filed a notice of appeal. The Petitioner then filed an initial

brief inthe First District Court of Appeal and the State filed a

notion to dismss, citing State v. @irican, 576 So.2d 709 (Fla.

1991). The First District Court of Appeal granted the State’s
nmotion to dismss Petitioner’s appeal but certified the follow ng
guestion as one of great public inportance: SHOULD THE HOLDI NG I N
STATE v. GURICAN, 576 So.2d 709 (Fla. 1991), BE RE-EVALUATED IN

LI GAT OF ORTEGA-RODRIGUEZ v. UNITED STATES, 507 U.S. 234 (1993)?



In Gurican, after the defendant was found guilty of drug
trafficking, he absconded from the jurisdiction. The def endant
remained a fugitive for four years then returned to the
jurisdiction, at which tine the trial court adjudicated her guilty
and sentenced her. The State filed a notion to dism ss her appeal
and argued that by fleeing the jurisdiction, the defendant had
wai ved her right to appeal her conviction. 1d. at 710. This Court
agreed that her appeal should be dism ssed and st at ed:

Pursuant to Fl orida Rul e of Appell ate Procedure 9. 110(b),
parties seeking appellate review have thirty days from
the date the final order is rendered to file their
appeal s. But for [the defendant] fleeing the
jurisdiction, the trial court would have adj udi cat ed her
guilty and would have sentenced her. When the court
denied her notion for a newtrial ...she wuuld have had
thirty days fromthat date in which to file her appeal
As a result of her absence, [the defendant] unilaterally
extended the tinme for filing a notice of appeal of her
convi ction, under her proposed reasoning, for over four
years.

This Court will not condone such action. W will not
burden our already overcrowded court system wth
adj udi cati ng the appeal s of individuals who have fl outed
its processes by absconding fromthe jurisdiction. By
fleeing the court’s jurisdiction instead of obeying the
conditions of her pretrial release, [the defendant]
denonstrated her overt disrespect for the judicial
system Her absence thwarted the orderly, effective
adm ni stration of justice and, as such, disentitles her
of the right to call upon its protections.

In future cases where the convi cted def endant escapes and
fails to appear for sentencing, we advise trial courts to
proceed in absentia and render their final judgnents
adj udi cating the defendant guilty. Thus, the thirty-day
period for filing an appeal will comence runni ng unl ess
it istolled until the court disposes of any authorized
and tinely post-trial notion as specified in Florida Rule
of Appel |l ate Procedure 9. 020. | f the defendant fails to
return and tinmely file an appeal of the conviction, the
appel l ate court shall dism ss any | ater appeal unless the
def endant can establish that the escape or failure to
appear was legally justified. On the other hand, if the
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defendant returns to the jurisdiction and fil es an appeal
within the thirty-day period, that appeal shall be
considered tinely filed. At that point, because there
woul d be no delay in the adm nistration of justice, no
reason would exist to dismss the defendant's appeal .

Thus, we hold that, as a matter of policy, appellate
courts of this state shall dismss the appeal of a
convicted defendant not yet sentenced who flees the
jurisdiction before filing a notice of appeal and who
fails to return and tinely file that appeal unless the
defendant can establish that the absence was legally
justified. In the instant case [the defendant], who
absconded fromthe court's jurisdiction for four years,
cannot prosecute her appeal of her conviction upon her
return. She may, however, appeal any all eged defects in
her sentencing which occurred after her return.

ld. at 712. (Citations omtted).
Petitioner argues that this court should reverse its decisionin
GQurican based on the United States Suprene Court decision in

Otega-Rodriqguez v. United States, 507 U S 234, 113 S.C. 1199

(1993). In Otega-Rodriguez, the defendant was convicted of drug

charges then failed to appear for sentencing. The defendant was
sentenced in absentia and was arrested el even nonths later. The
def endant was given an additional sentence of twenty-one nonths in
prison to be served after the conpletion of the sentence on the
drug offenses. |1d. at 1202. The governnent noved to dism ss the
appeal . While the Suprenme Court acknow edged that it is well
settled that an “appellate court may dismss the appeal of a
def endant who is a fugitive fromjustice during the pendency of his
appeal”, the Court ruled that escaping prior to sentencing and
before appeal should not necessarily result in dismssal of an
appeal . The Court ruled that “when a defendant’s flight and

recapture occur before appeal, the defendant’s fornmer fugitive



status may well lack the kind of connection to the appellate
process that would justify an appell ate sanction of dismssal”. 1d.
at 12009. The Court decided that “the contenptuous disrespect
mani fested by [the defendant’s] flight was directed at the D strict
Court” and refused to allow “an appellate court to sanction by
di sm ssal any conduct that exhibited disrespect for any aspect of
the judicial system even where such conduct has no connection to
t he course of appellate proceedings.” 1d. at 1207. The Court al so
st at ed:

We do not ignore the possibility that sonme actions by a
def endant, though they occur while his caseis before the
district court, mght have an inpact on the appellate
process sufficient to warrant an appel |l ate sanction. For
that reason, we do not hold that a court of appeals is
entirely without authority to dism ss an appeal because
of fugitive status predating the appeal. For exanple,
the Eleventh Circuit, in fornmulating the Holnmes rule

expressed concern that a long escape, even if ended
bef ore sentencing and appeal, may so delay the onset of
appel l ate proceedings that the Governnment would be
prejudiced in |ocating witnesses and presenting evi dence

at retrial after a successful appeal. Holnes, 680 F. 2d,
at 1374; see also United States v. Persico, 853 F. 2d,
at 137. We recogni ze that this problem mght, in sone

i nstances, make di sm ssal an appropriate response.
ld. at 1208.

The United States Suprene Court deci ded O'tega-Rodriqguez on the

basis of its supervisory power over the federal courts and not on
t he basi s of any constitutional principle and therefore, this Court
is not bound by its decision. Instead, this Court shoul d adopt the
reasoning of the Mssouri Suprenme Court’s opinion in State V.
Troupe, 891 S.W2d 808 (Md. 1995) in which that court declined to

foll ow Otega-Rodriguez and di sm ssed t he appeal of a def endant who




had fled prior to sentenci ng and was recaptured ei ght nonths | ater.
The Court reasoned as foll ows:

Al t hough application of the escape rule clearly requires
a relationship between the escape and prejudice to the
crimnal justice system this Court does not agree that
the rule may be applied by an appellate court only when
t he appell ate process itself if substantially prejudiced.

*kk k% *

In the present case, appellant was at |arge for nore than

ei ght nont hs. H s escape, therefore, hindered the
adm nistration of justice in his case by at least this
anount of tinme. It strains credulity to postul ate that
such a delay does not have an adverse inpact on the
crimnal justice system and the state’'s case. | f
appel I ant were successful on the nerits of an appeal, the
cause m ght be remanded for a newtrial. |In that event,

the state could be prejudiced by lost or destroyed
evidence and wtnesses who are no |onger available.
Further, over tinme, witnesses’ nenories fade, subjecting
them to i npeachnent and consequent di m ni shed
credibility.

I n escapi ng fromcustody, whether before or after filing
a notice of appeal, a defendant flouts the authority of
the courts. Otega-Rodriguez, which permts dism ssa
pursuant to the fugitive fromjustice rule only if the
escape had a “significant interference with the operation
of [the] appellate process” ....allows a defendant
potentially to gain by flouting the authority of the
court. This Court will not adopt a rule that permts a
def endant to benefit fromhis own m sconduct.

A review ng court may invoke procedural rules to protect
the orderly and efficient use of its resources. I n
appl ying the escape rule, the relevant inquiry i s whet her
t he escape adversely affects the crimnal justice system
I f so, dism ssing the escapee’ s appeal is appropriate.
This determnationis |left to the sound discretion of the
appel l ate tribunal.

This Court determnes that a delay of nore than eight
nmont hs necessarily has an adverse inpact on the cri m nal
justice system Appel lant’s appeals are, therefore
di sm ssed.

Id. at 810, 811.



This Court should follow the policy established in Gurican and

reject the holding of Otega-Rodriquez that requires that a

defendant’s absence specifically interfere wth the appellate
process in order for his case to be dismssed. Rat her, a
def endant’ s appeal should be dism ssed if he flees the jurisdiction
while his case is being tried or while it is on appeal. In the
instant case, contrary to the appellant’s assertion, his forner
fugitive status does not |ack a connection to the appellate
pr ocess. If the appellant had not fled during his trial, his
appeal would have commenced when he filed his notice of appeal
within thirty days of the date he was sentenced and woul d have | ong
since becone final. As aresult of his flight, the proceedings in
appel lant’s case were del ayed for over six years. Additionally,
the appellant flouted the entire judicial process, not just the
trial court, by fleeing and remai ni ng absent fromthe jurisdiction
for such an extended anmount of tinme. Appellant is not entitled to
be treated with the sane consideration as a defendant who properly
submts hinself to the authority of the trial court and appellate
court and his appeal should therefore be di sm ssed.

In Otega-Rodriguez, the Court was particularly disturbed by the

fact that the defendant had been charged with escape and sentenced
to three years consecutive to the sentence that he received on the
underlying charge. The Court questioned the equity of dism ssing
the defendant’ s appeal and adding tine to his sentence. However,
t he appel l ant was not charged with escape or given any additional

time on his sentence. Because the trial court did not penalize the



appellant for the six years that he was a fugitive from the
jurisdiction, this Court should dism ss his appeal.

Followng the dictates of Otega-Rodriguez would encourage

defendants to flee. Bellows v. State, 871 P.2d 340 (Nev.

1994) (hol ding that “all owi ng an appeal after an escape ‘flouts the
judicial process’ and encourages other prisoners to escape’”). A

def endant would be put on notice that if he is convicted of a

crine, it wuld be to his advantage to abscond from the
jurisdiction before he is sentenced. Even if he was later
captured, he would still be permtted to appeal his conviction and,

if the conviction is overturned, the delay would make it nore
i kely that he coul d not be successfully retried. In the neantine,
if he is not recaptured, he would be able to enjoy his freedom

Appel  ant points out that in the instant case, the trial court
did not adjudicate him guilty and sentence in absentia as this
court recomended in @irican and that as a result, he concl udes
that his flight did not unilaterally extend the tinme for filing the
appeal . However, in Qurican, this court held, in circunstances
substantially simlar to those in the instant case, that the
def endant had unilaterally extended the tine for filing the appeal .
Further, the trial in the instant case took place before the
opinionin @irican was rel eased so the trial court was unaware that
it should have adjudicated appellant guilty and sentenced himin
absenti a.

There is no need for this Court to reconsider its holding in

@Qurican. The opinion nmakes it clear that this Court was aware of

-10 -



the di stinction between cases in which the defendant fled while his
appeal was pendi ng and cases i n which the defendant had returned to
the jurisdiction before he appealed his conviction. This Court
rejected the idea that the two types of cases should be treated
differently.

Even if this Court decides to follow the holding of Oteqga-
Rodri guez, Petitioner’s appeal should be dism ssed. The United
States Suprene Court specifically acknow edged that a | ong escape
could so delay the onset of appellate proceedings that the State
woul d be prejudiced in | ocating witnesses and presenting evi dence
at retrial after a successful appeal. As the NNnth Grcuit stated:

[ The defendant] should not benefit from his thirteen
years  of m sbegotten freedom ‘It woul d be
unconsci onabl e to all ow such a defendant to benefit from
the delay by forcing the governnent to re-prosecute him
long after nenories have dinmed and evi dence has been
| ost. It is equally disturbing that defendant's
deliberate attenpt to evade his day of reckoning,
successful for a time, should be allowed to inpose
addi tional burdens upon the judiciary to acconmopdate
clainms that should be forfeited by flight.’

United States v. Sudthisa-Ard, 17 F.3d 1205, 1208 (9th G

1994) (holding that “thirteen-year fugitive status prejudiced the
government’s ability toretry the case in the event of reversal and

made neani ngful review inpossible”); United States v. Rosales, 13

F.3d 1461 (11th Cr. 1994)(di sm ssi ng appeal of defendant who fled
before filing his notice of appeal, was recaptured and filed his
initial brief four and a half years after he was convicted and
holding that “[b]Jecause there is a direct causal relationship
between [the defendant’s] flight and the extrenme delay in this
case,....the government would be unduly burdened if we reach the

-11 -



merits of this case”); United States v. Bravo, 10 F.3d 79 (2nd G r.

1993) (affirmng district court’s refusal to consi der postconviction
nmotions filed upon recapture by a defendant who fled prior to
sentencing and stating, “there can be little doubt that [the
defendant’s] fifteen-year absence has severely underm ned the
governnent’s ability to assenble w tnesses and evidence for any
retrial that mght result froma determ nation of trial error...”);

In the instant case, the appellant was convicted of sexua
battery upon a child. The appellant fled fromthe jurisdiction and
was not returned to custody for nore than six years. Cbviously,
this length of delay in the onset of the appellate proceedings
woul d severely prejudice the State’'s ability to | ocate w tnesses
and present evidence in the event that appellant’s case had to be

retried. See, Cray v. State, 699 So.2d 1366, 1368 (Fla.

1997)(noting that “[a]s tinme goes by, records are destroyed,
essential evidence may beconme tainted or disappear, nenories of
W t nesses fade, and wi tnesses nay di e or be otherw se unavail abl e”
and hol ding that “any petition for a wit of habeas corpus cl ai m ng
ineffective assistance of appel l ate counsel is presuned
to....prejudice the state if the petition has been filed nore than
five years fromthe date the petitioner's conviction becane final”
therefore, doctrine of I|aches should be applied to bar such
petitions). Additionally, the victimwuld be forced to recount
the nol estation that occurred when he was five years ol d.

In summary, this Court should answer the certified question in

t he negative and decline to re-evaluate the holding in Gurican in

-12 -



light of the United States Suprene Court’s decision in Otega-
Rodri quez. Further, even if this Court decides to adopt the

hol di ng of Otega-Rodriqguez and dictate that a defendant’ s appeal

only be dismssed if his flight interferes with the appellate
process, because of the substantial length of tine that the
appel I ant remai ned absent fromthe jurisdiction, this Court should

di sm ss his appeal .

-13-



CONCLUSI ON

Based on the foregoing, the State respectfully submts the
certified question should be answered in the negative, the decision
of the District Court of Appeal reported at 23 Fla.L. Wekly D186
(Fla. 1st DCA Decenber 30, 1997) should be approved, and the

Respondent’ s appeal shoul d be di sm ssed.

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

JAMES W ROCGERS

TALLAHASSEE BUREAU CHI EF,
CRI M NAL APPEALS

FLORI DA BAR NO. 325791

TRI NA KRAMER
ASSI STANT ATTORNEY GENERAL
FLORI DA BAR NO. 0064040

OFFI CE OF THE ATTORNEY GENERAL
THE CAPI TOL

TALLAHASSEE, FL 32399- 1050
(850) 414- 3602
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[ AGOY L98- 1-1343]
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CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the foregoing
RESPONDENT' S ANSWER BRI EF ON THE MERI TS has been furni shed by U S.
Mail to Paula S. Saunders, Esq., Assistant Public Defender, Leon
County Courthouse, Suite 401, 301 South Monroe Street, Tall ahassee,

Florida 32301, this day of February, 1998.

Trina Kramer
Attorney for the State of Florida

[ C\ Suprene Court\051800\92160a. wpd --- 5/19/00, 9: 30 anj
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