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INTRODUCTION

This brief is filed by Petitioner, Florida Departnment of
Corrections. The abbreviation “poc” will be used to designate
the Petitioner, and the synbol "App." wll be used to designate
the attached appendix.

The Second District's opinion in Hastings v. Demming, 682
so. 2d 1107 (Fla. 2d DCA 1996) w Il be designated as "Hastings
I, # and this Court's opinion in Hastings v. Demming, 694 So. 2d

718 (Fla. 1997) will be designated as "Hastings I1."

STATEMENT OF THE CASE AND FACTS
In 1995, Respondent, M. June Culver, a prison
psychol ogi st, brought a negligence suit against her enployer,
the Department of Corrections (DOC), in the Grcuit Court of
the Fourteenth Judicial GCircuit, in and for Jackson County.
(App. 3) Respondent alleged that while working at the prison,
she was attacked and injured by an inmate due to the negligence
of prison security officers. (App. 7, 1 22) Respondent
further argued that since the officers were assigned primarily
to unrelated works, she was not limted to only receiving
wor kers' conpensation benefits, but could also sue DOC through
its officers in tort. (App- 4, T 6)
DOC subsequently noved for summary judgment on the basis

that Respondent and the officers were not assigned primarily to




unrel ated works, and therefore workers' conpensation inmmunity
barred the action. (App. 8) The facts presented to the trial
court on the notion for summary judgnent regarding the job
descriptions and work responsibilities of Respondent and the
correctional officers were not disputed. Departnment of
Corrections w. Culver (1st DCA, Decenber 31, 1997) (App. 1-2).
The sole issue argued on summary judgment was whether, as
a matter of law, Respondent and the correctional officers whom
she blaned for not preventing the attack were assigned
primarily to unrelated works, such that an exception could be
made to the officers’ and DOC’s workers' conpensation inmmunity.
Id. (App. 1) The trial court denied DOC’s notion. (App. 10)

DOC appealed the order to the First District under Rule

9.130(a) (3) (C) (vi), Fla.R.App.P., which allows for the appeal
of a non-final order which determnes that, as a matter of |aw,
a party is not entitled to workers' conpensation imunity.
Soon after all briefs were filed with the First District,
but prior to oral argument, this Court handed down its opinion
in Hastings v. Demming (Hastings |l), which commented that:
Nonfinal orders denying summary judgnent on
a claim of workers' conpensation imunity are
not appeal able unless the trial court order
specifically states that, as a matter of |aw,

such a defense is not available to a party.

694 So. 2d 718, at 720 (Fla. 1997).




The trial court's order nerely stated that DOC’s notion
for summary judgnent was "denied" wthout elaborating whether
it was denied “as a matter of law" (App. 10)

The First District ordered DOC to show cause why its
appeal should not be dismssed in light of the above coment in
Hastings Il.  (App. 11) DOC argued that the comment was
inconsistent with this Court's affirmation of Hastings |, where
the Second District |ooked beyond the face of a generally-
worded order to the record to determine whether there were any
material facts in dispute.

The First District dismssed DOC’s appeal, opining that
although the record revealed no material facts in dispute and
the immnity issue seenmed ripe for review, the court had no
choice but to dismss the appeal based upon the suprene court's
decision in Hastings I1. (App. 2) However, based on the
argunents nmade in Culver and a related case, Martin El ectronics
v. G onbowski and Phillips, 22 Fla.lL.Weekly D2054 (Fla. 1st
DCA, Aug. 26, 1997), the First District certified the follow ng

question to be one of great public inportance:

IN DETERM NI NG THE APPEALABILITY OF A NONFINAL ORDER
DENYI NG A MOTI ON FOR SUMVARY JUDGVENT BASED ON
WORKERS' COVPENSATION IMMUNITY, IS THE DI STRICT COURT
OF APPEAL RESTRICTED TO LOOKING ONLY AT THE ORDER ON
APPEAL OR MAY THE DI STRICT COURT OF APPEAL REVI EW THE
RECORD IN THE MANNER DESCRI BED I N HASTINGS V.

DEMM NG, 682 So. 2d 1107 (Fla. 2d DCA 1996)?




DOC filed notice of its intent to invoke the discretionary

jurisdiction of this Court on January, 13, 1997. On January
26, 1997, this Court entered an order postponing jurisdiction

and allowing the submission of briefs on the nerits.

SUMVARY OF ARGUMENT

The First District has jurisdiction to review the trial
court's order denying DOC’s Mdtion for Summary Judgment based
on workers' conpensation imunity under the jurisdictional test
fashioned by the Second District in Hastings |, and affirned by
this Court in Hastings II.

Under Rule 9.130(a) (3) (O(vi), Fla.R.App.P., a nonfinal
order determining that a party is not entitled to workers'
conpensation imunity is appealable to the extent that the
court's decision turned on an issue of law, as opposed to an
i ssue of fact. Under the Hastings | jurisdictional test, when
a district court is faced with a nonfinal order which nerely
states "denied" wthout elaboration, the appellate court may
review the record in connection with the nmotion for summary
judgment to discern whether the notion was denied as a matter
of law or of fact.

The present case neets this test; the First District
reviewed the record and was able to discern that there were no

material issues of fact raised in connection with the notion
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for summary judgment, and the trial court was in position to
make a determ nation of the workers' conpensation immunity as a
matter of |aw

Al t hough this Court made the comment in the Hastings 31
opinion, that the district courts should not grant an appeal if
the nonfinal order does not specifically state on its face that
it's denial was made as "a matter of law " it is unclear
whether this Court intended to actually create a new
requirenent. The comment runs counter to the main opinion in
Hastings Il which affirns the jurisdictional test in Hastings
I, as well as the body of law on this appellate rule.
Furthermore, the coment is outside the scope of both the
certified conflict and the certified question that was present
to the court for review

Language of an order should not be the sole determ nant of
its appealability. What ever judicial econony is gained by
denying an appeal because an order |acks appropriate |anguage
is negligible, and outweighed by the public policy interest in
protecting parties' immnity from suit under workers'

conpensation |aw Pl acing form over substance in this nanner

leads to an unfair result.




ARGUMENT

THE FIRST DI STRICT HAS JURI SDICTION TO REVIEW THE TRI AL
COURT' S NONFINAL ORDER UNDER THE JURI SDI CTI ONAL TEST
FASH ONED BY THE SECOND DI STRICT IN HASTINGS |, AND
AFFIRVED BY THIS COURT IN HASTINGS I1.

Rule 9.130(a) (3) (C) (vi), Fla.R.App.P., authorizes
appel late review of nonfinal orders which determne, as a
matter of law that a party is not entitled to workers'
conpensation imunity.

The Respondents argue that the trial court's order in the
present case is not appealable under this rule, because the
order nerely states that DOC’s notion for sunmary judgnent is
"deni ed" wthout specifying whether the nmotion was "denied as a
matter of law. " This contention is incorrect. The | anguage of
an order does not determine its appealability.

A nonfinal order is appeal able under Rule 9.130(a) (3) (O
(vi), Fla.R.App.P. to the extent that the trial court's denial
of summary judgnment turns on a question of law, as opposed to a
question of fact. Hastings v. Demming (Hastings I), 682 So. 2d

1107, 1110 (Fla. 2d DCA 1996), aff’d, 694 so. 2d 718, 720 (Fla.

1997), and See Tucker v. Resha, 648 So. 2d 1187 (Fla. 1994).!

" Al t hough Tucker v. Resha applies to Rule 9.130 (a) (3) (viii),
Fla.R.App.P., which concerns the interlocutory appeal of an order
denying sunmary judgnent based on absolute or qualified imunity
froma civil rights claim this rule mrrors subparagraph (vi)
whi ch concerns workers' conpensation inmunity. Both rules
require that a determnation be made "as a matter of law' as a
precondition for appellate review

-6 -




A notion for summary judgment may be denied for either of
two reasons: (1) based on undisputed material facts, a party is
not entitled to judgnent as a matter of law, or, (2) there are
material facts in dispute which need to be resolved, and

summary judgnent is therefore inappropriate. Rule 1.510(c),

Fla.R.Civ.P. Under Rule 9.130(a)(3) (Q(vi), Fla.R.App.P., only

the former is appealable, while the latter is not. Hastings |,
682 So. 2d at 1110 and Hastings Il, 694 So. 2d at 720.
Trial courts wll often perfunctorily dismss notions for

summary judgment w thout elaborating whether the denial was
based upon a question of law or fact. In this situation, an
appel late court can | ook beyond the face of the order and
review the facts presented to the trial court on the notion for
summary judgnent to ascertain whether there were any material
facts in dispute that would have prevented the court from
reaching a decision as a matter of |aw Hastings |, 682 So. 2d
at 1110. See also Mandico v. Taos Construction, 605 So. 2d
850, 851-852 (Fla. 1992) (in the semnal case on this rule, the
appel late court |ooked to the facts in the record to determne
if workers' conpensation imunity applied under the governing
statutes).

In Hastings |, the Second District was faced with just
such a general order, which nerely stated that the notion for

summary judgnent based on workers' conpensation inmmunity was




“deni ed" wthout further explanation. 682 So. 2d at 1108. The
appel late court thereupon fashioned a test to determne when it
had jurisdiction to review a nonfinal order under Rule

9.130(a) (3) (C) (vi), Fla.R.App.P.:

[ The appellate court nust be able to] discern from
the record or the order wunder review that the facts
presented to the trial court in connection with the
notion for summary judgment were so fixed and
definite that the court was in a position to
determne clearly and conclusively, beyond doubt

[ whether the enployer] was entitled to workers'
conpensation inmmunity as a matter of law .

Id. at 1110 (enphasis added). This jurisdictional test was
| ater adopted by the First District in Custafson's Dairy v.
Phiel, 681 So, 2d 786 (Fla. 1st DCA 1996), and approved by this

Court in Hastings Il, 694 So. 2d at 719-720.

The nonfinal order in the present case passes this
jurisdictional test. In its opinion, the First District nade
the specific finding that:

[A] review of the record presented to the court on

the motion for summary judgnment reveals that there

were no disputed issues of nmaterial fact involving

the job duties and responsibilities of the various

parties .

Departnment of Corrections v. Culver, Case No. 96-4883 (1st DCA,
Decenber 31, 1997). (App. 1) The district court further found
that the sole issue before the lower tribunal was whether,

based on the undisputed facts, the Respondent and the co-

enpl oyees whom she blanmed for her injuries were "assigned
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primarily to unrelated works" such that an exception to DOC s
wor kers' conpensation immunity applied. 1d. The First District
even acknow edged that "the immunity issue appears ripe for
review " Id.

Therefore, given that the First District is able to
discern from the instant record that the trial court was in a
position to nake a determnation as a matter of law, that DOC
was not entitled to workers' conpensation imunity, the fact
that the trial court failed to specifically state that it did
so, Should not preclude DOC’s appeal.

. THE LANGUAGE ON THE FACE OF AN ORDER SHOULD NOT BE

DETERM NATIVE OF | TS APPEALABILITY.

Despite its acknow edgnent that, based on the Hastings |
analysis, "the immunity issue appears ripe for review," the
First District dismssed DOC s appeal due to confusion
regarding the following coment in this Court's opinion in
Hastings I1I:

Nonfinal orders denying summary judgment on a claim

of workers' conpensation immunity are not appeal able

unless the trial court order specifically states

that, as a matter of law, such a defense is not
available to a party.

694 So. 2d at 720.
This coment presents an enigma. On one hand, this Court

approved the Second District's decision in Hastings |, that in
determning jurisdiction under Rule 9.130(a) (3) (C (vi),

-9 -




Fla.R.App.P., an appellate court nmay review the record to
determine if there were any disputed facts raised in connection
with the notion for summary judgnent. 694 So. 2d at 720.  Yet,
on the other hand, the opinion in Hastings Il contains a
comment which appears to propound, w thout explanation, a new,
much nore narrow jurisdictional test, that an appellate court
is restrained to look only at the face of the order on appeal,
and may not review the record.

No case authority, public policy argument, or other
rationale was articulated in support of the new test, nor was
there even an acknow edgment that this Court was advocating a
departure from the Hastings | analysis. Lacking an
explanation, it is unclear whether this Court neant to supplant
the jurisdictional test crafted by the First District in
Hastings |.

Prior to Hastings Il, no case in any court, in the entire
history of this rule has ever opined that an reviewi ng court
cannot | ook beyond the four corners of a non-specific order to
the record to discern whether or not any material facts were in
di sput e. In the case which gave birth to Rule 9.130(a) (3) (O
(vi), Fla.R.App.P. itself, Mandico v. TaosConstruction, the
appel l ate court |ooked to the record to see if there were

issues of material fact which would preclude workers'

conpensation imunity under the governing law. 605 So. 2d at

- 10 -




851-852 (Fla. 1992). From Mandico to the present, the only
di sputes have been over whether an appeal may be granted if

questions of fact remamin, not over whether an appellate court
may | ook beyond the face of an order.

In Hastings I, the Second District had asked this Court to
resolve the ongoing debate between the district courts by
certifying conflict with the Fourth and Fifth Districts’
rulings in Breakers Pal m Beach, Inc. v. Gloger, 646 So. 2d 237
(Fla. 4th DCA 1994) and City of Lake Mazry v., Franklin, 668 So.
2d 712 (Fla. 5th DCA 1996). The Fourth and Fifth Districts
mai ntained that a denial of summary judgnent based upon issues
of material fact, was, in effect, a denial of summary judgment
“ag a matter of law' for the purposes of Rule 9.130(a) (3) (C)
(vi) Fla.R.App.P. Breakers, 646 So. 2d at 237-238 and
Franklin, 668 So. 2d at 714. Wiile in contrast, the Second
District in Hastings |, argued that denial "as a matter of |aw'
meant that there was a conplete absence of issues of material
fact and that the trial court based its denial solely on an
i ssue of |aw 682 So. 2d at 1109-1111.

In Hastings Il, this Court approved the Second District's
decision in Hastings | and disapproved the Fourth and Fifth
Districts' decisions in Breakers and Franklin. 694 So. 2d at

720. Yet, this Court stepped outside the certified conflict in
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comenting that an order nust specifically state on its face
that workers' conpensation inmmunity was denied as a matter of
law. 1d.

Simlarly, the coment went beyond the scope of the
certified question that was submtted by the Second District to
this Court for review

DOES AN APPELLATE COURT HAVE JURISDICTION... TO

REVI EW A NONFINAL ORDER DENYING A MOTION FOR SUMVARY

JUDGVENT ASSERTI NG WORKERS'  COVPENSATION | MVMUNI TY

VWHEN THE ORDER DOES NOT CONCLUSI VELY AND FI NALLY
DETERM NE A PARTY'S NONENTI TLEMENT TO SUCH | MMUNITY,

AS A MATTER OF LAW BECAUSE OF THE EXISTENCE OF

DISPUTED FACTS, SUCH THAT THE EFFECT OF THE ORDER IS

TO LEAVE FOR A JURY'S DETERM NATION THE | SSUE OF

VWHETHER THE PLAINTIFF' S EXCLUSI VE REMEDY |S WORKERS

COVPENSATI ON  BENEFI TS?
Hastings |, 682 So. 2d at 1116 (enphasis added). I n Hastings
I, the Second District |looked to the record and determ ned that
there were disputed issues of material fact. Id. at 1110 and
1116. In certifying the above question, the district court was
asking this Court, when they found disputed issues of material
fact, whether they had jurisdiction to review the denial of
workers' conpensation imunity under Rule 9.130 (a) (3) (C) (vi),
Fla.R.App.P. The Second District did not ask whether the |ower
court's order had to contain specific |anguage, or whether it
was proper to |ook beyond the order to the record. It is

reasonable to infer that the Second D strict assuned that its

discretion to review the record was inplicit.
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It should also be noted that in its opinion in Hastings
[, this Court sinply answered the certified question in the
negative. 694 So. 2d at 720. This Court did not alter or
reframe the certified question, as it is privileged to do, to
accommodate a new proposition which would otherw se fall
outside the scope of the original question.

It is therefore unclear whether, in making this coment,
this Court intended to create a new jurisdictional hurdle,
requiring orders denying summary judgnent based on workers'
conpensation immunity to contain the specific wording "denied

as a matter of law' before an appeal may be granted under Rule
9.130(a) (3) (C) (vi), Fla.R.App.P. However, regardless of

intent, such a requirenent should not be instituted.

Assuming that the rationale in inmposing this additional
hurdle is to pronote judicial econony, sc that the appellate
courts can sinply look at the face of the order w thout having
to expend effort by reviewing the record; the degree of econony
that would be achieved is negligible.

First, when the orders that contain the magic words,
"denied as a matter of law' are granted jurisdiction, the
opposing party will nearly always request the district court to
dismss the appeal due to the existence of disputed materi al

facts. Therefore the appellate courts will wultimtely still
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have to exam ne the record, canceling out whatever |judicial
econonmy had been gained earlier.

Second, there is the potential danger that nmany parties
who would otherwise be entitled to imunity will be denied the
opportunity for an interlocutory appeal because they wll be
unable to obtain orders which include the requisite |anguage.
In his special concurrence in Martin Electronics v, Glombowski,
1997 W. 525241 (Fla. 1st DCA, August 26, 1997) (J. Wl f,
specially concurring), Judge WlIf pointed out that, as a
practical natter, the nonfinal order denying summary judgment
will typically be drafted by the prevailing party or by the
trial judge, neither or whom have an incentive to prepare the
| anguage of the order in a manner conducive to appeal. As a
result, the wording of such orders will frequently be
ambi guous, and many parties entitled to imunity nmay be forced
to go to trial.? Id.

Therefore, whatever judicial econonmy is gained by sparing
the district courts from having to review the record, is spent

several times over when parties who would otherwise be entitled

2 Note, that even if this Court were to anend the rule,
requiring that the order denying summary judgment be drafted to
include specific wording "as a matter of law' or "as a matter of
fact," the party seeking immunity would still be at a disadvan-
tage when faced with a trial judge who forgets or refuses to
include the requisite |anguage. The party would have to seek a
wit of mandanmus, whereupon the judge can sinply state that there
were disputed issues of material fact (whether there were or
not), and the party would be denied the remedy of appeal).
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to an appeal must unnecessarily proceed to trial at substantial
cost to both parties concerned and the trial court, only to

wi nd up back before the district court on appeal of the sane

i ssue which could have been resolved at the earlier stage.

Furt hermore, whatever negligible judicial econony mght be
gained from creating this new requirement is substantially
outwei ghed by the unfairness in requiring parties entitled to
wor kers' conpensation imunity to be denied early resolution,
simply because the order |acks appropriate wording. Judge Volf
points out in his concurrence in Martin Electronics, that this
result “seems inconsistent” with the original purpose of Rule
9.130(a) (3) (c) (vi), Fla.R.App.P., enunciated by this Court in

Mandico v. Taos Construction:

We suspect that one reason the court was willing to
permt prohibition in Murphee was to avoid the
necessity of requiring the trial to proceed to its
conclusion when it was evident from a construction of
the relevant statutes that the plaintiff's exclusive
remedy was to obtain workers' conpensation benefits.
Because we are sensitive to the concern for an early
resolution of controlling issues, we anmend Florida
Rul e of Appellate Procedure 9.130(a) (3)

605 So. 2d at 854-855. The purpose behind this rule is to
provide parties who deserve it with imunity from suit, not
just from liability. This purpose is frustrated when a party
is denied its imunity, sinply because the order which the
party did not draft, does not contain specific |anguage

accomodating an appeal .
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In a case like the present one, where there are no
di sputed issues of material fact, and the trial court was in a
position to determne whether DOC was entitled to workers'
conpensation as a matter of law, it is manifestly unfair to
deny DOC an opportunity for early resolution of this issue,
merely because the trial court failed to specifically stated
that it denied summary judgnent "as a matter of |aw"”

In short, the language of an order, alone, should not be

the touchstone to invoke appellate jurisdiction. To do so,

would be to inappropriately place form over substance.

CONCLUSI ON

Based on the foregoing arguments and authority, the
certified question should be answered as follows:

In determning the appealability of a nonfinal order
denying a notion for summary judgnment based on

wor kers' conpensation immunity under Rule

9.130(a) (3) (C) (vi), Fla.R.App.P.; a district court
may review the order or record to discern whether
there were any issues of nmaterial fact raised in
connection with the notion for summary judgnent, so
that the only issue to be resolved is whether, as a
matter of law, a party is entitled to workers
conpensation imunity.

Accordingly, the First District's order dismssing DOC's appeal
should be reversed and this case remanded to the First District
for determination of whether DOC is entitled to workers'

conpensation immunity as a matter of |aw
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Al ternatively, DOC requests that this case be remanded to
the trial court for rehearing of DOC’s Mtion for Summary
Judgment, so that court may enter a new order with specific
| anguage on its face indicating whether DOC is entitled to

wor kers' conpensation imunity is nade as a matter of |aw
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ROBERT A. BUTTERWORTH
ATTORNEY  GENERAL

David R Herman
Assistant Attorney GCeneral

Fla. Bar #0113956

Parmel a Lutton- Shields
Assi stant Attorney General

Counsel s for Appellant
Ofice of the Attorney GCenera
PL-01 The Capitol

Tal | ahassee, FL 32399-1050
(850)414-3300 x4647

CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that a true copy of the foregoing has
been furnished by U S Mil delivery to Marcia Davis, Esquire,

2228 NW 40th Terrace, Ste. B Gainesville, FL 32605; this

[qté day of February, 1998.

Tl e

David R Hernan

F\USERS\TORT\DAVEH\CASES\CULVER\BRIEF, WPD - 17 =




| NDEX TO APPENDI X
Opinion of the First District in Department
of Corrections v. Culver Coe e
Amended Conpl ai nt
Defendant DOC’'s Mtion for Summary Judgnent
Order (Denying Summary Judgment)

O der to Show Cause

FAUSERS\TORT\DA VEHNCASES\CULVER\BRIEF WPD

A- 1
A-3
A-8
A-10

A-11




oot 0] G ED IN THE DISTRICT COURT OF APPEAL
a | FIRST DISTRICT, STATE OF FLORI DA

DEPARTMENT OF - CORRECTIONS,  NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTI ON FOR REHEARI NG AND
Appel | ant, DI SPOSI TION THEREOF | F FILED

V.

CASE NO. 96-4883 .

JUNE CULVER AND GLENN
CULVER, -
Appel | ees. -

/
Opinion filed December 31, 1997. ,

An appeal fromthe Circuit Court for Jackson -Countye- ...
John E. Roberts, Judge. )

Robert A Butterworth, Attorney GCeneral;' Panmela Lutton-Shields,
Assistant Attorney Ceneral, vid R Herman, .Certified Legal
Intern, Tallahassee, for appellant.

Marcia Davis and Thomas W Ledman of Barron, Redding, Hughes, Fite,
Bassett, Fensom & Sanborn, P.A, Panama Cty, for.appellees.

DEPARTMENT OF LEGAL A
FFAIR
TORT SECTION S

/ FILE COPY
RECD | '2:] FILED W/COURT
2l
¥ 1 N
DOCKETED BY 7

|

WOLF, J.

This is an appeal from a nonfinal order denying appellant's
nmotion for summary judgnent based on workers' ~ compensation
| munity. The sole issue was whether the prison security officers
who worked for the Departnent of Corrections and the plaintiff,
June Culver, a prison psychologist, were engaged in primarily
unrel ated works at the tinme of the attack on the plaintiff. A

review of the record presented to the court on the notion for
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sunmary judgment reveals that there were no disputed issues of
material fact involving the job duties and responsibilities of the
various parties at the tinme of the attack. The order denying
summary judgnent sinply states that it is denied wthout providing
further reasoning. Al though the immunity issue appears ripe for
review, based upon the suprenme court's decision in Hastinas v.
Demming, 22 Fla. L. Wekly S243 (Fla. My 8, 1997), this appeal

must be di sm ssed. ¥Waetin Flectronics v. Glombowski and
Phillips, 22 Fla. L. Wekly D2054 (Fla. 1st DCA Aug. 26, 1997).

For the reasons outlined in both the mgjority and concurring
opinions in Martin, however, we certify the follow ng question to

be one of great public inportance:

I N DETERM NI NG THE APPEALABI LI TY OF A NONFINAL
OCRDER DENYING A MOTI ON FOR SUMVARY JUDGVENT BASED
ON  WVORKERS COVPENSATI ON | MMUNI TY, ARE WE
RESTRICTED TO LOOKING ONLY AT THE ORDER ON APPEAL
CR MAY WE REVIEW THE RECORD |N THE MANNER DESCRI BED

| N HASTI NGS V. DEMMING, 682 So. 2d 1107 (Fla. 2D
DCA 1996) .

The appeal is dism ssed.

BOOTH, J., concurs; VAN NORTWCK, J., concurs in result only.
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IN THE CIRCU T COURT, FOURTEENTH JUDI Cl AL CIRCUIT
| IN AND FOR JACKSON COUNTY, FLORIDA

» " — ey —
— T

JUNE CULVER and GLENN CULVER,
Plaintiffa,
va. CASE NO. 95-873-CA °

STATE OF FLORIDA, DEPARTMENT
QF CORRECTI ONS and STATE
OF FLORIDA BOARD OF CORRECTIONAL
* EDUCATI ON, alegislatively dissolved
body corporata.

J Defe}.ndanta.

r

AMENDED COMPLAINT ,
pPlaintiffs, JUNE CULVER and GLENN CUL\'}ER, by and thr(;ugh their \
undersigned attorney, hereby sue the STATE OPF FLORIDA, DEPARTMENT '
OF GORRECTIONS ("WC') and the STATE OF ¥FLORIDA BRBOARD aF
CORRECTIONAL EDUCATION ("BCE"), a legislatively dissolved body. -
corporate and former supervisory board of tho CORRECTIONAL
EDUCATI ON SCHOOL AUTHORITY ("CEBSA®*), and allege as followa:

L
L

GENERADL ALLEGATIONS,
2. This iS an action for damages in excess of $15, 000,

brought under the waiver of sovereign immunity sStatute, Fla, Stat.
§768.28, for negligence of employee8 of the wC and CESA.
2. Plaintiffa, pursuant to the provisiens of Fla. Stat.

§768.28(6), have given the DOC and BCE, through CESA, proper notice
of their intention to assert a clam, and have sent a copy of said

st .
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./ notice to the Divi- ‘an O Risk Managenent, Mor~ than six months
hao clapacd oince tha giving of Inaticeto the poc and BCE on
Novenber 36,1994, and the platntiffs” cl ai N5 have been exprcasly
doniod DY the Diviaion of Rirk Managemant, (See copies of
correcapondence, actached herato u«e compoulte Exhibit “A" and mada
a part heraeof for all purposes).

3. Plaintiffs are, und at all timeamaterial hc_x’reto ware,
rooidente of tha gtata of Plorida, residing at 5221 Woodgate Way,
Mari anna, Florida.

4. Juna Cul ver was at alltimes material heretoemployed by
the DOC as a prison psychologist specialiot at tha Appalacheo
Correctional Inscitute ("ACI®") {n Sncade, Florida. .

5. The WC wao at dl timoo material hareto racponsibla for
mai nt ai ni ng prison sacurity at ACIL through its employment of prison
sacurity offioera. y

6. On or, about February 18, 1995, June Culver and the priocon. .
eccurity officexrs ware employed by the DOC and were assigned to
unrelated workas within cha public employment of the wcC.

7. As provided in Fla. Stat §242.68, the 8CE was created tor
the purpose of managing and operating corrcotional education
programs and was designated as the supervisory board of cEsa. The
DCE waa croeatad ae a body corpor ato with all powaers of a body
corporate including the power {0 sue and be oucd..

8. CESA was at all times material hereato in charge of

sducation programe for inmates of ACI through Lte employment of

s . 2
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clagsroom teachers education ceounselora and other educition
|

perconnael. .
9. CESA and the BCE were dissolved by the 1995 Legialature

offactive July 1, 1995 and their function was transterred to che
DOC Education and Job Training effective July 1, 1995. Tha
chalirman of the last BCE priorto diecsolution waas Danial J, Valdez,

10. Willie Price is and at all times materialhereto wps an

{nmate at ACI, inprisoned on conviction O multiple offenses,

including battory, sexuol battery by somaforce and vi ol ence, and

aempted gaxiial battery O sgome force and violence. i
11. on Novembor 23, 1991, willie Price failed tO report to

hie prison education classes, taught by CESA employees Jerry Oliver
and Carol Wilson, in the aeducation complex. On that same date,
during the time hc should have boon in clase, Willie Price appcarad
in Juno Culver’e offica in theEast Unit. Willie Price demanded
help and threatened Mrs. Culver. Hillie Prico then £led Mro.. .
Culver's of fice, and Mrs. Culver filed an incident report. As a
result of- -the incident, Willic Prico -wano placed in adminictrativa

confinement.

12. On November 23, 1992, Willie Pricae had no authorization
to be absent from his classes, but he wag not reported:mlesing fur
two hours after hie failure to ropc;rt.

1). Both the cmployees of CBSA and the prioon occurity
of ficers employed by the DOC were aware of WIIi e.q Price’s

mlieeonduot on Novembar 13, 1002 and hio roouluing adminimtrative

confi nenent.

5008 : 3
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. . 14, On FPebruary 16, 1993, Willle Priacked =.i-ally attacked ;md

raped June Culver in her office {n tha Eatwhile s £ ACL, while he
' !

wae workingin chc course of har omployme: i (
15. On February 18, 1993. at thcked rﬁ-he attacked s,

(ulver, Willle Price was euppastd to bae acctadgh 'a olaoa taugh py |

Mo. Carol Wilson in the education conplexs. WHowever, Ms. WL on

) pernitied him to laavc the classroom to Gbtpanggan inmata pas  to

the G & H Dormitory t o get tylenol for a hcheleo & Ho. Wilson dta
not.- document Willie Prica’s doparture frervo Ahe classrroom ‘ in |
accordance With established proceduxs . ) .

16. On Februaxy 18, 1993, Willia Price wao issued an inmate |
pass by Dan Couliettae, an educati on counselor employed b?\CBSA.but
the paso wao actually given toWIllie Price by inmate clerk Barry
Bickham. As Willie Prlce departod with his pass, Dickham hoaxd him
remark *I will get thatfat bitch befoxre | gat back." Bickhamdid ‘
nor report this statement to anyone, and Willie Price was permitted., -
to leava Coulietta's office unaccompanied.

37. On February 18, 1993, aftar Willie Prica obtai ned tyl enol ‘
from the ¢ & H Dormitory, the officer on duty at: the dormtory
failed to indicate his time of departure from the dormitory on hie
inmate pags, i N accordanca withestablished procudurg, .

18. On Febyuary 18, 1993, Dan Couliatte failed to check into
the whercabouts Of HWillie Price when hc did not retuxrn tO the
education complex from the @ & ® Dormitory-in accordance with

esatablishod proaoduro.

- {
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19. On Februr v16, 1993, Me. HWilason £alleA to follow up on
Willia Price’s whereabouts when ha did not return to ehe clasaroom
on February 18, 1993, iNn accordance With eotablichad procedura.

20. OnFebruary 18, 1993, Hillie Price had free accesas co the

East Unit of ACI where Juna culver‘s office wao located.

21. Plaintiff, Juno Culver, raallegee and . incorporates
paragraphse 1 through 16, above, as &£ fully sat forth hereln.

22. Tha' DpQC’s prison geouxity offlicers actad negligently i n
failing tofollow established security procedures and in £4iling to

’

provi de adequate sacurity protection to Juna Culver.
23.  As aresult of the po¢’a ncgligonoo, Juno Culver ouf f ared

a brutal. attack on her parson by inmace Willie Price, causing her J .

physical injury, pesycholeglical injury, paln, euffoxing, mental. .
anguish, medical expenses and loss of earnings. Thcac injuries are ,

conti nui ng and pormanent in natura, i

WHEREFORE, plaintiff June Culver demandse a judgment for

damagoe and for any ocher remedy which tha court deems appropriate

against the defendant DOC.

N S
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) ' IN THE CIRCUIT CLJRT OF THE FOURTEENTH JUD ‘AL CIRCUIT
IN AND FOR JACKSON COUNTY, FLORIDA

JUNE CULVER and GLENN CULVER,

Plaintiffs,

VS. CASE No. 95-573-CA

STATE OF FLORIDA, DEPARTMENT
OF CORRECTIONS, et al.,

Defendants. /0// %é
/ Yty e, ‘ = -L:“' e

FOR

Defendant DOC, through undersigned counsel, moves for summary judgment as
the Court file and affidavits, to be provided, demonstrate that there is no genuine issue

of material fact and that Defendant DOC is entitled to judgment as a matter of law on

the following grounds:

1. DOC was created to “integrate delivery of all offender rehabilitation and

incarceration services that are deemed necessary for the rehabilitation of offenders and

the protection of society.” Section 20,315 Fla. Stat.

2. Plaintiff and the allegedly negligent DOC co-employees were employed at

- L]

Apalachee Correctional Institution (ACI).

3. Plaintiff and the allegedly negligent DOC co-employees were engaged in

delivering offender rehabilitation and incarceration services to the inmates incarcerated

at ACI, _

4. Accordingly, Plaintiff and her allegedly negligent coworkers were not assigned
primarily to unrelated works and Plaintiffs exclusive remedy-is through Worker's

Compensation.
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5. The allegedly negw ent fellow OOC employees did not ividually owe
Plaintiff a duty of care to qrotect her from assault by Willie Price or to perform their jobs
in any particular manner.

6. The classification of inmates, staffing, prison design and the establishment of
policies, procedures and practices relating to security, inmate movement and related

activities are inherently governmental activities as to which no duty of care is owed and

sovereign immunity has not been waived.

CERTIFICATE OF SERVICE

| CERTIFY that a copy hereof has been sent by U.S. Mail to Marcia Davis, 220
r’:
McKenzie Avenue, P.O. Box 2467, Panama City, Florida, 32402, this ¢/ a.Sy o f

October 1996.
Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL ,,

/ .

Pamela Lutton-Shields
Assistant Attorney General
Fla. Bar No. 230324 ,

Office of the Attorney General
T,he Capitol « Suite PL-01

Tallahassee, FL 323994 050
(904) 488-9935 / FAX 488-4872

. .
sy
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IN TRE RCUT COURT, FOURTEENTH . I1CJAL CRCUT
1IN AND FOR JACKSON COUNTY, FLORIDA
JUNE CULVER and GLENN CULVER,
Plaintiffs.
VS. ) CASE NO. 95-573CA
STATE OF FLORI DA, DEPARTMENT
OF CORRECTIONS, and STATE OF FLORI DA,
CORRECTI ONAL EDUCATION SCHOOL
AUTHORI TY,

Def endant s.

ORDER

TH S CAUSE came on for hearing before me on
Defendant's Mdtion For Summary Judgnent as it relates to the
Defendant, State of Florida Department of Corrections. After
hearing argunent of counsel and reviewing cases and menoranduns
of law, it is

ORDERED AND ADJUDGED that the State of Fl orida_,
Department of Corrections Mtion For Summary Judgment is denied.

DONE AND ORDERED this 15th dav of l\lp_v._e;_r_rpp_r,. 1996 . at

the Jackson County Courthouse , Marianna. Florida.

o e Qlas

JORN E. ROBERTS
Grcuit Judge

Copi es Furnished co:

Marcia Davis, Esq.
Pamela Lutcon-Shields, Esq.
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Lo noar P :_-Tallahassee, Florida 32399- 1850,‘ . .y

SR Sl A -0 P : 20

s _ AL Telephone (904) 488-6151 GIE

) Vi;{ b ”"C) ()th.hl\[ L __.nL tEF\‘IILEo
RIS S S DATE: May 30’ 1997

CASE NO : 96-4883

DEPARTMENT OF CORRECTI ONS, VS. JUNE CULVER AND GLENN
CULVER,
Appel | ant . Appel | ees.

ORDER TO SHOW CAUSE

Appellant is ordered to show cause Wthin ten (10) days of the
date of this order why this case should not be dismssed in I|ight
of the supreme court's decision in Hastings v. Demming, 22 Fla. L,
Weekly S243 (Fla. My 8, 1997). Appel lee may answer within ten
(10) days from the date the appellant files its response to this
order. No additional responses wll be allowed.

| HEREBY CERTIFY that the foregoing is a true copy of the
original court order.

2"124‘&%,

N S. WHEELER,  CLERK

By: /Z/V\/ML 7%0%

Deputy Cerk
Copi es:
\/Pamel a Lutton-Shields Marci a _Davi s
Thomas W ILedman DEPARTMENTOF LEGALAFFAIRS
TORT SECTION
FILE COPY
}D éj FILED W/ICOURT
55 )
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