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PRELIMINARY STATEMENT

This proceeding involves an appeal of the denial of relief
pursuant to Fla. R. Crim. P. 3.850 following an evidentiary hearing.
The following symbols will be used to designate references to the

record in this appeal:

"R.__" - record on direct appeal to this Court;

"PC-R.__ " - record on instant appeal to this Court;

"Supp. PC-R.__" - supplemental record on appeal to this Court;
"T. " - transcripts of hearings conducted below.

"PC-M.__ " - the postconviction motion filed by Appellant on

July 26, 1993.
References to other documentg and pleadings will be self-
explanatory.
REQUEST FOR ORAL ARGUMENT
Mr. Bruno has been sentenced to death. Given the seriousness
of the claims involved and the stakes at issue, Mr. Bruno, through

counsel, urges that the Court permit oral argument.

STATEMENT OF FONT

12 point Courier not proportionately spaced.
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STATEMENT OF THE CASE AND FACTS

Mr. Bruno was indicted on September 11, 1986, on one count of
first degree murder and one count of armed robbery with a firearm
(R. 960). The guilt phase was held August 5, 1987 through August
11, 1987 (R. 125-783). After a two day deliberation, the jury
returned a guilty verdict on both counts (R. 777-780). After a
sentencing hearing, R. 783-917, the jury recommended death by an 8-4
vote (R. 913), and the trial judge imposed death (R. 931-955, 1102-
1103). This Court affirmed Mr. Bruno’s conviction for first-degree
murder and his sentence of death, but vacated the robbery sentence.

Bruno v. State, 574 So. 24 76 (Fla. 1991), cert. denied, 112 S§. Ct.

112 (1991) .1

Mr. Bruno filed a Rule 3.850 motion raising, inter alia,
substantial instances of ineffective assistance of counsel. The
motion was accompanied by an appendix (PC-R. 4-68; Supp. PC-R. 1-
66). The state filed a response on November 10, 1994 (Supp. PC-R.
67-165). On May 8, 1995, a reply was filed (Supp. PC-R. 166-197) .

Mr. Bruno gsought leave to depose trial counsel, Craig Stella,
which the State opposed. The court eventually permitted the
depogition noting that it was "concerned about" the allegations of
stella’s drug use at the time of his representation of Mr. Bruno (T.
9).

Stella, represented by counsel, was deposed on September 21, 1995

(supp. PC-R. 198 et. seq). He repeatedly invoked various privileges

The robbery sentence on remand was appealed to the Fourth
District Court of Appeal, which ordered resentencing. Bruno V.
State, 596 So. 2d 1205 (Fla. 4th DCA 1992) .

1




and refused to answer any questions about his drug and alcohol use
during the time he was representing Mr. Bruno unless the State
immunized him or immunity was obtained from the Supreme Court (Id.
at 221; 227; 228; 229; 233; 234; 235; 236; 248; 249; 261). At a
hearing on a motion to compel Stella tco answer the questions, the
lower court gave the State a week to determine whether it would
extend immunity to Stella (T. 62-63). The State eventually entered
into an immunity agreement with Stella granting him limited use
immunity (Supp. PC-R. 434-35), and Stella was re-deposed in order to
answer the questions he had previously refused to answer (Supp. PC-
R. 398-448).

A hearing was held on February 4, 1997, at which time the lower
court outlined the parameters of the upcoming evidentiary hearing he
had decided to allow (T. 77-90). Over the State’s objection, the
court granted an evidentiary hearing on all the claims in the 3.850
motion because he "would rather have the evidentiary hearing first
then deal with those matters before I prepare an order whether or
not the defendant is actually entitled to it. This way any
reviewing court will know what would have come out at an evidentiary
hearing” (T. 80-81).

The evidentiary hearing took place in two parts: from March 10-13,
1 997 and on August 11, 1997 (T. 103-944). Mr. Bruno submitted a
post-hearing memorandum on October 10, 1997 (PC-R. 75-113). The
State submitted a response on November 18, 1997 (PC-R. 114-173).

The trial court entered an order on December 9, 1997, denying relief

(PC-R. 174-203). A notice of appeal wae timely filed (PC-R. 204-

210) .




SUMMARY OF THE ARGUMENTS

1. Mr. Bruno was denied an adversarial testing at all phases
of his capital trial. During gignificant portiong of the pretrial
preparation period, trial counsel was abusing alcohol and cocaine to
such an extent that he was hospitalized two weeks before Mr. Bruno’s
case was set for trial. Trial counsel, despite being armed with
substantial impeachment evidence regarding numerous state witnesses,
failed to use it. Trial counsel'’s proffered strategies were neither
credible nor reasonable, nor did they comport with the facts of the
case and the record. The adversarial process completely broke down
at the penalty phase. Trial counsel testified that his investigator
was responsible for investigating mitigation, yet the investigator
testified he did no penalty phase investigation and did not even
attend the penalty phase. Trial counsel did not even know that the
mental health expert was going to testify that Mr. Bruno was insane
at the time of the crime, and he when he did learn of it, counsel
divulged privileged information to the court and the State which in
essence devastated any reliance on the mental health evidence.

Trial counsel also failed to object to numerous jury instructions
and improper commentary and argument. Singularly and cumulatively,
the errors alleged undermine confidence in the jury’s guilt verdict
its 8-4 death recommendation.

2. Mr. Bruno was denied his right to a competent court
appointed mental health expert due to ineffectiveness of trial
counsel.

3. An empirical scientific study, unavailable at the time of
Mr. Bruno’'s capital trial, esgtablishes that the penalty phase jury
instructions in this case were unconstitutionally vague.

4, The cumulative effect of the errors in Mr. Bruno’s case,
coupled with the errors found on direct appeal by this Court but
found to be harmless, establish that Mr. Bruno is entitled to a new
trial and/or a resentencing.




ARGUMENT I -- NO ADVERSARIAL TESTING OCCURRED AT MR. BRUNO’S CAPITAL
TRIAL, IN VIOLATION OF THE SIXTH, EIGHT, AND FOURTEENTH AMENDMENTS.

® In his Rule 3.850 motion, Mr. Bruno alleged that trial counsel,
Craig Stella, provided prejudicially deficient performance due to
a combination of his own personal problems at the time, which

e included cocaine and alcohol abuse resulting in his commitment to
a rehabilitation center during his representation of Mr. Bruno,
and a failure to adequately prepare and investigate at both the

® guilt and penalty phases. Given the nature of this case, given
the over 26 hour guilt-phase deliberation by the jury, and the
narrow 8-4 death recommendation, counsel’s deficiencies

® gsingularly and cumulatively prejudiced Mr. Bruno and require that
a new trial and/or a resentencing be granted. The lower court’s
order is rife with conclusions that are contrary to well-settled

® precedent on what claims are cognizable in Rule 3.850 motions,
reflecting the court’s lack of understanding of the proceedings
and misapplication of the facts to the correct law.

o A. Trial Counsel’s Testimony.’? Stella became a member of
the Florida Bar in 1978 (T. 127), following which time he worked
in the State Attorney’s Office for about 18 months where he

o handled juvenile cases (T. 128-29). He then worked with various

criminal defense practitioners before opening his own private

@ ‘In addition to trial counsel, Craig Stella, Mr. Bruno
presented Dr. Henry Dee, a neuropsychologist (T. 479-597); Dr.
Jonathan Lipman, a neuropharmacologist (T. 792-873); Professor
Michael Radelet (T. 354-425); Arthur Mahue (T. 760-92); and
Elizabeth Bruno (T. 883-903). The State presented no mental
health testimony and called only investigator Sidney Patrick (T.

o 904-35). Mr. Bruno will detail the full testimony of trial
counsel in this section of the brief, and refer to the testimony
of the other witnesses in the relevant sectiong of the brief.
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practice which he maintained at the time of Mr. Bruno’s trial (T.
130-31). 8Stella had an associate, Russell Adler, who "started
out as a law student" and "then evolved into a full-time
aggociate over the years" (T. 131); hig role in Mr. Bruno'’s casge
was "ministerial" (T. 147). At the time of Mr. Bruno’s trial in
1987, Stella had conducted "about three" first degree murder
cases, but after the Bruno case, only had done one or two (T.
133).°

Investigator Sidney Patrick was appointed as "[t]lhese cases
take on a life of their own and I think it’'s always good to have
an investigator and he can be used as little or as much as is
necessary in any given case" (T. 148). Patrick was used to
interview witnesses, run down bits of evidence, and check out
alibis (T. 149).* Stella did not seek to have co-counsel
appointed because he "had not heard of it being done all that
frequently" but acknowledged that it is "probably a good idea to
have one lawyer prepare the penalty phase and one lawyer prepare
the guilt phase" because " [t]wo heads are always better than one
and it allows one lawyer to focus on one gset of legal
circumstances and the other lawyer to focus on the other, which

are equally important” (T. 146).

*Stella was retained by Mr. Bruno'’s parents for a sum of
approximately $25,000, with approximately $15,000 payment given

up front (T. 142). The Brunog would gend Stella $1,000 every
month which came out of Mr. Bruno’s father’s disgability pension
(Id.). ©No contract was ever executed as " [t]hat was not my

custom in practice in those days" (T. 143).

‘*Patrick’s bill, introduced into evidence (T. 152), showed
that he spent 31 hours on the Bruno case (T. 150).
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Stella’s relationship with Mr. Bruno was "[glood"; Mr. Bruno
was "always very cordial" (T. 170-71). The focus of his efforts
from the beginning was on the guilt phase because "[m]y opinion
is you cannot prepare a penalty phase until you have thoroughly
investigated, to the best of your ability, the guilt phase" (T.
251).

Stella felt that Mr. Bruno’s statement to the police was a
significant piece of evidence for the State, as well as his son’'s
statement (T. 170), and focused on guilt issues in preparing for
trial (T. 185). Trial was initially set for October 17, 1986,
but Stella sought a continuance because of a motion he had
previously filed to have a competency evaluation conducted on Mr.
Bruno (T. 179). Stella could not recall why he had concerns
about Mr. Bruno'’s competency (T. 179), but the motion indicated
that Mr. Bruno "appears to be deteriorating and having difficulty
aiding and assisting" him in preparing for trial (T. 181).

Stella requested the appointment of three experts but the judge
selected Dr. Stillman (T. 181). The evaluation was to encompass
only competency and insanity (T. 182-84).

Stella had difficulty remembering what information, if any, he
had provided to Stillman at the time, but recalled that "there
may have been an issue regarding a voluntary intoxication defense
for his trial. I thought that to be the - if we lost the motion
to suppress, I thought that to be the most legally meritorious
defense" (T. 186). Over time, Stella became concerned whether

Mr. Bruno "really gets it, that he’s hitting on all cylinders™

and conveyed his concerns to Stillman (T. 187). As to when he




"had discussions with Stillman regarding drug use versus other
particular problems of a psychological nature, I don’t recall
which was first and which was later" (T. 188). 8Stella also did
not recall what information, if any, he had provided to Stillman,
but it was his practice to speak with doctors before they go in
to evaluate a client (T. 191). Stella would also have provided
Stillman with police reports and other discovery, which he
testified he did have at the time Stillman evaluated Mr. Bruno
(T. 192). Stella eventually filed another motion for continuance
of trial on November 26, 1986, because Stillman had still not
evaluated Mr. Bruno (T. 191). At that point, trial was
rescheduled for March 30, 1987.

In January, 1987, Stella was in a federal trial which lasted
three weeks (T. 194). The case required a lot of preparation and
was "certainly time consuming" (T. 195). When the federal case
was being tried, Stella was in court all day and spent "very
little" time working on Mr. Bruno’'s case (T. 197). At the time
the federal case was being tried, Mr. Bruno’s trial was set for
March 30, 1987 (T. 197-98).

On March 20, 1987, a motion for continuance was filed under
Adler’s signature (T. 198), asserting that Stella’s
"hospitalization" would be approximately 21 days, and that Adler
was coordinating his efforts along with Stella so as not to
further delay Mr. Bruno’s case (T. 200). The motion detailed
that the hospitalization was for "diagnostic testing and

evaluation" but in reality it was for alcoholism (T. 200).

Stella explained that alcohol "had become a factor in my lifer




and that his drinking was " [o]Jut of hand," and in October of
1986, he began to attend Alcoholics Anonymous because "it began
to effect my personal life and when I noticed that it began to
effect my work habits as well, then I sought immediate
counsgeling" (T. 201-02). He explained that his drinking had
increased in the time leading up to October, 1986, and was
"significantly worse" after he was retained to represent Mr.
Bruno in August of 1986, and "I'm sure I was drinking" during the
workweek between August and October of 1986 (T. 207). After he
stopped drinking in October, 1986, he remained alcohol free until
ten days prior to his seeking hospitalization on March 15, 1987,
just two weeks before Mr. Bruno’s trial was set to begin (T.
201) .

At the time he agreed to represent Mr. Bruno, Stella was also
abusing cocaine (T. 204). Although acknowledging that "[i]f I
was drinking and it was the weekend and I was particularly
intoxicated, I may have done a line of cocaine," his cocaine use
was "nothing that I ever congidered that I had a problem with"
(T. 204). Stella could not state under oath that he never used
cocaine during the week (Id.). At the time he took Mr. Bruno'’'s
case, he used cocaine until October of that year, then had a
relapse for about ten days in late February and early March of
1987 (T. 205-06). On March 15, 1987, he entered the Coral
Springs Care Unit, where he remained for 28 days (T. 208).

Stella did not recall when he talked with Adler about filing

the motion for continuance in Mr. Bruno’s case, but believed that

the phraseoleogy "diagnostic testing" was taken from Dr. Rose, his




doctor (T. 208). Stella believed that Dr. Rose had written a
letter to Judge Coker but did not know "if Judge Coker made that
part of the file or not" (T. 209).

At no time prior to October of 1986 did Stella alert Mr. Bruno
to his cocaine and alcohol problems, or that he was "going out
that Friday night and have a drink or do a line or anything like
that" (T. 209). Stella made no attempt to contact Mr. Bruno
while he was in rehab (T. 211).° After he was released from
rehab, Stella tegtified that he gave Mr. Bruno the option of
withdrawing from the case, and also spoke with Judge Coker about
the matter because "I thought he was owed an explanation as Mr.
Bruno was owed an explanation as to why his lawyer disappeared"
(T. 211). Stella believed that the prosecutor, Jack Coyle, was
present when he spoke with the judge (T. 211). Stella reaffirmed
that he was tesgstifying under a grant of immunity offered by
Assistant State Attorney Susan Bailey (T. 213),

When he entered rehab, Stella did not know what the extent of
his preparation was for Mr. Bruno’s trial, which at the time was
get for March 30, 1987, but did recall that "[w]e would have been
in the process of preparing the capital motions for hearing,"
which is one of the "[l]ater things" you do to get ready for a
capital trial (T. 214). As to the motion to suppress Mr. Bruno’'s
oral statements, which he acknowledged was a " ([v]ery significant"

motion, Stella did not know why it was not filed until June,

Nor did he ever meet with the defense investigator (T.
926), and the investigator was not aware why Stella was
hosptialized (T. 911).




1987, when trial wag initially set for March (T. 214).

Trial commenced in August, 1987, and Stella was gquestioned
about an incident he brought to Judge Coker’'s attention the first
day of trial. The trial record reflects the following occurring
on August 4, 1987, before Judge Coker:

MR. STELLA: Judge, I would like to explain to
the Court what happened to me last night. It has
nothing to do with this case but I'm glad that you’re
continuing so that I can have additional time to speak

with my client which is what I was going to do
yesterday.

I left and went home to find ocut that my house had
been robbed.

THE COURT: They call that burglary, not
robbery.

MR. STELLA: Thank you for the correction, Your
Honor.

Aside from rolling up the carpets, they took
everything I had.

THE COURT: Really?

MR. STELLA: Everything. I had some case in a
wall safe and gome bearer bonds and some gold coins,
and they drilled the wall safe our of the wall,
rangacked it.

The bearer bonds I had gotten from my grandmother.
They were worth in excess of $30,000. They drilled it
out of the wall.

They took a painting that my father had given me
for my 30th birthday, from an original Simbari.

They took my Rolex watch. They took everything.
Jack is on the verge of tears, I can tell.

So I was up with the police until about 3:00
in the morning.

THE COURT: Well, I'm sorry.

(R. 120-21).
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Stella explained that he used some "dramatic flair" in
recounting to Judge Coker what had happened (T. 217), and that he
later found out that what he had assumed was stolen had in fact
been in another portion of his parents’ house (T. 218). Stella
admitted that when he told Judge Coker that the wall safe had
been drilled out of the wall, that was not true (T. 218), but as
to why he told that to Coker, "I don’t recall and I don’'t want to
gspeculate" (T. 219). After refreshing his recollection from his
deposition, Stella acknowledged that "I was very fond of Judge
Coker and still am" and that "I told him some dramatic lies" (T.
227). As to why he had so much cash lying around, Stella
responded:

A [] I was having some I.R.S. problems in those
days. All the funds I made in my practice were all
reported to the I.R.8. I had a tax lean [sic] at that
time and I could never put any money in my bank because
the I.R.S. would never -- their payment scheduled, any
time I put any money in my bank account, they’d take
it. 8o, until I got the lean [sic] cleared up, I kept

all of my funds in cash.

Q How about the money that Mr. Bruno'’s parents
were paying you; what did you do with those checks?

A They were deposited.

Q In your bank account?

A Uh-huh.

Q Was this during the same time period?
A I believe so.

Q So, did you have a bank account?

A Oh, yes. Bank accounts were normally such
that we would deposit checks or cash and then we would
write checks on it, almost immediately, so that money
would be in the account for a minimal amount of time
and then once the I.R.S. lean [sic] was cleared up,

11




then we no longer had the necessgity or reason to put
cash or to keep cash anywhere other than the bank.

(T. 228-29).

Stella explained that an intoxication defense was the most
viable in the case (T. 232-33). He also had a conversation with
Mr. Bruno’s son, who told him that he and his father were
"loaded" and "high" (T. 235). He emphasized that while voluntary
intoxication is always "a risky defense," it was "the number one
defense in my play book, that I thought it was the most
appropriate way to proceed" (T. 233). He later commented that "I
thought that the voluntary intoxication would sway the jury,
hopefully, to a murder two or manslaughter, would be the best
route to go, the best route to go" (T. 237).

Rather than presenting an intoxication defense, however, Stella
presented a defense that Jody Spalding committed the crime
"and/or the State failed to prove their case beyond a reasonable
doubt," a defense he "wasn’'t that crazy about" (T. 238).
Furthermore, "one of the key elements to that defense was the
element of surprise" which dissipated when the State, through Mr.
Bruno’s son, eventually got wind of the defense strategy (T.
239). The loss of the surprise factor "kind of shot that defense
a little bit, at least injured it, or the viability of that
presentation, anyway" (T. 239).

Stella was shown a police report from Detective Lavarello,
which provided a statement from Paul Holland that he saw Jody
Spalding going into the victim’s apartment at the time the State

alleged the homicide occurred (T. 240-41). He acknowledged that

12




he never elicited at trial the fact that an individual by the
name of Jody Spalding was seen going into the victim’s apartment
on the night of the homicide and did not recall any reason why
(T. 246). He admitted that the information in the report "would
have been consistent with the defense" at trial, and "[i]f I were
to give you a number of reasons, it would be speculation" (T.
246) . After the lower court questioned collateral counsel about
whether any hearsay objection had been lodged at the time of
trial about this information, Stella then "recalled" that which
he had just previously not been able to and testified that "I
perceived that the be a hearsay problem" (T. 249). But he
repeated several times that he was simply speculating (T. 249-
50) .

Stella was then questioned about various off-the-record
conferences that occurred during the jury selection (T. 252-53).
He acknowledged that if the conference was about "lunch plans or
something like that" he would not ask for a court reporter, but
if it was "anything other than ministerial" he would have wanted
the discussions to be on the record (T. 254), for example
anything relating to the exercise of jury challenges (T. 256).

Stella was then questioned about juror Hrytzay, who had
indicated during questioning that while she could keep an open
mind, "I know policemen know what to look for" (T. 265). Stella
acknowledged that this answer "merits a strike for cause" and
stated that "it would appear that these bench conferences,
wherein the jury selection was made without benefit of a court

reporter, I can only speculate, but I would assume that I would
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have challenged that for cause" (T. 266). Stella also indicated
that he though he had moved to gstrike her peremptorily (T. 265).

Regarding juror Henry, who indicated during questioning that
the defendant should have to testify, Stella indicated that "I
would probably have moved to strike for cause and same would
probably have been denied by Judge Coker" (T. 268). However, he
had no recollection of doing that, and did not feel that for
appellate review purposes, Judge Coker’s rehabilitation was
sufficient (T. 268). Stella concluded that "I would have probably
made an objection for cause at side bar" (T. 268).

Stella testified that Mr. Bruno’s statement was the " [n]umber
one" piece of evidence for the State (T. 269). He did not recall
whether he had discussed with Dr. Stillman the issue of Mr.
Bruno’s mental sgstate and his ability to knowingly, intelligently,
and voluntarily waive his Miranda rights (T. 269). Stillman
"would have done so at my request if I would have asked him" (T.
270). Stella did not recall what information he had about Mr.
Bruno’s level of intoxication at the time of arrest,
acknowledging that such would have been significant to the issue
of voluntariness (T. 271), and would have been "cannon fodder for
cross-examination" at the trial in terms of impeaching the
officers who elicited the statement (T. 272). If he had an
expert who would have been able to testify that Mr. Bruno was
incapable of voluntarily waiving his Miranda warnings, he would
have presented it "as long as it was supported by viable
competent evidence" (T. 272).

Stella was also provided with a police report which indicated

14




that Detective Edgerton questioned Mr. Bruno but failed to give
him his Miranda warnings (T. 275). Stella had no recollection of
why he did not move to suppress the statements, but indicated
that these statements were "non custodial in nature" (T. 276).
He acknowledged, however, that the police report indicated that
they believed Mr. Bruno was a suspect at the time they questioned
him without giving him his Miranda warnings (T. 276). The lower
court judge then stated out loud that he did not believe that
Miranda warnings needed to be given unless there was a custodial
interrogation (T. 277), and then Stella stated that he did not
seek to suppress the statements and essentially parroted what the
judge had just stated, that "this is not a custodial
interrogation as per Miranda" (T. 278). Stella admitted that his
lack of recollection had suddenly changed following the judge’s
statement (T. 280). He also acknowledged that he had no
recollection of disgscusging this strategy with Mr. Bruno (T. 280),
and agreed that the fact that Mr. Bruno was not Mirandized as to
these statements was something which could have been used on
cross-examination at trial but was not (T. 280-81).

Stella was then questioned about the statement given by Mr.
Bruno’s son, Mike Bruno Jr. Stella could not recall anything
about the statement or whether it was inculpatory or exculpatory
as to Mr. Bruno (T. 294). He did recall that at some point prior
to trial that Mike Jr’s story had changed and that he was cross-
examined on that (T. 295-96), and that he called Mike Jr. a liar
(T. 296), because his new story was "kind of unbelievable" (T.

297). One of his trial strategies was to attack Mike Jr’s
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believability (T. 297). Stella recalled Mike Jr. telling him
about LSD use on the night of the crime (T. 300-01), and also
recalled efforts by Mike Jr.s family "seeking to have him
declared incompetent, so he would not have to testify" (T. 301).
Stella testified that he did not cross-examine Mike Jr. at
trial about his mental problems and his drug use because "it
would corroborate that he saw what it was that he saw" (T. 298).
Stella was then questioned about his sudden ability to recall a
strategy reason when at his deposition he stated "I can’t really
advise you accurately as to what, but I would hasten to add that
I can‘t imagine I would go through some sense of inadvertence I
just failed to address that issue" (T. 302). Stella said he had
no concerns about Mike Jr’s competency to testify based on
"[gleneral observation" but acknowledged that he only saw Mike
Jr. during his deposition and outside the courtroom, that is,
"[nlot very often" (T. 304). Stella was then shown a motion he
filed seeking a competency evaluation for Mike Jr., which
"[albsolutely" indicated Stella’s concerns about Mike Jr’'s
competency (T. 305). Attached to the motion was a letter from
Dr. Northrup, who indicated that Mike Jr., in addition to
suffering from post-traumatic stress disorder, was also suffering
from "memory impailrment” and "disassociative stateg" and from an
"emotional disturbance [] severe enough that it’s medically
contradicted for him to testify about this matter at this time"
(T. 307). That a witness had problems with memory and
disassociative states is significant for cross-examination, but

Stella did not question Mike Jr. at all on these issues (T. 307-
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08) . MNor did Stella question Mke Jr. during his deposition
about his nenory inpairment, disassociative states, or about his
or his father's drug use on the night of the crine (T. 308).
Stella acknow edged that this issue of drug use by Mke Jr. was

i nportant because "if he was on drugs or if he was highly
intoxicated on that particular night, it would be cannon fodder
for cross-examnation regarding his ability to accurately recall
what he had seen if he was intoxicated" (T. 309). As to drug use
by M. Bruno hinself, such would "lend credence to the voluntary
intoxi cation defense and/or potentially to a penalty phase, in
terms of showing a mtigating circumstance" (T. 309). However,
Stella acknow edged not cross-examning Mke Jr. about either his
mental condition, i.e., post traumatic stress, or about his or
his father's use of drugs on the night in question (T. 310). As
to the issue regarding Dr. Northrup's letter and Mke Jr's
inability to testify, Stella believed he may have spoken with the
prosecutor about the issue, but "it’s very difficult to answer
these questions, ten years after the fact. It's very difficult.

| may very well have had perfectly |ogical reasons and

expl anations for all of this . , .n (T. 310). After reviewng
his deposition, Stella recalled vaguely having a discussion with
Jack Coyle about Mke Jr's famly "conspiring to keep this

W tness from testifying" and that it was "a sham to keep him from
testifying" (T. 311). As to why he was discussing these
strategic matters with the prosecutor, Stella did not think
"that's discussing a strategy wth him" (T. 312). At no tine

during Mke Jr's cross-examnation at trial did Stella question
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him about his interactions with the prosecutor, even though it
"certainly shows the witness working hand in glove with the
State, and he certainly was" (T. 312-13).

Stella did not know whether Mke Jr. was on nedication at the
time of trial and that "it was the State's responsibility to tell
me when and if he was on sone type of nedication and that was
never done" (T. 315). |If he had known that Mke Jr. was on
nmedi cation, that would have affected his strategy in terns of his
cross-exam nation (T. 316). If he had known that the State was
havi ng ongoing contact with Mke Jr, "I wuld have wanted to know
whet her or not the prosecutor, in ny opinion, was taking unfair
advantage of a young child or a young boy that was under the
i nfluence of nedication”™ (T. 318). See alsoT. 346-47.

Stella was then questioned about the trial testimony of D ana
Liu, who had told the jury that M. Bruno made an incul patory
statement (T. 327), for exanple, that M. Bruno had said "it’s
going to be a nurder party" (T. 328). Stella could not recall
whet her he knew that Liu was going to be making that statenent,
and could not recall taking her deposition, which he acknow edged
*would be very unusual in a first degree nurder case" (T. 330).
That he did not depose her could be a reason why he did not know
she was going to be making that statement, and this statement was
somet hing which should also have been disclosed by the State (T.
331).

Wth respect to witness Sharon Spalding, Stella recalled that
she was "inportant” for the State because " [gslhe was a potential

accessory after the fact, at the very least," as well as "the
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nother of a key suspect in the case" (T. 333). One of the nmain
goals in cross examning Spalding at trial was to underm ne her
credibility because she made various prior inconsistent
statements (T. 334). Stella recalled seeing in Spalding's
deposition that she was on nerve nedication at the tine she was
testifying, but could not recall cross-examning her about this
(Id.). He reiterated that during her deposition, Spalding
asserted she could not recall certain events because of her nerve
nmedi cation, and that she was under a doctor's care (T. 337).
Stella never questioned her about the type of nedication she was
using, and acknow edged that "I should have asked her, and then
made additional inquiry to see whether or not it was the type of
thing that would be appropriate for cross exam nation" (T.

343) .5 Her recollections about her involvement with the police
and her statenents about M. Bruno could have helped underm ne
her credibility on cross examnation (T. 338). Spalding also in
her deposition indicated that she was not wearing her glasses
when she purportedly identified the gun in question, and also
could not recall the length of the barrel (Id.). Stella could
not recall whether he brought these issues out at trial, but
acknowl edged that "[i]f the gun and the facts and circunstances
surroundi ng the description of the gun, and the length of the
barrel, was an inportant issue, then she should have been cross

examned as to whether or not she was wearing her glasses" (T.

"However, Stella acknow edged that in the deposition of her
husband, Archie Mahue, Mahue said that his wife was taking
Tranxene, Wwhich was "a nerve nedication. |It's in the sane
category as Xanex, Valium things like that" (T. 344).
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339).

As to knowi ng of Sharon Spalding and Jody Spalding' s
invol verent in drugs, Stella recalled knowing that they both sold
drugs, and he questioned them about it in the depositions (T.
340). The investigator, Sidney Patrick, "was primarily involved
in this aspect of the case, running down crimnal records, and
running down, talking to neighbors, talking to people that may
have known them potential enployers, or enployees, people that
could give us sone insight inltol the Spal dings, whether they
were involved in the drug business, things like that" (T. 340) ,
Questions about their illegal activities, "would put her
credibility as a wtness at issue" (Id.).

Stella was also questioned about Sharon Spalding's trial
testinmony where she stated that saw M. Bruno at her house the
morning after the crime with a gun (T. 340-41). Spalding,
however, made no such contention in her police statement (T.
340), which, in Stella’s words, "is a potentially very inportant
fact that was left out" (T. 342). He acknow edged that such
"laln omssion is inportant and it is something that unless there
was a tactical reason to do so, should probably have been
explored, and if | didn't, | probably should have" (zd.).

Stella had no recollection of the significance of Archie
Mahue’s testinony, but after reading his deposition, testified
that Mahue, in his deposition, expressed a nmotivation for comng
forward wth his damaging statenments about M. Bruno (T. 403)

For exanple, Mahue had explained that he was "tired of this» and

"I'm going to settle it"™ and "I think this here alone should hang
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him" (T. 403). Stella could not recall whether he cross-exam ned
Mahue on his nmotivation for comng forward, but testified that
such statements "would go as to his notive, bias, etc., in
testifying" (T. 404).

Stella was then questioned about Jody Spalding's statement to
the police that he did not know the victim (T. 406) , Stella
acknow edged that it is possible to cross-examne a witness wth
a prior taped sworn statement (T. 408). At no tinme during his
sworn statement did Spalding discuss throwing a gun away into a
canal (T. 409), but indicated that M. Bruno had told him that he
threw a pipe in the canal, wasn't there when that occurred, and
that M. Bruno never showed him where he threw the pipe (T. 409-
10) ,  However, at trial, Spalding testified that he was with M.
Bruno and saw him throw a gun and a pipe into acanal, which
Stella acknow edged was inconsistent with his sworn statement (T.
410) .

Stella was al so questioned about various coments that were
made during wtness' testimony (T. 410). As to Jody Spalding's
testinony in explaining why he didn't cone forth to the police,
Spalding had testified "his son was with ne the first time that
the police talked to us and if he went back and told Bruno, you
never know what he would have done to us" (T. 413). Stella had
"no independent recollection as to why an objection was not
posed" even though the testinony was objectionable (Id.). As to
Sharon Spalding's comments during trial that she was scared of
M. Bruno doing something to her famly, Stella also did not

object, but acknow edged "very candidly, an objection should have
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been made because it's very questionable and certainly that type
of answer would prejudice M. Bruno in the eyes of the jury" (T.
414) . As to the prosecutor's inproper belittling of the defense
during it's closing argunent (R. 704), Stella made no objection
al though the comments were objectionable (T. 415). As to the
prosecutor's comment that the State did not charge Jody Spalding
because "they don't deserve to be charged. The police didn't

t hi nk so. | didn't think so. The Gand Jury indicted [M.
Bruno] ," this too was objectionable but Stella did not object
even though acknow edging that "it’s an unfair comment on the
evidence, as far as |'m concerned, and it, in addition to that,
M. Coyle is placing himself in the position of being judge and
jury . . . That's unfair and it's not legally accurate" (T. 416).
As to the comments that "Mr. Stella finds hinself in the sane
position that his client found hinself,"” that the defense
position was "silly," that v"there is no real defense," that the
defense is "a shotgun defense, just sort of hit everything a
little bit, because there is no theory of defense,” and that
Stella "can’t even nake up a story that goes in this. There is
not even a fantasy that fits," Stella testified that they were
all objectionable but he made no objection (T. 418-19).

Stella was also asked about an incident occurring during jury
deliberations when the trial judge sua sponte brought the jury
into the courtroom and gave them a sort of Allen charge
(T. 419-20) . He did not object even though "there is no question
fromthe jury which is pending. There is no indication that they

are deadl ocked. There is no note from them that they are having
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probl emns. The court just kind of pulled them out to take their
tenperature, as it were, and see how things were going" (T. 421).
Such a procedure is "[klind of a de facto Allen charge" and "it
was not right back in 1986, nor is it right in 1997" (1d.).

Stella also was asked about not objecting to the short form
jury instruction on excusable homcide (T. 423-24), and
acknow edged that he knows that the long form instruction should
be given, but that n»I didn't know that that was the state of the
law in 1986. And if it was, it should have been objected to" (T.
424).

Regarding the penalty phase, which began alnmost immediately
after the guilt verdict, Stella’s goal was to save M. Bruno's
life, and was hoping to use information such as rhis psychiatric
history, drug usage, famly problens, childhood upbringing
problems, things like that" (T. 425), as well as statutory
mtigating circumstances (T. 426). He asked the judge for a
continuance to prepare, but it was denied, and Judge Coker "put
you under a bit of a time gun" (T. 430). As to the investigation
into the penalty phase, Stella testified that »Mr. Sidney Patrick
[1 was actively involved in that portion of the investigation"
and Patrick spoke with Dr. stillman and M. Bruno's famly (T.
428). Stella recalled speaking to M. Bruno's parents
"throughout the casen but did not recall exactly when he would
have spoken to them about their testinony (T. 429), but that
"it’s quite difficult, particularly when you' re dealing with the
parents of a defendant who obviously loved their son very nuch,

to start talking about - to start talking to them too early about
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pleading for their son's life because it would appear clear, or
it's a possibility that the jury may conme back guilty" (T. 430).

The focus of his efforts had always been the guilt phase, and
that to satisfy all of the legal requirements for handling a
capital case is "virtually[] a full time thing" (T. 430) . As he
acknow edged, "attorneys should have, wthin appropriate and
reasonable restraint, all the tine he needs to prepare for
something like that" (T. 431). Stella would have liked to have
had nore tine to prepare for M. Bruno's penalty phase, and that
Is why he asked for the continuance (T. 431-32).

Stella did not remenber when he contacted Dr. Stillman about
testifying at the penalty phase (T. 432). One of the goals in
presenting Stillman was to provide statutory mtigating factors
but Stella had no recollection of discussing the issue of
statutory mitigating factors with him (T. 433). Stillman was
appointed to do a conpetency evaluation of M. Bruno, but he had
been advised that he mght be needed at the penalty phase (T.
434). Stella did not renmenber whether he asked Stillman during
his penalty phase testinony about statutory mtigating factors
(T. 435; 448).

As to whether, prior to Dr. Stillman's penalty phase testinony,
he knew about any prior psychiatric hospitalizations regarding
M. Bruno, Stella would "avert to the record. I recall that I
don't believe | did" (T. 436). He also did not have any records
prior to the penalty phase from any of M. Bruno's prior
psychiatric hospitalizations, and that "[tlhe record seens to

indicate . , . that | did not have those records" (T. 436). The

24




significance of having such records and providing them to an
expert "alnost speaks for itself" (T. 436). Stella then
gratuitously stated that the failure to get the records was "not
because of any negligence on our part" (T. 436), because M.

Bruno did not tell Stella about these records (T. 437). M.
Bruno's parents "were wonderful" but the rest of the famly "were
not cooperative with ne, at all" (T. 437).

Stella was asked about a notion seeking a psychiatric
evaluation of M. Bruno he filed after the penalty phase in which
he alleged, inter alia, that he learned from M. Bruno's sister
who Stella was not aware existed, that M. Bruno had a long term
drug history, as well as prior psychiatric hospitalizations (T.
438-41) .7 Stella acknow edged that it was not until after the
penalty phase that he becanme aware that M. Bruno had a sister
(T. 447) ,

Stella was surprised by Dr. Stillman's testinony because
Stillman testified that M. Bruno was insane at the tine of the
of fense; Stella had no idea beforehand that Stillman had reached
that conclusion (T. 449). Wen he said it on the stand, "I[ilt
really was the first | had heard of it" (1d.) . Stella was
concerned about Stillman's testinmony and "I made the decision
that it was inportant that Judge Coker know that these events
were catching ne by surprise because | knew that the danage, not
the damage, but | knew - T believed or reasoned tactically that

the judge would probably deny our notion for any further or

"The trial court denied the notion (T. 441)
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addi tional psychiatric evaluation or continuance of the penalty
phase if he thought these were itens or inportant things that
we'd known about for some time" (T. 450). Stella's concerns
about Stillman's testinmony led himto go gidebar with the trial
judge as "a tactical decision, albeit a wong one on ny part”
because "I wanted the judge to know this caught me by surprise"
(T. 451).

Stella believed that Stillman had spoken to M. Bruno's sister
at sone point, but Stella hinself did not recall speaking to the
sister until either during or imediately after the penalty
phase, acknow edging that this sounded "bizarre" (T. 454-55).
Stella did not contenplate subpoenaing the sister because she was
out of state and she was going to testify adversely to M. Bruno
(T. 455) , Stella believed that the sister told him that M.
Bruno had nolested her, but "we did not seek corroboration of
what she said" but did later obtain the psychiatric
hospitalization records (T. 456).

When Stella‘s examination continued the next day, he indicated
he had no recollection of the nature of the testinony of M.
Bruno's parents at the penalty phase (T. 600). After his
recoll ection was refreshed, that they testified that M. Bruno
deserved what he got if he was guilty and that he would deserve
the death penalty, Stella "was not very happy" with their
testinony (T. 601). He did not know in advance they were going
to say what they said, even though he believed he had spoken with
them and they were "actively involved in their son's case" (T.

601).
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Regarding his notion to seek a psychiatric evaluation of M.
Bruno filed after the penalty phase and the inclusion of
allegations that M. Bruno did not assist counsel in informng
him of his mental hospitalizations, Stella testified that he did
so because "you had to state with specificity the grounds upon
which you were seeking an evaluation" (T. 604). He did not
believe divulging the fact that M. Bruno allegedly failed to
inform him of this matter violated the attorney-client privilege
because "I was trying to assist ny client," not inpugn that he
was a liar or being less than candid (T. 605). Stella added that
ten or twelve years ago, judges were nuch less willing to grant
mental health evaluations (T. 606). The notion was filed after
the penalty phase and after M. Bruno hinself had testified at
the penalty phase, but before Judge Coker actually sentenced M.
Bruno (T. 606-08). At the sidebar during the penalty phase,
Stella had told Judge Coker that he was "shocked and dismayed" at
Stillman's testinony, and that he did not want it com ng back
that he was remss or failed to follow up on an insanity defense
(T. 609-10). Had he known about the nature and extent of M.
Bruno's drug and psychiatric history, he would have sought
appoi ntment of additional experts, such as a neuropharnacol ogi st
because "it should be addressed and it should have been
addressed" (T. 612).

Stella was questioned about another side bar between him and
the prosecutor alone, where he again told Coyle that he was taken
by surprise by Stillman's testinony, and wanted to "make it

abundantly clear that it was not oversight on the part of Defense
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counsel to explore or give reason to explore the defense of
insanity" (T. 613). sSee R 917. Stella explained that mat first
blush it would appear that all M. Bruno is doing is trying to
cover your own fanny" but "[tlhat was really and truly not the
case" (T. 614). Stella then recalled that the nature of the
State's closing argunent at the penalty phase was that "Mr. Coyle
didn't have nmuch nice to say about Dr. Stillman, in terns of his
believability, or in terms of his ability" (T. 616).

Stella was then asked about a renewed notion for judgnment of
acquittal and for a new trial, in which he urged the judge to
"take into consideration the mtigating factors of the
Defendant's sanity as the tine of the offense, as testified to by
Dr. Arthur Stillman, the Defendant's prior drug use, and drug
intoxication at the tine of the offense" (T. 618) ., Stella also
filed a motion to override the jury's death recommendation based
on Stillman's testinony (T. 618-19).

As to various coments during voir dire which dimnished the
jury's sense of responsibility, Stella testified that he did not
object and "so one would think that | was not thinking of
Caldwell at that time" (T. 622).

Stella was also questioned about his stipulation to introducing
M. Bruno’s prior conviction of possession of cocaine and
marijuana (T. 624). He did not recall if he knew he could waive
the statutory mitigator of no significant prior crimnal history,
but was aware that if he did so, the State could not bring in any
of the prior history (T. 625).

Stella was al so questioned about his lack of objection to
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Stillman's testinmony about M. Bruno's tattoos, including a
swasti ka, that they represented evil (T. 626-27). After
initially testifying that the jury's know edge of a swastika
tattoo "coul d be" prejudicial, he later stated that "yes, a
swastika is definitely prejudicial. | know very few people that
think a swastika stands for anything very good" (T. 627). Stella
did not know that Stillman Wwas going to be testifying or relying
on M. Bruno's tattoos as part of his testinmony (T. 627).

As to the State's argunent in the penalty phase that the jury
could use the arnmed robbery that they just convicted him of as an
aggravating circunstance even though it involved the same victim
"ig clearly not the law" (T. 628). Stella did not know what the
state of the law was at the time of trial, but in 1997, vthat
aggravator could not be used" (T. 628-29). Stella made no
objection to this argument, however (T. 628). As to the State's
argument that the jury could consider the felony nmnurder,
pecuniary gain, and the robbery conviction as three aggraving
factors instead of merging them into one, Stella did not know if
at the time of trial the jury was allowed to do that, but offered
that "I would like to think that the case law has changed in
light of the fact that | did not object™ (T. 632). He
acknowl edged that consideration of three aggravators as opposed
to one "this certainly tips the scales against the Defendant” (T.
633).

Finally, Stella was asked about a notion he filed seeking |eave
of court to file a belated notice of insanity on June 12, 1987

(T. 638). He filed the notion because even though Dr. Stillman
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had evaluated M. Bruno, Stella "continued because of ny contact
with the Defendant to have genuine concerns regarding his ability
to assist counsel, his, generally, his ability to assist counsel™
(T. 639).

On cross, Stella felt he had plenty of time to prepare for
trial, since he had a year fromthe time he was retained until
trial (T. 657). Stella net with M. Bruno "[s]everal times" and
"Mr. Bruno and | got along very well" (T. 657). Stella was also
questioned about the fact that he knew Judge Coker "quite well"
and he "appointed me on a lot of first degree murder cases" (T.
660) . The reason he divulged to Judge Coker his dismy about
Stillman's testinony was to maximze M. Bruno's chances for some
relief and to explain that "1 didn't know, when | was sitting
next to this guy, that he had all these problens. And this was
the man that was assisting me in -to sone extent- in his first
degree nurder trial and he may not have been conpetent to assist"
(T. 662) .

Stella was not using drugs of alcohol during either pretrial
preparation periods or during trial (T. 662). During his
rehabilitation, M. Patrick was still working on the
investigation (T. &65),% but he did not know exactly what was
done during the federal trial (T. 666).

As to voluntary intoxication, "Mr. Bruno did not believe in
that defense" because a jury would not have synpathy for it (T.

667) . Following the leading questions by the State, Stella’s

'However, Patrick denied talking to Stella while Stella was
hospitalized (T. 926).
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menory was "refreshed" and he said he was "urging him the
viability of an intoxication defense" in light of the statenent
to the police and in light of his son's testinony (T, 668). He
explained that "on the eve of trial, | see this guy [Mke Bruno
Jr] in the hallway, so we discussed the voluntary intoxication
defense with renewed vigor" but M. Bruno "didn't want to do it"
(T. 668). Upon questioning by the judge as to when he
recomrended that an expert be retained to investigate
intoxication, Stella said that it was only when they were getting
ready to pick a jury and it becanme clear that M. Bruno's son was
going to testify (T. 669). Stella reiterated that voluntary
intoxication was the best defense "under the facts of this case"
(T. 670).°

Stella's strategy as to cross-examning M. Bruno's son was "to

At one point, Stella called the allegations nade bc?/ M.
Bruno "preposterous” and he was "astoni shed and disnmayed" (T.

675) . Apparently M. Stella believed his glib repetition of the
"astoni shed and dismayed" |anguage, originally invoked during the
penalty phase with reference to Dr. Stillman, was hunorous.
Gibness is present throughout Stella's testinony, as well as
many exanples of the "dramatic flair" he enployed when conpletely
exaggerating the "robbery" at his home on the first day of trial
(T. 217). And the fact that he was able to "recall" on cross
exam nation strategic decisions about incidents which he
professed lack of recollection of on direct was not |ost on
Stella, who at one point told the prosecutor:

|'m going to be candid with you, M. Bailey. | don't
recall what all the factors were ten years later. |'m
not going to play the = gee, Todd Scher, | don't
remenber anything, but M. Bailey, all of a sudden,
when |'m being cross-examned, | renenber everything.

(T. 680).

31




get him off the witness stand as quickly as | could" because he
was "a very damaging witness" (T. 681). M. Bruno "was crazy
about his son" and "[hle didn't want his son cross exam ned"
(Id.). Thus, after a leading question by the State, Stella
acknow edged not cross examning Mke Bruno Jr. on a nunber of
topics which, on direct, he acknow edged woul d have gone to his
credibility and bias (T. 682). Stella thought Mke Jr. was "a
good witness" for the State. Stella did not recall why he didn't
question Mke Jr. about his drug usage (T. 686). The state then
asked him "Wuld that be your decision, due to your instructions
from the Defendant, to get Mchael, Junior, off the stand as
quickly as possible,” to which Stella, who in the previous line
indicated no recollection, testified "it's certainly possible"
(Id.).

Stella was also questioned about his motion for continuance
filed on June 12, 1987, attached to which was Dr. Northrup's
letter regarding Mke Jr.'s nental problems (T. 691). He
reaffirmed that he knew that Mke Jr. was on nedication because
of the letter from Dr. Northrup (T. 691).

As to Diana Liu’'s "nurder party" statement and the allegation
that the State withheld such from the defense, Stella
acknow edged, in the State's words, that it was possible that she
never told that police that "or even that she was just making it
up" (T. 694). As to the fact that Sharon Spal ding was on
medi cation at the time, that information was not wthheld by the
State because it had been elicited by Stella during the

depositions of Spalding and Archie Mahue (T. 696).
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As to the failure to call Paul Holland, Stella explained that
he "would have been an inportant witness in our case" but that
"we couldn't find him that he was not around anynore. As a
matter of fact, |'m pretty sure that was the case" (T. 698).
Moreover, Stella believed he had already gotten the information
before the jury in any event through Detective Hanstein (T. 699,
702-03).

Regarding the failure to question Sharon Spal ding about M.
Bruno having a gun (T. 704). Stella testified that in her August
13, 1986, statenment, Spalding told the police that she knew M.
Bruno had a gun (T. 705).

Regarding the off-the-record conferences where challenges were
made, Stella explained that the system was that "you would make
your selections with your client and then you would come up to
the bench and exercise them outside the hearing of the jury" (T.
706) . He recalled that the attorneys would also fill out slips
of paper and wite down their challenges and then bring them up
to the bench (T. 707). Thus, the prosecutor was "absolutely
right" that no off-the-record conferences were held regarding
juror challenges because it was done via the slips of paper (T.
707). According to Stella, "there was no court reporter. The
court reporter never left her chair®™ and nothing went on during a
si de-bar (Id.).

As to Stella's direct exam nation testinony that he had no
tactical reason for not objecting to the pseudo Allen charge
given by the trial court, the State then inpeached M. Stella

with his deposition, where he said he did not object because it
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was not objectionable (T. 712-13). Stella then explained that

" [t]he way M. Scher nade it sound, it sounded objectionable. |
know what M. Scher’s point is, at least | believe | do, that it
was kind of a de facto Allen charge, which is nore or |less what |
captioned it as. If I had the same experience that | have now, |
woul d have objected to it" (T. 713). Stella then retreated again
and stated that "at the time | didn't' object because it | didn't
feel that it was objectionable" (T. 714). He went on to

el aborate that "I was pretty upset when | read that 3.850 about
the allegations about nme personally, my personal |ife and other
things about it, and | wanted to set the record straight about
that . . . | was very offended by those things" (T. 714). After
his gratuitous statenent, Stella then gave another answer to the
question, this time testifying "I don't think it's real

obj ectionable, but | would probably object to it" and then
acknowl edged that "that's a very long w nded answer, but it
happens to be the whole story" (T. 715).

As to the penalty phase, Stella parroted "yes" answers to the
State's questions, acknow edging that he was "actively searching"
for mtigating circunstances but that M. Bruno was not
cooperative (T. 717). As to the discovery after the penalty
phase of M. Bruno's mental health problens, Stella testified
that he did not know if M. Bruno's parents, who were always
cooperative, knew that nuch about their son, and did not believe
that the would withhold sonething from him (T. 718). M. Bruno
did not assist him and he "thwarted our attenpts in regards to a

preparation of a penalty phase" (T. 719).
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Regarding the post-penalty phase motion for a psychiatric
evaluation, Stella testified that overnight he came up with
"other strategic reasons" for divulging his dismy about
Stillman's testinmony and the surprise factor, nanely, that the
State's cross-exam nation of Stillman was "thorough and
devastating” (T. 721). Stella wanted another doctor because
Stillman "disintegrated" and did "lousy for me" (T. 722).

Stella reaffirmed that Stillman received corroborating evidence
of M. Bruno's nental state on the night before the penalty phase
(T. 726), and that Sidney Patrick did not uncover any of this
evidence prior to that tinme (T. 726).° Stella then again
parroted back "yes" answers to each of the State's questions
about M. Bruno's alleged uncooperativeness (T. 726-27).

Stella also explained on cross exam nation that he knew that
Jody Spalding was selling cocaine, and that Sharon Spal ding was
"low rent, untrustworthy, probably involved in this case, and
covering up for it" (T. 732).

On redirect exam nation, Stella conceded that M. Bruno did not
waive mtigation at the penalty phase, and although he may not
have wanted his parents to testify, they were nonetheless called
at the penalty phase (T. 734). As to whether M. Bruno allegedly
fought the decision to call Dr. Stillman, Stella stated "I nade
my only decision, called the people | called, irrespective of ny

client's wshes" (T. 734). Nor did M. Bruno fight with him

°0of course, as Patrick later explained when the State
called himto testify, he did not work on the penalty phase at
all (T. 922), and never interviewed M. Bruno about his drug use
in general or on the night of the offense (T. 918).
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about arguing in favor of life, and acknow edged that "I wasn't
just going to roll over and say that nmy client says now that you
found him guilty, he just as soon die" (T. 735).

As to the notion for psychiatric exam nation notion filed after
the penalty phase, Stella conceded that he had good cause to file
the nmotion, and it was not just filed for strategic reasons (T.
735), that he had doubts about M. Bruno's nental state at the
time (T. 736).

M. Bruno never refused to tell Stella where he went to school
(T. 736). In fact, if he had obtained the school records, he
woul d probably have needed a release from M. Bruno hinself (T.
737). If a release was necessary for nmedical records, "we would
have got it from M. Bruno" (Id.). However, prior to the penalty
phase, Stella "didn’t know about the Pilgrim Hospital" records
regarding M. Bruno's past psychiatric treatments (Id.). Despite
the fact that M. Bruno allegedly resisted on the issue, Stella
recalled that "hig famly menbers, who were up in Mssachussets,
were going to get those records for me," and thus whether M.
Bruno did or did not sign a release was not an issue (T. 738).
Not hi ng prevented Stella from having the famly nenbers get the
mental hospital records before the penalty phase other than the
fact that "I didn't know anything about it" (T. 738).

Stella could not recall which famly nenbers were going to get
the nedical records, did not know where M. Bruno's famly (other
than his parents) lived other than maybe either Massachussets or
Rhode Island (T. 739). M. Bruno's parents never denied the

exi stence of their daughters, and Stella had no idea how nany
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siblings M. Bruno had, or if he had any brothers, or how many
sisters (T. 740). However, he did not know about the existence
of at least one of the sisters prior to the penalty phase (T.
741).

As to his testinmony on cross-examnation that he wanted the
jury to be instructed on the statutory mtigating factors, Stella
acknow edged that it was better when a jury is instructed on
various issues to actually have the evidence that natches those
instructions, did not recall whether he ever asked Stillman about
statutory mtigating factors, and that the "record speaks for
itgelf" (T. 741).

As to the off-the-record conferences about jury selection,
Stella repeated that the practice at the time (which he recalled
on cross examnation after the prosecutor's questions) was via
the slip system and that no jury challenges were ever discussed
side-bar (T. 742). However, when confronted with the fact that
sone bench conferences were reported at which time some jury
chall enges were discussed, Stella testified that "you’re talking
about things that happened ten years ago. If you can show ne a
part of the record, I’l11 be happy to retract any of ny statenents
substantiated by the record" (T. 743).

As to his cross-examnation at trial of Mke Jr., Stella
reiterated his own cross examnation that M. Bruno did not want
him "to lay a glove on him" (T. 744). However, Stella
acknow edged inpeaching Mke Jr, a few times and insinuated
during his closing argument that Mke Jr. was the killer (Id.) .

After being confronted with this, Stella maintained his story

37




that M. Bruno did not want himto "lay a glove" on his son
during cross-examnation (Id.).

As to the notions for experts to evaluate M. Bruno's sanity
and the insanity pleadings, Stella did not get M. Bruno's
perm ssion to file those; "I didn't question - | didn't ask him
about it" and just did it anyway (T. 745). Stella also
reaffirned that he had concerns about M. Bruno's conpetency not
just in the few nonths before trial, but within a nmonth of his
being retained, as he filed a motion for a conpetency exam nation
in Septenber of 1987 (T. 746). Stella was concerned about sone
of M. Bruno's behaviors which were "gelf defeating" and
"irrational" (T. 746). He reiterated that "clearly, | thought
that to be an issue" (Id.).
B. Denial of Effective Assistance of Counsel.

1. | ntroducti on. The |ower court, wthout conducting a
nmeani ngful evaluation of counsel's testinony, essentially
condoned each and every tactical decision wthout consideration
of either counsel's credibility or the reasonableness of the
asserted strategies, It is clear even from the cold record that
trial counsel, who professed a lack of recollection as to nost
matters during his direct exam nation testinmony, was able to
suddenly recall specific reasons and strategies upon the |eading
questions offered by the State on cross-exam nation. Stella had
every reason to generally testify favorably for the State, as he
woul d not testify without a specific grant of immunity for his
prior cocaine possession habits during the time he represented

M. Bruno. The purported strategy reasons should thus be

38




carefully examned by the Court in light of the record and the
circunstances surrounding counsel's testinmony, and also in |ight
of the glaring legal errors commtted by the |lower court. Under

Strickland v. Washington, 466 U S. 668 (1984), and its progeny,

M. Bruno is entitled to relief.
2. Trial Counsel's  Inpairnents. After receiving inmunity
fromthe State, Stella testified to his abuse of cocaine and
al cohol during critical tine periods during which he was
representing M. Bruno. He was retained in August, 1986, at which
time he was actively abusing alcohol and cocaine (T. 201-02; 204,
207), and in the months between August and COctober of 1986, his
drinking in particular became "significantly worse" to the point
where, in Cctober of that year, he went to Al coholic Anonynous
when he realized that vit began to effect ny personal life and .
my work habits as well" (T. 201-02).

After he stopped drinking and abusing cocaine in QOctober, 1996,
he renained al cohol and cocaine free until 10 days prior to
seeking hospitalization on March 15, 1987, just 2 weeks before
M. Bruno's trial was to begin (T. 201). Stella entered the
Coral Springs care Unit, where he remained for 28 days (T. 208).

The lower court wote " [tlhere was nho evidence presented at the
evidentiary hearing, that M. Stella was under the influence of
an alcoholic beverage or a controlled substance during the
Defendant's trial" (PGR 180). Wile Stella did not admt to
such use during the trial itself, the evidence is conclusive that
he was abusing alcohol and cocaine during substantial portions of

his representation of M. Bruno, and entered rehab a nere two
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weeks before trial was set. Wien he was hospitalized, Stella did
not recall what the extent of his preparation was for M. Bruno's
trial, but he did recall that "[wle would have been in the
process of preparing the capital notions for hearing," which is
one of the " [llater things" you do to get ready for a capital
trial (T. 214). In fact, the "capital motions," which are
essentially form notions, were filed alnost immediately after
Stella was retained.'* None of the significant motions in the
case, such as the notion to suppress M. Bruno's statenents, a
belated motion for leave to file an insanity defense, and a
motion to preclude the State from introducing WIlians-rule
evidence, were filed until June and July of 1987, after Stella’s
hospi tal i zati on. This is inportant because M. Bruno's trial was
set for March 30, 1987, and Stella entered rehab on March 15; at
that time, none of the significant trial notions had been filed.
Stella had no idea that the judge would continue M. Bruno's
trial, and during his relapse, not to mention the |engthy federal
trial which took up most of January, 1987 (T. 194), Stella's
attentions were obviously elsewhere.®

Wien the relevant dates are viewed it becomes clear that during

099 'see R 961; 964; 966; 968, 972; 989; 991, 993; 995; 997;

2Moreover, Stella did not candidly represent to the trial
court what was going on when the March 20, 1987, notion for
continuance was filed. The motion did not, as the |ower court
wrote, indicate that M. Stella was being hospitalized "as a
result of alcohol addiction" (PC-R 179). Rather, it sinply
stated that Stella needed a continuance because he was
hospitalized for "diagnostic testing and evaluation" (R 113-14).
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significant periods of pretrial preparation, Stella was inpaired
or had his attentions focused elsewhere. "[Plretrial preparation,
principally because it provides a basis upon which nost of the

def ense case nust rest, is, perhaps, the nost critical stage of a

| awer's preparation." House v, Balkcom 725 F. 2d 608, 618

(11th Cir.), cert. denied, 469 US. 870 (1984). Stella was

actively using alcohol and cocaine from August until sometime in
Cctober of 1986; he was involved in a federal trial for three
weeks in January of 1987 which, by his own admi ssion, required a
ot of preparation and was "certainly tine consumng" (T. 195).
When the federal case was being tried, Stella was in court all
day and spent "very little"™ time on M. Bruno's case (T. 197).
Once the federal trial ended at the end of January, Stella’s

rel apse occurred within weeks, and on March 15, 1987, he was
hospitali zed.

The lower court failed to evaluate the credibility of and
recol l ections about alleged strategies offered by trial counsel
in light of his alcohol and cocaine abuse during critical phases
of M. Bruno's trial preparation period, not to mention his
immunity offered by the State. It was patently obvious during
the hearing that Stella, who could not recall nmuch during direct
exam nation by M. Bruno's counsel, suddenly "recalled"
strategies during his cross-examnation by the State. Stella
hi msel f apparently realized the credibility problem he was facing
at one point during the cross-exam nation:

|'m going to be candid with you, M. Bailey. | don't

recall what all the factors were ten years later. |I'm
not going to play the = gee, Todd Scher, | don't
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renenber anything, but M. Bailey, all of a sudden,
when |'m being cross-exam ned, | remenber everything.

(T. 680).

Thus, even if Stella did not acknow edge drug or alcohol usage
during the trial itself, this information is relevant to the
pretrial preparation in this case, as well as relevant to
Stella's notivations and bias and his ability to recall critical
facts during the relevant time periods.

3. Breach of Confidentiality and Duty of Loyalty.

a. Procedural Bar. The lower court barred this claim
because it was allegedly raised on direct appeal and was being
relitigated under ineffective assistance of counsel (PCGR 177).
This issue was not raised on direct appeal, where it was argued
that Judge Coker erred in failing to grant a hearing, new trial,
or continuance of the sentencing phase when trial counsel |[earned
that Dr. Stillman's conclusions were at odds with Stella's

under st andi ng. Bruno v. State, 574 So. 2d 76, 83 (Fla. 1991).

Significantly, in its Answer Brief on direct appeal, the State
took the position that "Appellant has raised this claimin the
guise of an ineffective assistance of counsel claim which

is not cognizable in this proceeding." Answer Brief of Appellee,

Bruno v. State, No. 71,419, at 83.2% It is well-settled that

*The State below did not stand by its argument on direct
appeal, instead arguing that "Bruno IS trying to relitigate the
sane issue using a different argument, which he cannot do" or
that these issues could and should have been raised on direct
appeal (supp. PCR 98-99). The State is estopped from making
contradictory argunents from one appeal to the next. Kauf man v.
Lassiter, 616 So. 2d 491, 493 (Fla. 4th DCA), rev. denied, 624
so. 2d 267 (Fla. 1993).
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clains of ineffectiveness are cognizable in Rule 3.850, not on

direct appeal, Wornos v. State, 676 So. 2d 972, 974 (Fla. 1996),

and the court erred as a matter of law finding a res judicata
procedural bar.

b. The Merits. Stella repeatedly and unreasonably
divul ged confidential and damaging information to the trial
court, the ultimte sentencer in this case. Hs actions resulted
in a conflict of interest which deprived M. Bruno of the
effective assistance of counsel at both phases of trial.

In a pleading filed on June 12, 1987, Stella revealed that M.
Bruno "on nunerous occasions recounted his recollection of the
events on the night in questions" and "he attributes [it]to
sporatic [sic] nmenory loss" (R 1031). He further divulged that
M. Bruno "failed to advise" him of "his contacts with his son
and former wife regarding their son's whereabouts or conpetency
to testify and did represent to the undersigned that he could not
get in touch with his son and did not know where he was."  Id.
He went on to wite that these conversations took place "despite
the undersigned's numerous warnings to the Defendant not to have
any contact with wtnesses" (Id).

The nost danmaging instance of ineffectiveness occurred at
penalty phase, after the testinony of the defense psychiatrist
who testified that M. Bruno was insane at the tine of the
killing (R 820). After lunch recess taken in the mddle of the
state's cross-exam nation of M. Bruno, Stella asked for a
gsidebar. Wth the prosecutor (but not M. Bruno) present, Stella

contradicted the testinmony of the single nental health expert
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testifying for M. Bruno:

M. Stella: Thank you, your Honor, for seeing nme at
side bar. The reason that | asked to be seen at side
bar is because | know that there is press in here.

Dr. Stillman, to ny surprise and dismay testified today
that he had told ne, at least verbally that., nunber
one, my_client was probably or at |east wpossibly insane
at the tinme of the offense because of drug, al cohol and
subst ance abuse as well as La nunber of other factors.

| did not receive a report from Dr. Stillman.  However,
| did receive an initial letter dated Decenber 8th of
1986 and another letter after | had had a conversation

with Doctor Stillman regarding the fact, that, despite
his findings in the Decenber 8th letter finding ny
client conpletely conpetent, finding no indication of
insanity or conpetency at the time of the offense nor
i nconpetency to stand trial nor at the tine of the
offense, | still had mnmy doubts.

| called him verbally. He reevaluated the defendant or
at least visited himm wote nme a letter on June 19,
1987, wverifying and resubstantiating that position.

When | called Doctor Stillman 48 hours ago | made it
abundantly clear to the doctor this was not for the
purposes of the M’'Naughton rule but was for the purpose
of mtigating circunstances and predicated upon that
put himin touch with the defendant's famly.

And | do not want it coming back that |, as the
attornev _and representative for the defendant, was
remss or failed to followup on a potentially viable
insanity defense.

THE COURT: If you would like for the purposes of the

appellate record, like to put in a copy of that letter
in there -- 1 don't know if it is confidential.

MR, STELLA: It is confidential, and at this particular
goi nth in time | wll probably do some research before |
0 that.

THE COURT: But you are saying, in fact, in these
letters he is found by you to be totally conpetent?

MR, STELLA: Found by Doctor Stillman.

THE COURT: And that is confidential, not supplied to
anybody el se?
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MR STELLA: Right.

THE COURT: And he didn't say to you anvthing todav
about his stand, in taking a stand as to conpetency or

insanity?
MR STELLA: No, sir. And | again indicated to himthis
was for the purpose of nitigating, not WMiaghten. | was

placed in an unenviable position of either cross-
examning my own witness in a death phase or penalty
phase or in bringing to the Court's attention

I feel that as an officer of the Court and to protect
the record, | had to bring it to you as well as M.
Covyle’'s _attention.

(R 863-66) (enphasis added).™
Later, after the judge and jury (and M. Bruno) and were out of
the courtroom Stella took the prosecutor to the court reporter:

MR, STELLA: | have noved side bar with Jack, asyou are

well aware, and | just wanted to reenphasize the fact
that Dr. gtillman had indicated in his direct
exam nation and as well as excuse nme, | believe it was

cross-exam nation that he had given the defense
attorney, nanely me in this case, a clear indication
that the defendant was, in fact, sane at the tine of
the offense; however, he needed additional corroborate
evi dence.

| have two letter, one dated June 19, 1987, and one
dated Decenber 8, 1986, and basically, and | think for
purposes of this transcript of the trial by
stipulation, the transcript of the tape will go in and
basically the indications are unequivocal and clear
that's upon exami nation both on Novenber 30 as to the
Decenber 8 letter and as to June 15 as to the June 19
letter, that it was Dr. Stillman's opinion at that tinme
that the defendant was, in fact, sane and inconpetent,
and there seens to be no indication of any request for
further corroborative evidence. | say that not in
derogation of Doctor Stillman because it's been some
time and he probably had forgotten that he had witten
nme these short reports, but the reason | am putting it

“stella‘’s "concern" about putting the letters into evidence
because of their confidential nature is absurd, given that he
told the court that stillman had found M. Bruno conpetent, which
was itself a breach of the privilege, and he later discussed
these very letters at a gidebar Wth the prosecutor (R 917).
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on the record is to nake it abundantly clear that it
was not over sight on the part of Defense counsel to
explore or giwve reason to explore the defense of

insanity.
(R 917) (enphasis added).

The prejudice is evident. The prosecutor used Stella's
representations against M. Bruno in closing argunent against any
finding of mental mtigation and in the trial court's sentencing
findings. See R 884 (prosecutor argued to the jury that Dr.
Stillman "doesn't know what he's talking about"); R 884-85 ("all
of a sudden at the tine of sentence [Dr. Stillman] runs in and
says the defendant was insane at the time of the offense . . ..You
know that he never cane to that conclusion"); R 885 ("If they
had had an insanity defense, Dr. Stillman would have appeared
before this."). Judge Coker also rejected Dr. Stillman's
testinony in toto (R 1106-07).

Stella'"s conduct |eaves no doubt that there was a real conflict
bet ween counsel and client, as his coments establish that his
primary concern was defense of himself. Stella offered no
reasonable strategy for divulging this information to the court.
The lower court wote that "Stella testified that he explained
his surprise to Judge Coker, in order to justify his subsequent
notion for an additional psychological evaluation® (PC-R 177).
This, however, does not square with Stella's two statenents on
the record that he was divulging this so as not to be facing an
ineffective of assistance of counsel claim See R 864-66; 917
Moreover, Stella repeatedly voiced his concerns at the

evidentiary hearing about his friendship wth Judge Coker, who
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assigned him alot of lucrative first-degree nurder cases, and
even acknow edged that his decision to tell the judge was "a
tactical decision, albeit a wong one on ny part" but he
enphasi zed how inportant it was for himto let "the judge to know
this caught ne by surprise" (T. 451).

As to the disclosures made in the June 12, 1987, notion, the
| ower court wote that they were nade "as a justification for his
seeking leave of court to file a belated notice of intent to rely
on an insanity defense, pursuant to Rule 3.216" (PCR 177-78).
The court found that the statements in the motion "reflect
[Stella's] conflicts with the Defendant as to the conduct of the
trial"® (PCGR 178). Stella had no business discussing conflicts
wth his client in apleading before to the court and the State.
If Stella had such alleged conflicts with M. Bruno to the extent
that he had to "seek the Trial Court's help with a client who
consistently refused to co-operate with his defense counsel's
trial preparations,” then he should have noved to wi thdraw, not
announce publicly his internal disputes with his client.

Stella's disclosures of confidential, damaging information to
the trial court denied M Bruno the effective assistance of

counsel . Douglas V. Wiinwight, 714 F.2d 1532, 1557(11th Cir.

1983) (enphasis in original). See also Blanco v. Singletarv, 943

F.2d 1447, 1500 (11th Gr. 1991). Moreover, Stella's actions
were "not sinply poor strategic choices; he acted with reckless
disregard for his client's best interests and, at tinmes,
apparently with the intention of weakening his client's case."

Gsborn v. Shillinger, 861 F.2d 612, 629 (10th Cir. 1983). Due to
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the level of breach occurring, M. Bruno was actually or
constructively denied counsel, and prejudice is presuned. United

States v. Cronic, 466 U S. 648, 659-60 (1984). Under either

Strickland or Cronic, M. Bruno is entitled to relief.

4, Voluntary Intoxication. A neritorious intoxication

defense was available yet not presented. The |ower court
acqui esced to Stella's purported strategy that M. Bruno did not
want a voluntary intoxication defense presented (PC-R 183), yet
never assessed that for reasonableness under the facts of this
case. Moreover, the court concluded that "[tlhe evidence
presented at the evidentiary hearing does not denonstrate that
the Defendant was intoxicated to the point where he could not
form a specific intent to murder M. Merlano. Prior to the
murder, the Defendant had the nental capacity to secrete the gun
and a crow bar, which he later used in the murder" (PC-R 183).
This finding is totally contrary to the evidence established at
the evidentiary hearing.

Voluntary intoxication is a defense to specific intent crines

such as first-degree nurder. GQurganus v. State, 451 So. 2d 817

(Fla. 1984); Gardner v. State, 480 So. 2d 91, 92-93 (Fla. 1985).

The defense of voluntary intoxication applies also to felony
murder when the underlying felony upon which the nurder charge is

based is a specific intent crine. Linehan v. State, 476 So. 2d

1262 (Fla. 1985). Robbery, the underlying felony for which M.
Bruno was charged and convicted, is a specific intent crine to

which voluntary intoxication is a defense. Bell v. State, 394

so. 2d 979 (Fla. 1981).
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Stella testified that voluntary intoxication was "the nost
legally meritorious defense" because of M. Bruno's post-arrest
statenent and the statenent of his son (T. 186; 232-33).

Al though it was "a difficult defense" in any case (T. 236), "|
thought that the voluntary intoxication would sway the jury,
hopefully, to a murder two or manslaughter, would be the best
route to go, the best route to go" (T. 237).

Rather than presenting "the nost legally meritorious defense"
available in the case, Stella presented a reasonable doubt as to
the identity of the killer defense, nanely that Jody Spalding
coomtted the nurder (T, 240). He "wasn't crazy about it" and
that the "viability of that defense" was "injured" by the fact
that the State had investigated and was prepared to present
W tnesses to an alibi for Spalding (T. 239). As he acknow edged,
the Jody-did-it defense was "was damaged by the notice of alibi
or alibi wtnesses that were going to place our prine suspect, as
it were, at the Red Lobster and the date and time in gquestion”
(T. 314). i

On cross examnation, Stella reaffirmed that voluntary
intoxication " {wlas the best defense under the facts of this
case" (T. 670), and that up until the time of jury selection, he
believed this to be the best defense (iId.). However, he did not
present the defense because M. Bruno did not want himto (T.
667). On the eve of trial, after realizing that M. Bruno's son
woul d be testifying because he saw him in the hallway of the
courthouse, Stella discussed voluntary intoxication with M.

Bruno "with renewed wvigor" and that he "would try to get an
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expert to examne him and maybe even a neuropsychol ogi st or neuro
pharmacologist™ (T. 668). However, at that |ast nonment, M.
Bruno did not want to go through with the defense (T. 669).
"[Plretrial preparation, principally because it provides a
basi s upon which nost of the defense case nmust rest, is, perhaps,
the nost critical stage of a lawyer's preparation.”" House v,

Bal kcom 725 F. 2d 608, 618 (11th Gr.), cert. denied, 469 US.

870 (1984). Stella conducted no investigation into a voluntary
intoxication defense, thereby rendering deficient performance.
Despite acknowl edging that it was "the nost neritorious defense,"
he did nothing to investigate. He did not engage the services of
any nental health professionals in order to evaluate M. Bruno's
substance abuse history and the level of his intoxication at the
time of the offense, despite the know edge of conpelling
evidence, corroborated by his son, that M. Bruno was "very high"
at the time of the offense on L.$.D., cocaine, and other
substances. Although Stella testified that he used investigator
Sydney Patrick "extensively" to investigate potential wtnesses
and evidence (T. 149), Patrick testified when called by the State
that he never discussed with M. Bruno his drug use either in
general or on the night of the offense (T. 918),* and only
acted at the express direction of Stella (T. 926).

An attorney's incantation that he had a tactical reason is not

the end of the constitutional analysis, yet that is where the

“patrick testified that the extent of his investigation
into M. Bruno's intoxication was a discussion wth Sharon
Spal ding, who was not specific about whether he was intoxicated
on that evening "but that she knew that he drank" (T. 918).
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| ower court ended its inquiry. " [M]erely invoking the word
strategy to explain errors [is] insufficient since ‘particular
decision[s] nust be directly assessed for reasonableness [in

light of] all the circunstances.'" Horton v. Zant, 941 F. 2d

1449, 1461 (11th Cir. 1991). "[Clase law rejects the notion that
a 'strategic' decision can be reasonable when the attorney has
failed to investigate his options and make a reasonable choice
between them " Id. at 1462.

Stella failed in his duty to investigate and present a
voluntary intoxication defense. As he testified, it was only on
the eve of trial was there any discussion about even the
possibility of seeking expert nental health opinions on the
| Ssue. Waiting until the last mnute to discuss the possibility
of retaining a nental health expert is no better than not doing
so at all. M. Bruno's alleged decision to reject a voluntary
I ntoxi cation defense was made in a vacuum wthout the benefit of
his attorney's having investigated or sought expert opinions. A
def endant cannot make a decisiof® to forego or waive aviable ar ea
of inquiry wthout first being fully advised of all the options
after counsel has fully investigated. See Deaton v. Dugger, 635

so. 2d 4, 8 (Fla, 1993). See also Blanco v. Sinsletarv, 943 F.
2d 1477, 1501 (11th Cr. 1991).

A lawer may not "blindly follow" the conmmands of a client.
Blanco, 941 F.2d at 1502. Stella‘s decision to forego an
adequate investigation was unreasonable, particularly in light of
the fact that he had evidence that M. Bruno was heavily

intoxicated on the night of the offense, believed that voluntary
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intoxication was "the best defense" under the facts of the case,

and did not believe the Jody-did-it defense would go anywhere.

In short, Stella unreasonably acceded to the alleged "command" of
M. Bruno rather than investigate and present the "most legally

neritorious defense" in the case. Rose v. State, 675 So. 2d 567,

572-73 (Fla. 1996) (counsel rendered deficient performance when
he "chose to present this theory [of defense] even though he
thought it was far-fetched at the tine. , . Wthout ever
investigating his options, counsel latched onto a strategy which
even he believed to be ill-conceived"),

The reasonabl eness of Stella's wholesale reliance on M.
Bruno's alleged directive is further dimnished due Stella's
concerns about M. Bruno's conpetency. Stella testified on
numer ous occasions that he had continued concerns about M.
Bruno's conpetency; in fact, only one nonth after being appointed
M. Stella filed a notion seeking a conpetency evaluation (T.

746) . Total deference to his client's alleged "command" not to
present a voluntary intoxication defense was even nore
unreasonable given Stella's clear concerns about his client's

conpetency and his "self-defeating" behavior. See Pridgen v.

State, 531 so. 2d 951, 955 (Fla. 1988) ("[i]f Pridgen was

i ncompetent during the penalty phase of the trial, the tactical
decisions made by him to offer no defense to the state's
recommendati ons of death cannot stand"), When an attorney has
concerns about a client's nmental capacity to exercise reasonable
judgment, the attorney has a greater obligation to investigate.

Blanco, 943 F. 2d at 1502. See also Thonpson v. Wiinwisht, 787
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F. 2d 1447, 1451 (11th Gr. 1986).

Stella's blind deference to M. Bruno rings hollow given the
fact that Stella filed a notion noticing his intent to rely on an
insanity defense (R 1031). Insanity and intoxication defenses
are essentially the same in that they are both premsed on a |ack
of mental capacity at the time of the offense. The |ower court
wote that M. Bruno rejected a voluntary intoxication defense
because it was "wholly inconsistent with an alibi defense, or a
defense that the murder was commtted by Jody Spalding" (PC-R
183). However, the lower court failed at all to evaluate
Stella's testinony in light of the insanity defense that he at
one point informed the State he was pursuing. Wen asked how
this came about when M. Bruno allegedly refused to cooperate
with an intoxication defense, M. Stella said that he "didn't ask
him about it," he did it anyway (T. 745).' Moreover, at trial,
Stella requested and obtained a jury instruction on self-
def ense/ defense of others (R __ ). This instruction is even
more inconsistent with reasonable doubt, and clearly a voluntary
intoxication defense would in no way have been inconsistent wth
a self-defense/defense of others. Stella's post-hoc "strategies"
sinmply do not conport with the record of his actions at trial.

M. Bruno has established prejudice. As Stella repeatedly

stella’s purported tactical reason also is contradicted by
his calling Dr. Stillman at the penalty phase. Although M.
Bruno allegedly "thwarted" his attenpts to prepare for the
penalty phase (T. 718), the sane alleged attitude that M. Bruno
supposedly exhibited regarding the intoxication defense at trial,
Stella "called the people | called, irrespective of ny client's
wishes" (T. 734).
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pointed out, the voluntary intoxication defense in this case was
the nost legally neritorious defense avail able. There is no
better way to ensure an adversarial testing in a capital case
than by presenting the nost legally meritorious defense
avai | abl e. By presenting such a defense, nore than a reasonable
probability exists that the jury would have come back with a
verdict of a lesser degree of hom cide, such as second degree
nmurder or mansl aughter. The jury deliberated for over 26 hours
at the guilt phase; Stella even acknow edged that he was
"surprised at their verdict in both the guilt and the penalty
phases, particularly in light of the length of their
del i berations” (T. 140). Under these circunstances, there is
nore than a reasonable probability of adifferent outcone if the
jury had been presented with the nost legally neritorious defense
avai |l abl e.

M. Bruno presented conpelling and unrebutted evidence at the
evidentiary hearing which established a viable intoxication
def ense. Dr. Lipman opined that M. Bruno’s ability to form a
specific intent at the time of the offense was "deranged and
di sordered” (T. 833), explaining that his conclusion was based on
the description from both M. Bruno and his son, Mke Jr., as to
the conbination and anount of drugs being used by M. Bruno (T.
834). The drugs ingested by M. Bruno on the evening of the
offense included up to an ounce of cocaine, quaalude and five
doses of L.S.D., which in conbination with his history of chronic
substance abuse and his neuropsychol ogi cal nmake-up, placed M.

Bruno in a psychotic state (T. 834-35). This state, according to
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Dr. Lipman, would have seriously affected M. Bruno's ability to
perceive reality (T. 835-36).

Unrebutted testinony established that the fact that M. Bruno
allegedly "secret([ed] the gun and a crowbar which he later used
in the murder" (T. 183) was in no way inconsistent with a high
| evel of intoxication. Dr. Dee testified that M. Bruno's |evel
of intoxication at the tine mwould nmeke it difficult to
premeditate anything" (r. s548), that his "ability to plan
anything very neaningfully is terribly inpaired," and that while
he could rdo sone things, whether to walk out a door or to get
into a car," anything requiring "complex planning" was doubtful
(T. 584). Dr. Lipman explained that, even assumng the State's
facts as true (which they are in dispute), his opinion that M.
Bruno was incapable of formng specific intent was not affected
by the fact that M. Bruno had a crowbar with him for such a
factor in no way neant that he was not severely intoxicated.

Gven the fact that the defense that was presented was one that
Stella was not crazy about because it was not particularly
supported by any evidence, the fact that the State presented the
testinony of an eyewitness to the nurder (M. Bruno's son), and
the fact that the State presented an oral statenent nade by M.
Bruno about the offense, the prejudice to M. Bruno from the
failure to present intoxication is manifest. There is nore than
a reasonable probability that the jury would have returned a
verdict of less than first-degree murder had a viable defense of

voluntary intoxication been presented.

5. Failure to Seek Suppression of Initial Statenent.
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a. Procedural Bar. The lower court erroneously barred
this claim (PCR 184).Y This claim alleged counsel's failure
to seek the suppression of M. Bruno's initial statement to |aw
enforcement given wthout Mranda warnings and under coercion.
This claim was not raised on direct appeal nor could it have been
since it is an ineffectiveness claim Wiornos v. State, 676 So.

2d 972, 974 (Fla. 1996).

b. The Merits. M. Bruno was first interrogated by the
police in the early evening hours of August 12, 1986; this
statement was not recorded and was obtained wthout Mranda
war nings, the police contending that M. Bruno was not in custody
at the time. The statenent was introduced at trial through the
testinony of Detectives Hanstein and Edgerton. The substance of
the statement was that M. Bruno had no know edge of the
wher eabouts of the victim and had not killed him M. Bruno told
the officers that he knew the deceased, and had been over to his
apartnent either several days or weeks before to have a few beers
and tune the electronic equiprment (depending on Hanstein's or
Edgerton's recollection). As for his whereabouts over the
weekend, wth the exception of one trip (according to Hanstein)
or two trips (Edgerton) to the Candl ewood apartment conplex, M.
Bruno told the police he spent the weekend working on Jody
Spalding's car. That one exception was to go to the apartment
conplex to obtain a receipt for a refrigerator Sharon Spalding

had bought from a man named Jim (R 500-02) (Hanstein); R 611-12

Even the State in its response to the 3.850 notion did not
allege a procedural bar (Supp. PGR 125).
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(Edgerton).

This statement provided the State with additional evidence to
use, as it contradicted the later statenment in which M. Bruno
said he killed the victimin self-defense and defense of his son;
it contradicted other testinony about his whereabouts in the days
following the killing; and shows guilty know edge. Yet Stella
failed to seek suppression of the statement, which was taken in
t he absence of M randa warnings. Police reports show both that
M. Bruno was actually in custody and/or was the focus of the
investigation, triggering the Mranda requirenments.

Hanstein and Edgerton's report shows they were led to M. Bruno
through their conversations with residents at the apartment
compl ex. Early on, according to the report, M. Bruno was the
focus of the investigation, and the police considered him a prinme
suspect. They knew he was on probation, a condition of which he
was required to cooperate with the police. He was not told he
was free to leave, and had to be transported hone by a detective.
They expressly told M. Bruno he was not free to |eave town, and
i mmedi ately contacted his probation officer, Samantha Atkinson,
and "advised her of our suspicions concerning M. Bruno" (Report
at 19). They told Atkinson to tell M. Bruno that the prior
perm ssion he had received from her to |eave the area was
revoked, which she did, Every witness questioned after this
interrogation was Mrandized, further denonstrating M. Bruno was
t he focus.

At the tine of initial questioning, M. Bruno had becone the

prime focus of the police investigation, thereby triggering
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M r anda. Stella testified at the evidentiary hearing that he
knew of no caselaw that suggested that sinply being the focus of
the investigation was tantanount to a custodial investigation
thus triggering Mranda. However, on Mrch 16, 1987, the First

District Court of Appeals issued an opinion in Mslev v. State,

503 so. 2d 1356 (Fla. 1st DCA 1987), where it addressed this very
issue and rejected the State's contentions:

We find that appellant was the only suspect in this
investigation and was the focus of a precalculated dpI an
designed to get him to the stationhouse, confess an
then cooperate as an informant in exchange for |eniency
in prosecution. W further find that, although

appel lant was not in custody arising to the level of a
formal arrest nost often viewed as that which requires
a Mranda warning, he was the accused from whom a
confession and future cooperation were sought as a
result of a plan involving promses of |enrency and
threats of future prosecution which was fornulated
before appellant ever got to the station. Gven the
totality of these circunstances, we find that appellant
should have been apprised of his Mranda rights and
given an opportunity to waive them In light of the
sheriff's deputy's own testinony at the suppression
hearing, we cannot conclude that appellant was free
from undue influence while interrogated at the station
and therefore the state has failed to prove that his
iné:ul patory statenents were freely and voluntarily
made.

Mbsl ev, 503 So. 2d at 1359.%%

Here, the detectives' intent was to obtain incrimnating
statenents; the questioning took place at the police station,
after M. Bruno was transported in a police car, while on

probati on. Drake v. State, 441 So. 2d 1079, 1081 (Fla. 1984).

The detectives exploited the fact that M. Bruno was on probation

to get himto cooperate. 1d. at 1081. It is plain that at the

"During the time period when Mosley issued, trial counsel
had just been hospital l|Ozed for al cohol addiction.
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time of questioning, M. Bruno was, in effect, in custody for
purposes of Mranda. See Dunaway_V. New York, 442 U S. 200

(1979)

The |ower court msapprehended M. Bruno's claim concluding
that "there is no reasonable probability that the verdict would
have been different, had Bruno's initial exculpatory statenents
been received in evidence" (PC-R 184) ., First, M. Bruno's
statenents were introduced into evidence; M. Bruno was alleging
that counsel wunreasonably failed to seek the suppression of the
st at enent . Moreover, as explained above, the statenent was used
against M. Bruno at trial because it was contradictory to his
|ater statement, as well as the testinmony of other w tnesses.

Under Strickland, M. Bruno established that confidence in the

reliability of the outcome was underm ned.
6. Failure to Attack "Confession" on Intoxication G ounds.
a. Procedural Bar. The lower court erred in finding the
allegations that counsel failed to investigate and present
evidence that M. Bruno was incapable of conpetently waiving his
Mranda warnings as to the second police statenment due to
intoxication were barred (PCR 184) .®* M. Bruno alleged
I neffective assistance of counsel in failing to investigate and
chal l enge the purported confession due to M. Bruno's
Intoxication at the time he nade the statenents. These

al legations, as the State conceded below, are not procedurally

The State never alleged a bar (PC-R 119-24). The State
only alleged a res judicata bar as to the allegations regarding
| aw enforcement's failure to call an attorney in violation of
Hal i burton v. State, 514 So. 2d 1088 (Fla. 1987).
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barred. Oats v. Dugger, 638 So. 24 20, 21 (Fla. 1994).

b. The Merits. This claim nmust be considered in the
context of Stella's failure, due to his own problens, to
adequately prepare for the inportant issue of the suppression of
M. Bruno's statements. As outlined above, even though trial was
originally set for March 30, 1987, Stella filed no nmotion to
suppress at all before that date, and on March 15, was
hospitalized for alcohol addition. Stella dodged that bullet
however when the court granted a continuance. In June, 1987, a
motion to suppress was filed; however, Stella failed to
investigate M. Bruno's severe intoxication at the tine he made
his second statement, where he told the police he killed the
victim in self-defense. Had counsel properly investigated, and
consulted with conpetent and prepared nental health experts, M.
Bruno's statenment would have been suppressed as he was incapable
of waiving his Mranda rights due to severe intoxication.

Stella testified that M. Bruno's statenent was the " [nlumber
one" piece of evidence for the State (T. 269). He did not recall
whet her he had discussed with Dr. Stillman the issue of M.
Bruno's nental state and his ability to know ngly, intelligently,
and voluntarily waive his Mranda rights (T. 269), although
Stillman "would have done so at ny request if | would have asked
him" (T. 270). Stella did not recall what information he had
about M. Bruno's level of intoxication at the tine of arrest,
acknow edgi ng that such would have been significant to the issue
of voluntariness (T. 271), and would have been "cannon fodder for

cross-examnation" at the trial in terms of inpeaching the
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officers who elicited the statement (T. 272).%° If he had an
expert who would have been able to testify that M. Bruno was

i ncapable of voluntarily waiving his Mranda warnings, he would
have presented it "as long as it was supported by viable
conpetent evidence" (T. 272).

M. Bruno presented unrebutted expert testinmony that M. Bruno
was incapable of waiving his Mranda warnings. At the time M.
Bruno was interviewed by the police, M. Bruno was "actively
hal | uci nating" and was "perhaps, delusionally under the
i npression the police were going to have his son raped if he
didn't tell them the story they told him to tell" (T. 848). Dr.
Lipman explained that M. Bruno told himthat "it was |like a
movie or a cartoon. As the cops noved and he made a whooshing
noi se, woosh, from here to there, around the room He said there
was a clock that they told himto read the time from and it never
moved" (Id.). |Imediately preceding his arrest, M. Bruno had
ingested cocaine as well as ©L.S.D (Id.), which would have
"reduced his ability to distinguish between the reality and
unreality of the situation. He was in a nightmare" (T. 849-50).
Dr. Lipman concluded, based on his review of the materials and

his evaluation of M. Bruno, that M. Bruno was not in "a

21t is clear that counsel failed to properly investigate
the issue of M. Bruno's intoxication either at arrest or on the
night of the crinme. Stella did not even broach the issue of
hiring an expert to look into these issues until they were
getting ready to pick the jury and it becane clear that M.
Bruno's son was going to be testifying (T. 669) , Mreover, the
defense investigator never interviewed M. Bruno about his drug
or alcohol use in general or on the night of the offense (T.
918).
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condition to waive his rights knowingly" (T. 849).

Because of trial counsel's failure to prepare and investigate,
a viable attack to the voluntariness of M. Bruno' s alleged
statenent never occurred, nor did counsel ever cross-examne the
detectives about these issues at trial. Because of counsel's
deficient performance, M. Bruno was prejudiced by the
introduction of his statenent.

7. Failure to Effectively Challenge State's Case. The
trial court summarily rejected the allegations that Stella failed
to effectively challenge the state's case, finding that "these
matters were tactical choices, and are within the standard of
conpetency of defense counsel" (PC-R 185). The court also found
that there is "no reasonably probability that the verdict would
have been different” (Id.). Both conclusions are erroneous as a
matter of law and fact. Singularly and/or cunulatively, these
errors undermne confidence in the guilt and penalty phases of
M. Bruno's trial.

a. Failure to Effectively Cross-Examine MKke Bruno Jr.
Stella failed to cross-examine Mke Bruno, Jr., who testified at
trial that he was an eyewitness to the crime and inplicated his
father in committing the killing, as to his nental condition and
his drug use both at the tine of the crime and during his
t esti nony. Stella acknow edged that one of his trial strategies
was to attack Mke Jr.’g credibility (T. 297), and that he was "a
very damaging w tness" (T. 681). Stella recalled know ng not
only that Mke Jr. was on LSD at the tinme of the crine, but also

that his famly was "seeking to have him declared inconpetent so
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he would not have to testify" (T. 300-01). Stella also knew
that, at the time he was testifying, Mke Jr. was under the care
of a psychiatrist and under sedative nedication (T. 691-92).

Stella did not fully cross-exanine Mke Jr. about his nental
health problems or his drug intoxication at the tine he allegedly
W tnessed the nurder because M. Bruno allegedly told him he did
not want his son cross-exam ned (T. 681). O course, Stella did
cross-examne Mke Jr, thereby refuting his own post hoc strategy
reason. Yet Stella never crossed him on the inportant issues of
drug usage at the tinme of the offense, despite acknow edging that
Mke Jr. story that he wtnessed his father killing the victim
was "kind of unbelievable" and that ©"jif he was on drugs or he if
was highly intoxicated on that particular night, it would be
cannon fodder for cross-examnation regarding his ability to
accurately recall what he had seen if he was intoxicated" (T.
309).

The |ower court acquiesced to Stella' s purported strategy that
M. Bruno "told himto go easy on the cross-exam nation of his
son Mke Jr." (T. 185). Again, the court failed to square this
"strategy" with the record, which establishes the wholly
incredible nature of Stella's testimony. Right from the opening
statenent Stella promised credibility attacks on Mke Jr, stating
that "[m]Jurder being the nobst serious crime that it is wll nake
even the nost |oved ones, even those closest to you, turn against
you in sheer panic" (R 318). Stella told the jury that he would
establish through cross-examnation that Mke Jr,’s testinony is

a part of "a house of cards based on half truths, lies, recanted

63




and redacted statenents by individuals who had nothing but
personal gain and notive to testify against the defendant" (R.
319). At trial, Stella called Mke Jr. a liar (R. 438), that he
could have been charged with nurder hinself (R 439), that he was
given immunity (Id.), and pointed out discrepancies in his
statements (R. 445).

Yet as to the significant issue of Mke Jr's own intoxication
on the night he allegedly wtnessed the killing, which would have
provided the jury with a new and different area for discounting
his testinmony, Stella asked nothing, despite acknow edging that
such information would be "cannon fodder for cross exam nation”
(T. 309). The testinony that he did not do so because M. Bruno
told himnot to cross examine his son is just not credible, as
Stella did conduct a limted cross exam nation, just not on the
i ssues which Stella hinself |abeled "cannon fodder."  Stella's
purported strategy sinply cannot wthstand scrutiny from the
record.

b. Failure to Effectively Inmpeach Diana Liu. At trial,
Diana Liu testified that she saw both M. Bruno and the deceased
at a party that evening around 8:00, drinking beer (R. 376-78).
She saw M. Bruno alone close to 8:00 that evening, and testified
that he asked her to go to another party: "It’s a nurder party.
It's going to be a great killing" (R 378). Stella, however,
failed to bring out on cross-examnation that Liu did not tell
the police about this obviously damaging and nenorable statenment
when first questioned, and further failed to inpeach her through

the detectives, who did not believe her statenment and that "she
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appeared not to be totally with it" (Deposition of Det. Hanstein
at 27). To make matters worse, Stella never deposed Liu prior to
trial (T. 330).

That he did not depose her could have been why he did not know
she was going to be nmaking that statement, which was sonething

that should have been disclosed under Brady v. Mryland, 373 U. S

83 (1963) (T. 331). On cross-examnation, Stella acknow edged,
in the State's own words, that it was possible she never told the
police about the "nurder party" statenent "or even that she was
just making it wup" (T. 694). M. Bruno was prejudiced by
counsel's failure to properly investigate and depose Diana Liu
and properly inpeach her. To the extent that the State did not
di scl ose Liu‘g statement, Brady was viol ated.

c. Failure to Effectively Inpeach Bob Bryant. Bob Bryant
was the first witness to testify at trial, testifying that he was
awakened in the early norning hours of Saturday, August 9, by
noi ses comng from what he thought was the apartnent of the
deceased (R 327). In his statement to the police, however,
Bryant said that the walls were paper thin and he did not hear a
gunshot, but rather "what really woke him up was the kids across
the hall, screaming, . . . no mommy, no nmomy." Wthout a
reasonable tactic or strategy, Stella failed to elicit this
significant inmpeachnment evidence on cross-exam nation.

d. Failure to Effectively Inmpeach Sharon Spal ding. Shar on
Spalding was an "inportant" witness for the State because "[s]lhe
was a potential accessory after the fact, at the very least,"” as

well as "the nother of a key suspect in the cage" (T. 333).
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Despite acknow edging the inportance of wundermining her
credibility Stella failed to effectively inpeach Spalding.

Spal ding's testinony would have been devastated by the fact
that she was on nedication in the nonths preceding and during
trial. Stella acknow edged that during her deposition she
indicated she was taking "nerve nedication" and that she could
not recall certain events due to her nmedication (T. 337) ., He
testified that "I should have asked her, and then nade additional
inquiry to see whether or not it was the type of thing that would
be appropriate for cross examnation" (T. 343), and that her
husband, Archie Mahue, testified in his deposition that Spalding
was taking Tranxene, a nerve nedication on par with "Xanex,
Valium things like that" which "can have an intoxicating effect”
(T. 344-45). Yet Stella made no further inquiries and never
questioned Spal ding about this at trial. Stella offered no
tactical reason for not cross-examning Spalding on this issue,
yet the lower court found that Stella made tactical decisions
(PCGR 185). The lower court's order is contrary to the
evi dence.

As Stella testified, Spalding was extrenely inportant. She
testified that on the norning of the killing, she saw M. Bruno
with a gun at her house (R. 450). On cross, Stella brought out
that she had told the police that it looked like a toy gun with a
long barrel and a white handle (R 459). Stella failed to bring
out, however, that Spalding had not nentioned to the police in

her first police questioning that M. Bruno had a gun, as well as
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the fact that when she described the gun during her
deposition,?* she acknow edged that she did not know "if [she]
had her gl asses on. If I didn't have nmy glasses on, everything
| ooks smaller” and "I can't see wthout ny glasses.” Stella
acknowl edged that "ghe should have been cross examined as to
whet her or not she was wearing her glasses" (T. 339).

Stella also failed to question Sharon Spalding, as well as her
son Jody, about their illicit drug dealings in the Candl ewood
Apartnment conpl ex. During his opening statement at trial, Stella
prom sed the jury that he would prove that Sharon and Jody,
"despite the fact that they will deny it," were "gome of the
primary suspects and individuals that were, in fact dealing
marijuana there with the very people that are accusing and
testifying against nmy client in this particular case" (R 316).
Stella failed to follow through on his prom se, despite know that
that they both sold drugs, and he questioned them about it in the
depositions (T. 340) , The investigator, Sidney Patrick, "was
primarily involved in this aspect of the case, running down
crimnal records, and running down, talking to neighbors, talking
to people that nay have known them potential enployers, or

enpl oyees, people that could give us some insight in[to] the

During Stella's cross, the State pointed out that
Spalding, in her August 13, 1986, statement, did tell the police
that M. Bruno had a gun (T. 705). However, that was not M.
Bruno's allegation. In her first statement to the police,
introduced below, she made no nention of M. Bruno having a gun,
which Stella acknow edged "is a potentially very inportant fact
that was left out," and that "[aln omssion is inportant and it
is sonmething that unless there was a tactical reason to do so,
shoul d probably have been explored, and if I didn't, T probably
shoul d have" (T. 342).
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Spal di ngs, whether they were involved in the drug business,
things like that" (T. 340). Questions about their illegal
activities, "would put her credibility as a witness at issue"

(Id.). Yet he never brought the issue up at trial, despite

advising the jury to "listen closely on cross-exanm nation that
this will becone abundantly clear to you" (R 317).
e. Failure to Effectively Inpeach Archie Mahue. Sharon

Spal ding's husband, Archie Mahue, testified at trial to a very
detail ed confession that M. Bruno allegedly nade on the norning
after the crime;, Mahue, however, did not cone forward with this
information for 6 months (R 564-69). Stella's cross examnation
focused solely on the fact that he did not come forward with this
"eonfessgion® until 6 nonths later, and that he was told his wfe
was a potential suspect (T. 571-72).

Stella failed to cross-exam ne Mahue on the real reason he cane
forward with his story about the alleged confession. In his
deposition, Mahue stated that he was only comng forward with his
story was because he was "tired of this" and "I'm going to settle
it™ and that "I could hang him myself" by coming forward with the
all eged confession, and "I think this here alone should hang hinf
(T. 402-03). Stella recognized that Mahue’s remarkable
assertions "would go as to his notive, bias, etc. in testifying,"
yet offered no tactical reason for not bringing up this powerful

evidence on cross.?* No tactical reasons were nade, contrary to

22gtella also told the jury in opening statenments that
"[elach and every one of these individuals that will testify
against nmy client and attenpt to wap this neat and tidy little
package has a genuine and bona fide notive for testifying against
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the |lower court's order, and none would have been reasonable.

f. Failure to Effectively Inpeach Jody Spalding. Stella’'s
failure to effectively cross-exam ne Jody Spalding was
prejudicial to M. Bruno. Jody testified at trial that M. Bruno
asked himto drive while he got rid of the gun and pipe used in
the killing the night before, and at trial detailed how M. Bruno
supposedly directed him to drive to three different canals to
facilitate M. Bruno’s disposal of "what |ooked to be" "a steel
bar" "wapped up" in "cloth, like a towel,"” what "looked to be a
gun" also wapped in cloth, and finally, the cylinder of a gun
(R. 393-96).

The State had Jody testify that when he first spoke to the
police, he did not tell the "whole truth' (R 404). Stella
briefly cross-examned Jody on this, after Jody confirmed that "I
told them | knew nothing about it, so | guess | didn't tell the
truth", but Stella failed to effectively inpeach through the use
of the actual police report of Jody's first statement when he was
interviewed at Candlewood Apartments on August 13, 1986, or
through Detective Lavarello, who actually took the first
statenment (R. 407-410); (T. 405). In the report, Jody denied
knowi ng the victim by name, said nothing about the crime or
di sposal of weapons, and reported driving his brother to the
airport on the nmorning of August [Ith, acconmpanied by Chris Tague

and M chael Bruno, Sr. (T. 406). In his testinony at the

ny client" (R 315), which is a nice thing to argue, but then he
never brought out the actual evidence of the devastating
nmotivation on Mahue’s CroOSS.
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hearing, Stella deferred to the record as to the effectiveness of
his questioning of the witness about these nmatters (T. 406).

In addition, the jury never heard that in his second, sworn
tape-recorded statenent, Jody Spalding also gave the police an
entirely different version of the events than what he testified
to at trial. At the evidentiary hearing, Stella agreed that one
of his goals at trial was to inpeach the credibility of Jody
Spalding (T. 404). In fact, he admtted that his prinary defense
strategy for M. Bruno’s case was a "Jody did it" defense (T.
32). Calling into question the credibility of Jody Spalding
should have been of critical inport considering the inportance of
Spalding's testinony. Stella agreed during his testinony that it
woul d have been possible for himto inpeach a witness with their
prior taped sworn statement (T. 408). In the August 13 sworn
statenent, Jody Spalding never nentioned that Bruno had a gun;
that the gun was thrown in a canal; and he did not say that he
drove M. Bruno to different locations when the pipe and the gun
parts were being dunped in the canals. He nentioned only the
pipe, and swore that he was told it had been thrown in the canal,
denying specifically that he had been present or that he knew
where it had been thrown, as he later related in his testinony.

Jodv Spalding 8/13/86 Statenent at 4. Detective Hanstein |ater

returned to the issue of the location of the pipe, and Jody
Spal ding, wunder oath, continued to deny he was there when the
pipe was thrown, and mentioned nothing about a gun. Id. at 11,
Stella did not question Spalding about this wholly inconsistent

sworn testinmony, and on his cross exam nation of Detective
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Hanstein, failed to correct the false and msleading testinony
given by that officer that bolstered Spalding's testinony by
leading the jury to believe that in his second statenent to the
police, Spalding had told the authorities where the gun and pipe
were, and that he had been present when they were thrown in the
canal (s) (R. 517-19). In his testinmony at the evidentiary
hearing, Stella agreed that Jody Spalding's two prior statenents
were inconsistent with his later testinony (T. 410). He al so
agreed that the record would reflect whether he questioned Jody
Spal di ng about the inconsistencies between his sworn statenent
and his testinony (T. 410). The record of his cross-exam nation
does not reflect that M. Stella asked M. Spalding any questions
about the inconsistencies (R 404-22).

It was not until August 19, 1986, after the officers |earned
from Chris Tague about Jody's involvenent in disposing of the
weapons, that they went back to him and then Jody told the police
he had been present when the weapons were thrown in the canals
(Det. Hanstein 8/19/86 Report) (R. 362-63).

These were not the actions of an innocent or truthful person,
and given the defense theory of pointing the finger at Jody
Spal ding, the failure to inpeach on Jody's perjured testinmony was
deficient. The jury had no know edge of this because of M.
Stella's ineffective cross-exam nation of Jody Spalding, and if
he had effectively cross-examned, it would have nade a
difference in the outcone.

g. Failure to Object to "Fear"™ Testinony.

1. Procedural Bar. The lower court barred this claim
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because its substance was raised and rejected on direct appeal
(PCR 186). This Court found these comments were not objected
to and therefore unpreserved, and also inproper but harm ess.
Bruno, 574 so. 2d at 80. Nevert hel ess, in order to conduct a
proper analysis of whether confidence was undermned at either
phase of trial, the lower court was required to assess counsel's
conduct as a whole, and in assessing prejudice, take into account
all the error in the case, including the inproper testinony that
witnesses were in fear of M. Bruno. Thus, this claimis not
procedural ly barred.

ii. The Merits. Prior to trial, Stella filed a notion to
exclude any collateral bad act evidence (R 1034-39), and the
State agreed not to elicit such evidence (R 106). Contrary to
its agreenent, however, the State elicited testinony first from
Jody Spalding that he did not go imediately to the police
because "I was worried about what he [M. Bruno] mght do to ne
and ny family" (R 403).%# As to why he did not tell the truth
to the police initially, Spalding, after being asked "Why not" by
the prosecutor, told the jury " [blecause his son was with me the
first time that the police talked to us, and if he went back and
told Bruno, you never know what he could do to us" (R 404). No
objection was made by Stella to this testinony.

The State then launched the sanme inproper inquiry of Sharon

Spal di ng; when asked why she did not go to the police

»This was not sonething that Jody Spalding just suddenly
blurted out, his answer was in direct response to the
prosecutor's question "why not?" when Spalding said he did not
I mredi ately go to the police (R 403).
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i medi ately, she responded "because | was scared" (R. 452). That
not being sufficient for the prosecutor, he then asked what she
was scared of, and Spalding testified "[s]lcared of him [M.
Bruno] doing something to ny famly" (Id.). After another
inquiry by the prosecutor, Spalding testified that she did not
tell the police the truth because "I was scared" (Id.).

As this Court found, this testinony was inproper. Stella's
failure to object to this testinmony reflects on his abilities and
his testinmony as to alleged strategy reasons for the other errors
alleged in M. Bruno's Rule 3.850 notion. The lower court failed
to consider not only the overall cunulative effect of all the
errors denonstrated, but also failed to analyze how the previous
determ nation of harm essness as to the "fear" testinony could
neverthel ess be undermned due to the substantial other errors
denmonstrated below. The lower court erred.

f. Failure to Ohject to mallen" Charge.

1. Procedural Bar. The lower court found that this
issue was raised and rejected on direct appeal (PC-R 186).
However, in responding to this issue on appeal, the State argued
that "any alleged error has not been preserved for review and is
not fundanental” (Answer Brief of Appellee at 74). A claim that
trial counsel failed to properly preserve a point on appeal by
not objecting is cognizable in a Rule 3.850. "[T]rial counsel's
failure to object to reversible error, while waiving the point on
direct appeal, does not bar a subsequent, collateral challenge
based on a claim of ineffective assistance of counsel". Davis wv.

State, 648 So. 2d 1249 (Fla. 4th DCA 1995). This claimis not
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barred.

. The Merits. Wthout any apparent reason, the
trial court, during the jury's deliberations, brought the jury
into the courtroom and the follow ng occurred:

THE COURT: Ladies and gentlemen of the jury, according
to ny calculations, it's been some 26 hours ago that |
sent you all back to the juryroom

Since that tine we have heard practically nothing from
you, | would like to inquire is there sone problem
that the Court mght be of sone assistance to you as
you deliberate?

MR. GILLIS: Your honor, not at this tine. W're
comng pretty close.

THE COURT :  (kay. I will speak to you again shortly.
You may retire.

(R. 769-70). Stella testified below that the judge's actions
were "[k]lind of a de facto Allen charge" which "was not right
back in 1986, nor is it right in 1997" (T, 421). Despite this
acknow edgenent, Stella explained on cross that he did not object
because "I didn't feel that it was objectionable" and went on to
di scuss how upset he was with the allegations in the 3.850 notion

(T. 714). Stella then changed his strategy reason, this tine

testifying that "l would probably object to it" (T. 715).
8. Failure to Object to @uilt Phase Jury Instructions.
a. Excusable Homcide. The lower court acknow edged that

this claim was raised on appeal, where this Court "faulted trial
counsel for failing to request the long form excusable hom cide
instruction' (PC-R 187). Again, M. Bruno raised in his Rule
3.850 claim an allegation of ineffective assistance of counsel.

The lower court sinply applied a res judicata procedural bar
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wi thout analyzing the cumulative effect of counsel's omssions in
determ ning whether his conduct anounted to ineffective

assi stance of counsel. For that reason, this Court should
consider trial counsel's lack of know edge of case law which this
Court clearly held at the time of M. Bruno's trial to require
the long form instruction on excusable homcide. Bruno, 574 so.
2d at 80. Counsel's lack of know edge of such fundanental areas
of law also contradict his alleged "preparedness" to conduct M.
Bruno's trial.

b. Justifiable Homicide. The trial court's instructions
on justifiable hom cide were inaccurate in that they failed to
clearly explain defense of another as self-defense. In M.
Bruno's statenent, he related how the victim was harassing his
son, how a fight ensued, and that he had to west a gun from his
control. These facts, together with the nedical examner's
testinmony, plainly raised the defense of others. However, the
instruction on justifiable homcide made no mention of defense of
others (R 734, 1049). The longer version |ater given nakes one
brief nmention of defense of another. Had trial counsel objected,
the jury's verdict would have been different, or reversal would
have resulted on direct appeal

9. Failure to Ensure Jury Challenges were Recorded.

a. Procedural Bar. The lower court found this issue was
or could have been raised on appeal (PC-R 180). This is
er roneous. On appeal, M. Bruno alleged that the trial court
erred in failing to have a court reporter present during voir

dire challenges nade at side bars. Bruno, 574 so. 2d at 81. The
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State argued that the claim was barred for failing to object
(Answer Brief of Appellee at 47). The Court rejected the claim
wi thout discussion. Id. Again, "trial counsel's failure to object
to reversible error, while waiving the point on direct appeal,
does not bar a subsequent, collateral challenge based on a claim

of ineffective assistance of counsel". Davis v. State, 648 So.

2d 1249 (Fla. 4th DCA 1995). This claim is not procedurally
barred.

b. The Merits. There are numerous unreported bench
conferences during voir dire at which time jury challenges were
made (R 215, 241, 255, 269, 278). The jury challenge slips
indicate that the defense used all ten of its perenptory
chal l enges. see Second Supplemental Record on Appeal at 141-44.
Counsel failed to ensure that the court reporter was present
during these jury challenges. The error was prejudicial because
the record denonstrates challenges for cause to several jurors.
For exanple, juror Hrytzay indicated that she would give inproper
weight to police wtnesses over other wtnesses (R 199-203).
Juror Henry indicated that she would penalize M. Bruno for not
testifying in his defense (R 265-66).

Stella acknow edged that Hrytzay's answers "nerits a strike for
cause" (T. 266), and thought he had challenged him for cause or
peremptorily (T. 265-66). However, because the challenges were
made off-the-record, it is inpossible to know. As to juror
Henry, Stella |ikew se "would have probably made an objection for
cause at side bar" which he thought Judge Coker would have denied

(T. 268). The existing record, however, reveals no challenges
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for either of these jurors, and that the defense used all its
perenptory challenges. Stella's failure to ensure that these
conferences were put on the record was prejudicially deficient
per f or mance.

10. Failure to Investigate and Present Available Mtigation.

a. Argunent. The adversarial process conpletely broke
down at M. Bruno's capital penalty phase. Despite having alnost
a year to prepare and investigate for the penalty phase, no
adequate investigation was conducted. Critical areas of
compel ling mtigation were overlooked or ignored. At the
evidentiary hearing, it became clear that the fundamental problem
regarding the penalty phase was that no one had truly taken
responsibility for conducting a penalty phase investigation, and
certainly no adequate investigation, if any, was conducted prior
to the commencenent of trial.

Stella explained that "[m]y opinion is you cannot prepare a
penalty phase until you have thoroughly investigated, to the best
of your ability, the guilt phase" (T. 251). Stella's explanation
presumes that a thorough guilt phase investigation was conducted,
which M. Bruno submits it was not. For exanple, it was not
until the eve of trial that there was a general discussion wth
his client about retaining a mental health expert to evaluate M.
Bruno for the purpose of determning the viability of an
intoxication defense (T. 668-69). According to Stella, there was
never discussion about any particular experts or names of experts
(T. 752). Therefore, even presumng that Stella's understanding

of his duty to investigate a penalty phase conports wth
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constitutional standards, his efforts fell short in M. Bruno's
case.

The law requires that an attorney charged with the
responsibility of conducted a capital trial begin investigating
for the penalty phase before the guilt phase of the trial and not

wait until the guilt phase is over. Blanco Vv. Singletarv, 943 F,

2d at 1501-02. "To save the difficult and tine-consumng task of
assenbling mtigation witnesses until after the jury's verdict in
the guilt phase alnmpbst insures that witnesses will not be
available.” 1d. |In this case, the penalty phase commenced the
day after the guilt phase concl uded.

Part of the reason why no adequate investigation into M.
Bruno's background was conducted, particularly mental health
i ssues, was that Judge Coker did not allow any tine between the
guilt and penalty phases; as Stella explained, "[w]lhen you are
dealing with Judge Coker and nmany other judges, they did put you
under a bit of a tine gun® (T. 430). However, Stella knew that
Judge Coker was |ike that, and also knew that writ was not unusual
to go from a guilt phase to a penalty phase, give you a fifteen
mnute break where you go in, wash your face and hands, and cone
back out and start the penalty phase" (T. 431). Stella did
acknow edge, however, that he would have liked nmore tine to
prepare for the penalty phase (T. 431-32).

The other significant reason why the penalty phase
investigation fell through the cracks was that, despite Stella’s
acknow edgnent that the handling of a penalty phase is "a full-

time thing", no one had truly been assigned the responsibility
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for doing so. At the hearing, Stella testified that his
investigator "was actively involved in that portion of the
investigation" (T. 428). However, when the State called Patrick
in its case-in-chief at the evidentiary hearing, he explicitly
stated that he did not work on the penalty phase at all (T. 922,
931, 934), and never interviewed M. Bruno about his drug or

al cohol wuse in general or on the night of the offense (T. 918).
Interestingly, Patrick also testified that he was never told why
Stella was "away from the office"” and "hospitalized for

somet hing" for 28 days in March 1987 in the weeks prior to the
original trial date (T. 911-12). Thus, M. Bruno was faced wth
a situation where his life was virtually on the line, his
attorney believed that the investigator was "actively involved"
in investigating for the penalty phase, and the investigator did
not conduct any investigation whatsoever; in fact, the
investigator did not even attend the trial or the penalty phase
(T. 931).

The little evidence that was put on at the penalty phase was
not the product of a long-term and fully-investigated plan of
defense, but rather a last-mnute attenpt to do sonething. For
exanple, Stella presented the testinony of M. Bruno’s parents,
George and Elizabeth Bruno. However, their unpreparedness to
testify at the penalty phase of their son's capital trial was
evident from their testinony (R 786-799). At the hearing,
Stella’s recollection of when exactly he prepared them for their
testinony was not clear. At one point, he explained that he did

talk to the Brunos prior to their taking the stand; however,
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"[als to whether or not it was a few days before, or the night
before, | don't recall, or if it was nultiple occasions" (T.
429) . Stella also explained that "it’s quite difficult,
particularly when you're dealing with the parents of a defendant
who obviously loved their son very much, to start talking about =
to start talking with them too early about pleading for their
son's life because it would appear clear, or it's a possibility
that the jury may cone back guilty" (T. 429-30). However, Ms.
Bruno testified at the hearing that she and her husband did not
talk to Stella about her testinony at the trial (T. 891).%

The record of what occurred at the penalty phase and after the
penalty phase further denonstrates the break-down of the
adversarial process. In addition to the Brunos, Stella called
Dr. Arthur stillman to the stand. At the evidentiary hearing,
Stella explained that he wanted Dr. Stillman to be able to
testify to both statutory and nonstatutory mtigating
circunstances (T. 433, 435).2® Stella did not recall when he
contacted Dr. Stillman regarding the penalty phase (T. 434, 435,
448) . At the penalty phase, Dr. Stillman testified that M.
Bruno was insane at the time of the offense (T. 449). Stella
testified that Stillman's opinion was "[a] true elenent of
surprise. It really was the first | had heard about it" (T.
449) .

Prior to the penalty phase, Stella did not know about M.

2Mr. Bruno’'s father died in June, 1997.

*»gtillman was never questioned by Stella about the
applicability of the statutory mental health mtigating factors.
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Bruno's prior nental health hospitalization, nor had he obtained
the records (T. 436-47). He was quick to point out that this was
"not because of any negligence on our part" (T. 436), and
of fered various reasons why these records were not obtained.
First, he testified that prior to the penalty phase he had no
indication from either M. Bruno or any of his famly menbers
about the hospitalization and suicide attenpt (T. 437) .%
Stella explained that M. Bruno's nother and father "were
wonderful " but that the "rest of his famly were not cooperative
with ne, at all" (Id.).

The only famly menbers that Stella knew about prior to the
penalty phase were M. Bruno's parents and son. The realization

that M. Bruno had a sister did not come until after penalty

phase (T. 453-54). Stella explained it was either Sidney Patrick
or M. Bruno's parents who brought the sister's existence to his
attention (Id.) .?” \Wwoever it was that brought this information
to his attention, it is undisputed that Stella did not know about
this information prior to the penalty phase. It is also

undi sputed that the information about M. Bruno's prior
hospitalization and suicide attenpt was inportant infornmation, as
Stella nade attenpts after learning of the information to have
M. Bruno reevaluated, to obtain the records from that

hospitalization, and to continue the judge sentencing phase in

*Mrs. Bruno testified at the hearing that she was aware of
her son's hospitalization and suicide attenpt (T. 898-99)

_ Tt could not have been Sidney Patrick, since he was not
involved at all in the penalty phase.
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order to fully explore this inportant area. And it should be
noted that the testinmony by Dr. Stillman at M. Bruno's penalty
phase was that Stillman examned M. Bruno two tines, on Novenber
1, 1986 and again in June 1987, and that he told Stella after the
second examination that he had suspicions that Bruno was insane
at the time of the nurder but he needed sone corroboration, which
he did not receive until 48 hours before his testinmony in August
1987 (rR. 821, 822, 823).

Stella’s performance at the penalty phase was constitutionally
deficient. There can be no reasonable strategy for not know ng
that Dr. Stillman was going to testify that M. Bruno was insane,
and for not fully investigating M. Bruno's nental health history
in advance of the penalty phase. On cross-exanmination by the
State at the evidentiary hearing, Stella acknow edged that Dr.
Stillman received information about M. Bruno's nental
inpairments on the evening before his testinmony (T. 725-26); it
is obvious that Stella never talked with Dr. Stillman either that
night or on the day of the penalty phase, since he was unaware
that Dr. Stillman was going to testify that M. Bruno was insane
at the tine of the crine.

There is no reasonable strategic decision for the lack of
investigation into M. Bruno's prior nmental health history and
for not providing that information to Dr. Stillman in advance of
the penalty phase. At the hearing, Stella did offer that M.
Bruno "thwarted" the attenpts to prepare for the penalty phase
(T. 719); however, the objective facts establish otherwise. In

the first place, Stella did present sone information at the
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penalty phase (albeit he did not prepare for that testinony), and
there was no waiver of the penalty phase, nor did M. Bruno
desire to waive the presentation of mtigation (T. 734). For
example, when it cane tine to call M. Bruno's parents, Stella
explained that he "called the people | called, irrespective of ny
client's wishes" (1d.). Moreover, M. Bruno did not "thwart"
Stella when he presented Dr. Stillman and when he argued in favor
of life at the closing argument (T. 735-36). Assuming arguendo
the credibility of Stella's testinmny about M. Bruno's alleged

| ack of assistance, this did not vitiate M. Stella's
responsibility to investigate. BlancovVv. Singletarv. See also
Rose v. State, 675 So. 2d 567, 571 (Fla. 1996); Heiney v. State,
620 So. 2d 171 (Fla. 1993); State v. Lara, 581 So. 24 1288 (Fla.
1991) .

Confidence in the jury's 8-4 death recomrendation is
underm ned. There is nore than a reasonable probability that had
counsel properly prepared his wtnesses, learned of his client's
mental health background, and properly prepared and utilized
avai l able nental health expert testimony, that the result would
have been different. Conpelling statutory and nonstatutory
mtigating evidence was available yet it was not presented.
Rat her, counsel presented an unprepared Dr. Stillman, who came up
with an insanity diagnosis that was a surprise to counsel. \hat
was not a surprise to counsel, however, was the fact that Dr.
Stillman's testimony was effectively eviscerated by the State,
and M. Stella could do nothing about it. The effect on the jury

of this devastating performance of the only mental health expert
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to testify on M. Bruno's behalf can only be inagined. Had
properly prepared, qualified mental health experts been
presented, the result would have been different.

At the hearing, M. Bruno presented conpelling and unrebutted
testinony from two nental health experts who testified to the
exi stence of statutory nental health mtigating factors, as well
as a plethora of nonstatutory mitigating factors which were also
unrebutted by the State. M. Bruno first presented the testinony
of Dr. Henry Dee, a clinical psychologist specializing in
clinical, adult and pediatric clinical neuropsychology. Dr. Dee
testified that his initial neuropsychological evaluation of M.
Bruno in 1993 required six to eight hours of testing (T. 520).
On March 7, 1997 he did an additional three to four hours of
testing. In addition to the standard batteries of exam nations,
Dr. Dee also reviewed nunerous background materials on M. Bruno
(including the records from the Pilgrim Hospital regarding the
prior hospitalization and suicide attenmpt), as well as personally
interviewed M. Bruno's sisters and his son (T. 521,531,532,540).
Dr. Dee obtained information directly from M. Bruno about his
hi story of cocaine abuse. He obtained corroborative information
from his sisters, his son, friends and relatives who described in
detail a long history of extreme and chronic drug abuse,
including cocaine, L.S.D. and marijuana (T. 531). Fam |y menbers
confirnmed substance abuse beginning with glue sniffing (toluene)
at age 11-13 and |acquer thinner. He graduated to becone a
regul ar user of marijuana, cocaine, L.S. D, and Quaaludes (T.

533).
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Dr. Dee testified that M. Bruno suffered from organic brain
damage in the frontal |obes, including the nesial area of the
tenporal lobe and the bilateral frontal involvenent which |eads
to inmpulse control and increased inpulsivity (T. 529). He
concluded that M. Bruno suffers from organic brain syndrone wth
m xed features. As a result of continuous, heavy and chronic use
of drugs, including cocaine, L.S.D., marijuana, M. Bruno
sustained significant injury to his brain (T. 534). This
resulted in inpairnents of nenory, increased inpulsivity,
difficulty of inpulse control, deteriorated work performance,
inability to hold a job, "[hle had becone essentially a honeless
person, who couldn't hold a job. Hs nmental state was
extraordinarily abnormal, his nemory was extrenely unreliable,
and all the witnesses tell me this" (T. 535).

Dr. Dee further diagnosed M. Bruno as suffering from poly-
substance abuse with a dependency on cocaine (T. 540). Dr. Dee
obtained a history of substance abuse on the day of the offense
from both M. Bruno and from his son Mke Bruno, Jr. (T. 541).
This included snoking free base cocaine in the md-norning and
then continuously throughout the day, taking three mcrodots of
L.S.D. and eight or nine quaaludes (T. 541-42). I'n conbination,
Dr. Dee testified, the effect of each drug would be enhanced.
"Cocaine, in particular, leads to increasing agitation,
depression, and its effects in producing paranoia is well-known,
even in popular literature, it intensifies all those effects,
L.S.D. has a bewildering effect with anyone with normal

consci ousness. This is intensified with anyone who has sustained
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any kind of cerebral damage" (T. 543).

As a result of his conmplete evaluation of M. Bruno, Dr. Dee
opined that M. Bruno was under the influence of an extrene
mental and enotional disturbance at the time of the offense, a
statutory mental health mtigating factor (T. 546). Dr. Dee also
was of the opinion that M. Bruno's capacity to appreciate the
crimnality of his conduct or to conform his conduct to the

requirenents of the law was substantially inpaired at the tine of

the offense, another statutory mtigating factor (T. 547-48).

Dr. Dee also opined that his diagnoses of organic brain damage
in addition to the substance abuse at the time of the offense
would affect M. Bruno's ability to exhibit a high degree of
premeditation (T. 548-49).

Finally, Dr. Dee also testified to his opinion on the existence
of non-statutory mtigating factors which he believes exist in
M. Bruno's case:

[A] review of the interviews with the famly nenbers
and then repeating the interviews and considering the
evi dence given by famly nenbers and friends, he Ilived
an extraordinarily dysfunctional famly Ilife. He
suffered, as did all the children, intense and savage
attacks by his nother, child abuse as we would see it
today, was quite severe. And | nean the famly didn't
function well in many ways.

The children were beaten frequently. They were
terrified, afraid if being at hone, avoided being at
hone, and when he was at honme, he used drugs,
apParentIy, al t hough he wouldn't say so. H s siblings
felt it was- he used drugs to nitigate against their
shared feelings of terror and distress that were a
result of the fact of sinply being at hone. They said
the environment was so unpredictable they sinply never
knew what to expect from one day to the next or just
indi fference or added chores. They never knew what was
going to happen.
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The ol dest daughter left home at an early age, eloped
in order to avoid the hone. That's testified to by
both her and the people that |ived nearby, whom she

tal ked about this decision with, and the mddle child
spent much of her life avoiding being at hone, in order
sinmply because she couldn't tolerate what went on
there.

....the nother was clearly the domi nant figure and they
were terrified of her when they were snmall.

(T. 549-50, 552-53).

M. Bruno also presented the testinmony of Dr. Jonathan J.
Lipman, a neuropharmacol ogi st, which discipline involves the
effects of drugs on the nerves, brain and behavior (T. 798). Dr.
Lipman was asked to investigate the possibility that
neur ophar macol ogi cal issues were relevant to the case of M.
Bruno (T. 802), and interviewed and tested M. Bruno over "the
better part of two days", and reviewed three volumes of
background information to review in conjunction with his
evaluation of M. Bruno (T. 802-04). Dr. Lipman testified that
the interview with M. Bruno was conducted for purposes of doing
a drug abuse history, for gaining an understanding of M. Bruno's
mental functioning during the course of his life and how this had
been influenced by drug use and abuse, and to review his medical,
psychiatric and social history (T. 804). Dr. Lipman also
interviewed M. Bruno's son, Mke Jr., his sisters Gna and Mary
Ann, and discussed the case with Dr. Dee, who had perfornmed
neur opsychol ogical testing on M. Bruno (T. 805).

Dr. Lipman testified to M. Bruno's long and severe history of
drug and substance abuse, beginning wth inhalants, graduating

from tobacco to alcohol, to marijuana and anphetam nes, to

87




barbiturates and Quaalude, into the "gpeedballing" behavior (T.
806-07). M. Bruno's use of L.S.D. inpacted his drug behavior
begi nning at age seventeen

The drug use started to acquire a different character,

in that he began to use hallucinogens, L.S. D |lysergic

acid diethylamde, and STP, which is related to shorter

action drugs, and nmescaline, another hallucinogen.

He continued to use these drugs in the years forward

What was remarkable, though, in his use of L.S.D at

this early age of seventeen, to me, was that as L.S. D

tol erance develops in the normal person, and it

devel ops quite profoundly, this drug has less and |ess

effect. Such that L.S.D. users will tell you that

taking L.S.D. on two days because it will have no

effect on the second day. And this is quite true. You

have to wait at least a week to get the same kind of

effect fromit.

But there is an alternative strategy, although it's not

safe, and that is on the second day, you can take nore

L.S.D. to overcome the effects of tolerance. And at

age seventeen, Mchael Bruno was taking seven doses at

atine of L.S.D
(T. 809-10). Dr. Lipman also testified that as tolerance to
L.S.D. developed it would not be unusual for the person taking
the drugs to drive a car and otherwise function (T. 811).
Wien L.S.D. is taken in conbination with cocaine, a phenonmenon
that he described as "unusual", he stated that "[tlhe two drugs
do have an increased psychotoxic effect, in that the adverse
effects of cocaine are psychotic nomentum nmeaning it resenbles
cocai ne. Cocaine and the anphetam ne, when chronically used
cause psychotic syndrome, which provoke or exasperate on, or nake
worse, those adverse effects” (T. 819).

Dr. Lipman testified that M. Bruno's cocaine abuse began at

about age 22 after his return from Sweden and accel erated through

age 25, when it becane a chronically abused drug used in the
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context of his rock-and-roll band and social group (T. 819-20).
He began free-basing cocaine and suffering from the psychotic
syndronme (T. 821-22). Dr. Lipman also testified that these
behaviors which M. Bruno reported as beginning to happen in 1981
when he was 29, were confirnmed by Mke Jr. as behaviors that he
recogni zed at the tine of the offense (T. 822). Dr. Lipman also
testified that he received corroboration of M. Bruno's condition
in the period preceding the crime from his sister, Miry Ann (R
851), as well as other famly menbers (T. 851-54).

Dr. Lipman agreed with Dr. Dee's findings and that as to M.
Bruno, *I[iln general, he does have a neuropsychol ogical evidence
of inpaired inpulse control and, also, he has an abnormality of
tenporal lobe function" (T. 823). He opined that M. Bruno was
under the influence of an extrene mental and enotional
di sturbance at the time of the offense, a statutory mtigator (T.
838), and that M. Bruno's capacity to appreciate the crimnality
of his conduct or to conform his conduct to the requirements of
the law was substantially inmpaired at the time of the offense (T.
839; 40;47).

M. Bruno has established his entitlement to relief. M. Bruno
presented unrebutted evidence of both statutory and nonstatutory
mtigating factors. This evidence was not presented at the
penalty phase; furthernore, to the extent that areas such as drug
use were touched upon during the penalty phase, the evidence
presented during the evidentiary hearing was qualitatively and
quantitatively superior to that which was presented at the

penalty phase. Judge Coker would not have been free to ignore
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the evidence of mtigation presented by M. Bruno at the
evidentiary hearing, had it been presented at trial. N bert v.

State, 574 so. 2d 1059, 1062 (Fla. 1991).

This Court have not hesitated to find ineffectivenss despite
the presentation of some mitigation at trial, particularly when
the trial courts in those cases found no mtigation to exist.
State v. Lara, 581 So. 2d 1288 (Fla. 1991); Hildwin v. Dugger,
654 So. 24 107 (Fla. 1995); Rose v. State, 675 So. 2d 567 (Fla.

1996). M. Bruno was prejudiced by counsel's failures despite
the existence of aggravating factors. In cases such as M.
Bruno's, where trial counsel failed to present available
substantial mitigation, particularly conpelling and unrebutted
statutory mitigating factors, this Court has granted relief
despite the presence of numerous aggravating circunstances.

Lara; Rose; Hildwin; Phillips v. State, 608 So. 2d 778, 783 (Fla.
1992); Mtchell v. State, 595 So. 24 938, 942 (Fla. 1992);
Bassett v. State, 541 So. 2d 596, 597 (Fla, 1989). This Court

has also granted relief when the defendant had a prior nurder

convi ction. Torres-Arbol eda v. Duqger, 636 So. 2d 1321 (Fla.

1994). The evidence presented at M. Bruno's hearing is
identical to that which established prejudice in these cases, and
M. Bruno is simlarly entitled to relief.

b. The Lower Court's Order. The lower court found that
M. Bruno's alleged failure to cooperate with Stella "prevented
M. Stella from initially obtaining information relating to
Defendant's previous hospitalization at Pilgrim State Hospital"

(PCR 192). This is not accurate. The reason that Stella did
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not know about the prior hospitalization was he failed to conduct
an independent investigation. For exanple, Stella acknow edged
that he had a good relationship with M. Bruno's parents, yet he
never discussed their son's history with him Ms. Bruno, for
example, was well aware of her son's hospitalization at Pilgrim
Hospital and his suicide attenpt (T. 898-99). M. Bruno's sister
obviously knew about her brother's hospitalization, but Stella
did not even know of the existence of the sister until after the
penalty phase (T. 454, 600).2® See also PCGR 195. The alleged
noncooperation of M. Bruno in no way vitiated Stella's
responsibility to investigate and prepare, and there can be no
reliance on a "Bruno-did-not-want-mental-health" strategy since

Dr. Stillman Wwas presented, and once Stella found out about the

2The trial court wote that Stella did not call M. Bruno's
sister at the penalty phase because "she would testify that the
Def endant had previously attenpted to sexually nolest her during
her adol escent years" (PC-R 196). The court bought Stella's
testinony without any regard to its patentlhl sel f-servi n%_ nat ure
and his frequent use of "dramatic license" he often exhibited at
trial and during the hearing. H's "recollection" of speaking to
the sister was far from certain; as he testified, "asg bizarre as
this is going to sound, | don't recall if it was during or
imrediately after the penalty phase, when we were finally able to
get in touch with her" (T. 454-55). The clearest evidence that
Stella was using nore "dramatic license" was his explanation for
not calling her at the penalty phase because she would allegedly
have said that M. Bruno nolested her. However, Stella had
al ready acknow edged that he did not know of the sister's
existence until after the penalty phase. How Stella coul d
testify that he had a strategic reason for not calling a witness
about whose existence he was unaware denonstrates his |ack of
credi biIit(}/. The court's reliance on this fact further overlooks
that imediately following this testinmny about alleged sexual
mol estation, Stella expressly stated that "we did not seek
corroboration of what she had said" (T. 456). In any event,
Stella did not need to call the sister as a witness in order to
gain access to the Pilgrim Hospital Records, as he eventually got
them with her assistance (despite her alleged hostility as
explained by Stella) and never called her to testify.
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mental hospitalization, he rushed to file a pleading in court.
O course, this was done not to assist M. Bruno but to cover his
own deficiencies.

Any reliance on the fact that Dr. Stillman testified to
mtigation at the penalty phase conpletely fails to contenplate
that Stillman's testimony was not only divulged by Stella to the
court and the State as incredible, but that it was destroyed on
cross-examnation and during the State's closing argument.
Stella’s dispute with the single mental health expert in the case
infected the jury's consideration of the nental health evidence,
and led the prosecutor to argue to the jury, wthout objection,
that Dr. Stillman "doesn't know what he's tal king about" (R
885). As to Stillman's insanity testinony, the prosecutor
further assailed its credibility: "all of a sudden at the time
of sentence he runs in and says the defendant was insane at the
time of the offense. He is wong. He sinply never came to that
concl usi on. You know that he never came to that conclusion. W
have to give M. Stella nore credit than this, to let that
defense pass by" (R 884-85). As if the State's assaults on
Stillman's credibility was not enough, Stella hinmself distanced
himself from his own expert (R 886-87). Incredibly, Stella then
told the jury that as to Stillman, v"you can believe any part of
what he says, all of what he says, none of what he says" (R
898) .?*

~ ®Even this Court on appeal observed: "Viewing Dr.
Stillman's testinony as a whole, we believe the trial judge had
di scretu))n to discount nuch of his opinion." Bruno, 574 So. 2d
at 82-83).
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The |ower court concluded that the evidence presented at the
evidentiary hearing as to nmental mtigators was presented to and
rejected by the trial court and the jury (PCGR 202-02). The
| ower court ignored the evidence. At no time was Stillman asked
about the statutory mtigators during the penalty phase. At the
evidentiary hearing, M. Bruno presented unrebutted testinony of
the existence of two statutory nental mtigators, corroborated by
background information and conpetent evaluations by conpetent
doctors, as well as a plethora of nonstatutory mtigating
evi dence. The lower court's conclusion that statutory nental
health mtigation had been presented and rejected finds no
support in this record.

Moreover, the scant testinobny at the penalty phase from M.
Bruno's parents as to the allegedly "happy" childhood of their
son was a far cry fromthe truth (R. 787, 91). Dr. Dee provided
a lengthy recitation of M. Bruno's childhood, gleaned from his
interviews with the famly and his evaluation of M. Bruno, which
painted afar different picture than was portrayed at the penalty
phase (T. 549-50, 552-53). None of this evidence was presented
at the penalty phase because counsel failed to investigate.

As to Stella’s failure to prepare M. Bruno's parents for their
testinony, the lower court found that their testinony "was
presented as a matter of reasonable trial strategy in an effort
to reflect nental mtigating circunstances” (PCR 197). M.
Bruno's parents were not in a position to testify as to the
statutory nental health mtigators, nor were they prepared for

their testimony by Stella. |In addition to her scant testinony
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about her son, including his strange haircuts, Ms. Bruno stated,
after being asked about what punishnment should be neted out by
the jury, that "All | can say is that | don't have nuch tine,

nei ther does ny husband. But if that's your w sh and you think
that you are doing right, God bless you. But other than that |
don't know what to say. | just feel very sorry for ny husband,
but if a child does something wong, he should be punished. That
is ny belief" (R 792-93). The testinony of M. Bruno’s father
fared no better. In addition to being asked about his son's
tatoos and weird haircuts, he told the jury that essentially his
son did not deserve "what he is going to get" (R 798). The
prosecutor then seized on this testinmony in his closing argunent:

"These facts are a case for death. Even the defendant's own

father knew it. He said when he was asked what he should get out

of this, he said | don't think he deserves that he is going to

set He knows what he's going to get. I[t's iust inherent in the
nature of the fact of the nurder that M. Bruno conmtted. It's
a death case. It is what he deserves" (R. 892).

There was no reasonable strategy to put on this type of
testinony. Stella acknow edged that he "was not very happy" wth
their testimony, and did not know in advance they were going to
say what they said, even though he believed he had spoken with
them and they were "actively involved in their son's case" (T.
601) . However, Ms. Bruno testified at the hearing that Stella
did not prepare them for their testinony at the penalty phase (T.
891). The lower court's order is erroneous.

11. Failure to Cbject to State's Inproper Comments. A nunber of
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i nproper argunents at the penalty phase were made and a nunber of
i mproper comments were made by witnesses and the State that went

unobjected to by counsel to M. Bruno' s prejudice. Strickland v,

Washi nqton, 466 U. S. 668 (1984).

a. Caldwell violations. The jury was repeatedly
msinforned as to its sentencing responsibility in violation of
Caldwell v. Miggigsgippi, 472 U S. 320 (1985) (R 144, 176, 789,
883, 909, 911). Stella did not object "so one would think that |
was not thinking of Caldwell at that time" (T. 622). The lack of
obj ection was unreasonable and prejudicial, for it not only
wai ved the point on appeal, but resulted in the jury being
m si nf or ned.

b. Stipulation to Non-Violent Crines. CQutside the
presence of the jury at the penalty phase, Stella stipulated to
the introduction of M. Bruno's prior convictions for narijuana
and cocaine possession (R 783). \Wen the jury cane in, the
prosecutor then recited to the jury the stipulation as to the two
prior felony convictions (R 785).

Counsel unreasonably stipulated to these non-violent
offenses and failed to object, to M. Bruno's substantial
prej udi ce. Nonvi ol ent felonies are not relevant at a penalty
phase, and can only constitute nonstatutory aggravation. _Maggard
v. State, 399 so. 2d 973 (Fla. 1981). Stella did recall if he
knew that he could waive the statutory mtigator of no
significant prior crimnal history, but was aware that if he did,
the State would be precluded from bringing in any priors (T.

625) . The State made a feature of these crimes before the jury.
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see R 827, 828, 884.

c. Failure to Object to Evidence of Tattoos. One of the
bases for Dr. Stillman's opinions about M. Bruno's nental health
was nunerous tattoos on his body. The prosecutor then portrayed
the tattoos as denonstrating that M. Bruno was "evil" (R. 820).
He was nore explicit when he cross-examned M. Bruno, when, in
his first question, he asked about the "swastika tattoo" and
whether it was a "Nazi good | uck sign" (R. 848). These
inflammatory remarks were unobjected to by stella, who initially
opined that references to swastikas "could" be prejudicial; when
questioned further, he altered his answer and testified that
"yes, a swastika is definitely prejudicial" (T. 627). Stella’s
failure to object was unreasonable, and the prejudice is evident.

d. | nproper Argument on Aggravators. The State argued to
the jury that it could find as a prior violent felony the robbery
that M. Bruno had just been convicted of, despite the fact that
the robbery involved the same person that was killed. Counsel's

failure to object was unreasonable. Wasko v. State, 505 So. 2d

1314 (Fla. 1987). Moreover, the State invited the jury to count
three aggravators--pecuniary gain, felony nurder, and prior
violent felony--as three separate aggravators or just one (R.
889). This was also legally incorrect, Provence v. State, 337
so. 2d 783 (Fla. 1976), yet counsel unreasonably failed to
obj ect .

ARGUMENT || -- axE VIOLATION. Due process requires that an
i ndi gent defendant have access to an independent conpetent nental

health expert who conducts a conpetent examnation and assists in
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the defense of the case. Ake v. Oklahoma, 470 U S. 68 (1985).

M. Bruno's right to a professionally conpetent, court-funded
eval uation of his conpetence to stand trial was violated by
counsel's failure to ensure that Dr. Stillman had the necessary
and vital information he needed to render a tinely, accurate
diagnosis of M. Bruno's nmental condition, and by Dr. Stillman's
reliance on Mr.Bruno's self report wthout any corroboration
until 24 hours before his testinony,

Because his advocate and his expert totally failed to
comuni cate, M. Bruno was left wthout the essential resources
necessary to present the truth about his culpability. This
failure to conmunicate or to operate in concert was exacerbated
dramatically by counsel's other fatal failings, including the
failure to perform even the nost mninal of investigations into
M. Bruno's |ife and background.

Counsel's know edge about his client's life and famly was such
that he was unaware of such basic facts as who conprom sed M.
Bruno's imediate famly. He did not know that his client had a
younger sister until after the jury recomrended death, nor did he
know that his client had attenpted suicide, had an extensive drug
dependence history, and had been psychiatrically hospitalized (R
1094) , When he belatedly discovered information which was
readily available for use during the relevant stages of the
trial, he filed a notion seeking another psychiatric evaluation
before the judge sentencing proceeding. That notion was replete
with privileged information, including the alleged "fact’ that

neither M. Bruno nor his fanily had relayed crucial background
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information to counsel earlier (R. 1093) ,

Because counsel failed to perform effectively in the gathering
of background information about M. Bruno, his court appointed
mental health expert could not consider facts vital to reaching
accurate diagnostic inpressions. The record nmakes it clear that
Dr. stillman was attenpting to obtain additional information
about M. Bruno, but had received only basic facts sone 48 hours
before he testified at the penalty phase (R. 822). Those facts
allowed himto form the opinion that M. Bruno was insane at the
time of the offense (R 821). Not only were these opinions
formed too late to provide M. Bruno a viable defense, but the
psychiatric testimony strongly indicates that counsel and his
expert did not even discuss the information or conclusions which
flowed from its consideration.

Counsel and Dr. Stillman failed M. Bruno in other fundanental
ways as well. In this capital case, counsel sinply ignored or
over|l ooked mental health issues relating to punishnent. Dr.
Stillman's appointment was limted to assessing M. Bruno's
sanity at the offense and conpetency to stand trial (R 975-77,
1004) . When the sole issue before the penalty phase jury was the
bal ancing of mitigating and aggravating factors, counsel failed
to elicit asingle opinion from the psychiatrist about the
presence or absence of such factors. The closest Dr. Stillman
came to rendering a direct opinion on these issues was his
"gurprise" statement on cross examination that he did not believe
M. Bruno was sane at the time of the offense (R. 821).

Stella had a duty to provide accurate infornation about his
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client and to investigate and relay the facts surrounding all
rel evant events related to this capital case. Had counsel
performed effectively, a wealth of material would have been
shared with the court appointed expert; viable conclusions would
then have been presented to the judge and jury, and M. Bruno
woul d not have been sentenced to death. Relief is warranted.
ARGUMVENT [11--- JURY INSTRUCTIONS. The |lower court permtted M.
Bruno to put on evidence regarding his allegations that the
penalty phase jury instructions given in his case were
unconstitunally vague. M chael Radelet, the chairman of the
Department of Sociology at the University of Florida in
Gainesville was called as a defense witness to testify in support
of M. Bruno’s claim

An instruction violates the Eighth Amendnent if there is a
"reasonable likelihood that the jury has applied the challenged
instruction in a way that prevents the consideration of

constitutionally relevant evidence." Boyde v. California, 494

U.8 370, 380 (1990). In assessing whether such a |ikelihood
exists, courts in the past have been forced to rely on what
amounts to judicial speculation concerning jurors' understanding
of particular instructions. Radel et, however, was able to nake a
nore direct, enpirical assessnent of the effect of challenged
jury instructions, based on scientific research, including his
1993 study of penalty phase jury instructions. After describing
the outlines of his study (T. 364-68, 374), he explained that the
data from his research in a nodel death case, wherein he used the

same instructions used in M. Bruno's case, indicated that
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"nunber one, jurors have great m sunderstandings of the
instructions read at the penalty phase of capital trials, and
two, these msunderstandings are directly related to increased
imposition of the death penalty by creating a presunption in
favor of death" (T. 392). Hs review of the responses to the
twenty five questions he asked denonstrated enpirically that the
penalty phase instructions used in Florida were unreasonably
vague and confusing from the perspective of his sanple group (T.
376-93) .

Based on Radelet's study, not available at the time of M.
Bruno's trial, the jury instructions in this case violated the
Eighth and Fourteenth Amendnents and create an inpermssible risk
that the death penalty nay be inposed arbitrarily and
capriciously. Furman v. Georgia, 408 U S. 238 (1972); Godfrey v.
Georgia, 446 U.S. 420 (1980); Lockett v, OChio, 438 U S. 586
(1978)

ARGUMENT 1V -- CUMJULATIVE ERROR.  The numerous and varied

constitutional violations that occurred in M. Bruno's case
warrant relief. The errors outlined herein nust also be
considered in light of the various errors the Court found on
direct appeal but determned harmless. Bruno, 574 so. 2d at 80;
81

CONCLUSI ON

M. Bruno submts that relief is warranted in the form of a

new trial and/or a new sentencing proceeding.
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