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STATEMENT OF THE CASE

In 1981, Leo Jones was convicted of the nurder of Jacksonville
police officer Thomas Szafranski and sentenced to death. Bot h
conviction and sentence have survived nunerous challenges, on
direct and coll ateral appeal. State proceedings include the
original trial in 1981 and 3.850 evidentiary hearings in 1986, 1992
and 1997. The defense at the original trial included a theory that
G en Schofield was the person who really nurdered officer
Szafranski. This theory obviously was rejected by the jury, which
convicted Jones. The 1986 hearing concerned primarily an allegation
that trial counsel was ineffective for failing to discover and
present evidence that G en Schofield was the real killer of officer
Szaf ranski . The circuit court's denial of relief was affirmed by

this Court in Jones v. State, 473 So0.2d 1244 (Fla. 1985). The 1992

hearing concerned primarily an allegation that Jones had uncovered
new y-di scovered evidence that he was innocent and that G en

Schofield was the real killer. In Jones w. State, 678 So.2d 309

(Fla. 1996), this Court affirmed the circuit court's judgnent that
Jones had failed to present new y-discovered, adm ssible evidence
sufficiently credible to entitle himto a new trial under this

Court's reasonabl e-probability-of-acquittal standard.! In his

"In_Jones v. State, 591 So.2d 911 (Fla. 1991), this Court
adopted a new standard for reviewing clains of new y-discovered
evi dence of innocence, holding that "the trial judge should
consider all newy discovered evidence which would be adm ssible
and determ ne whether such evidence, had it been introduced at
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| atest 3.850, Jones once again contends that he has uncovered newy
di scovered evidence that he is innocent. Once again (for at |east
the fourth tine), he has been given the opportunity to present
evidence on his claim that he is innocent and that den Schofield
is the real killer. Once again, he has failed utterly to present
credi bl e evidence of his innocence. What he instead has offered
includes testinony which is not newy discovered and could have
been presented years ago (that of den Schofield, for just one
exanple), false affidavits, unpersuasive hearsay testinony from
mul ti-convicted i nmates who came forward only at the "eleventh
hour," and testinmony from an alleged eyewitness who has only the
vaguest clue about the circunstances of officer Szafranski's nurder
and who ultimately admitted on cross-examnation that he had not

seen Schofield shoot anyone.

the trial, would have probably resulted in an acquittal."
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STATEMENT OF_THE FACTS

A.  THE NEBEW.Y-D SCOVERED- EVI DENCE CLAI M
The application of the appropriate standard for evaluating

new y-di scovered clains of innocence requires an evaluation of the

"wei ght of both the newl y-di scovered evidence and the evidence

which was introduced at the trial." Jones v. State, supra, 591
So.2d at 916. In addition, Jones contends that everything he has

ever presented or had the opportunity to present (regardless of
whet her or not he actually did) at any previous 3.850 hearings
should also be considered substantively in resolving his claim of
i nnocence. The State does not agree, but would contend that what
Jones previously presented or at |east had the opportunity to
present is relevant to the issues of both due diligence and also
whether or not proffered evidence is newy discovered. The State
described the evidence and other matters presented at trial and at
the previous 3.850 hearings in its brief on appeal from the 1992
evidentiary hearing concerning Jones' claim of innocence. I nst ead
of revising and redrafting its previous factual summary (especially
given of the limted ampbunt of tinme the State has to file its
answer brief), the State would ask this Court sinply to take
judicial notice of its Answer Brief filed in this Court in Case No.

81,346 on or about July 13, 1995.2 For this Court's convenience,

"Jones attorneys had from at |east Decenber 31, 1997 (the
date Judge Johnson issued his order denying relief) until
February 6, 1998 (i.e., nhore than a month) to draft Jones' 100-
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a copy of the relevant portions of its previous brief are attached
hereto as Exhibit a.®* As for the evidence presented at this
hearing, the State cannot accept Jones' incorrect, msleading and
i nconpl ete statenent of facts. However, before presenting its own
statement of facts, the State would offer a few prelimnary
observati ons:

First, although Jones has peppered his brief with hints that
his evidentiary presentation was seriously curtailed, in fact he
presented some twenty-four witnesses in a hearing that |asted four
days. These twenty-four witnesses included several that clearly
were not new y-di scovered under any possible interpretation of that
term including d@en Schofield, whose presence at the courthouse
during the 1992 hearing was specifically disclosed to Jones’
counsel, but who nevertheless was not called as a witness,? and
assi stant public defender Bill Wite, Whose affidavit was appended

to Jones' 1991 3.850 notion but who did not testify at the ensuing

page initial brief. The State was given one week to draft its
response to a docunent it first saw the afternoon of February 6.

3In its previous brief, the trial transcript was cited to
as TR, the 1986 3.850 hearing was cited to as PC-R and the 1992
3.850 hearing was cited to as PC-R2. For convenience, the State

wi Il adhere to this style in its transcript citations to the
previous proceedings. The record on appeal in this case will be
cited to as R through RVIII. Please note that the instant 3.850

notion and appendix thereto are located in the Record on Appeal
in Case No. 91,587 (the appeal from Judge Soud’s denial w thout
prejudice for failure to verify). Thus, it wll be necessary, on
occasion, to cite to that record.

‘see Jones v, State, supra, 678 So.2d at 314.
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1992 hearing.’

Second, although Jones conpl ains about the exclusion of
testinony and/or the failure of the circuit court to consider out-
of-court statenments allegedly nade by former police officers Mindy
and Eason, it should be noted that both Mindy and Eason had been

subpoenaed as W tnesses by Jones at this hearing and were available

to testify. Jones's attorneys were not precluded from calling them
as wtnesses; instead, Jones' attorneys chose not to call them
(RVI1 1031, 1040).

Finally, it must be noted that it has never been disputed that
both Jones and Schofield were drug dealers in the area, or that
Schofield had been in Jones' apartment earlier that evening, or
that, initially, Schofield also was a suspect. Al'l of these
matters have been known from the beginning. A brief description of
the facts of the crime may assist this Court in its evaluation of
the testinony presented at this hearing, particularly that
presented by "Shorty." Stated briefly, at about one o'clock a.m,
three police cars left the scene of a hostage situation on Lee
Street in Jacksonville and proceeded east on 6th Street toward Leo

Jones' apartment building, planning to turn north on Davis Street.'

5 See Appendix to Jones' 1991 3.850 notion; Bill Wite's
affidavit is located at page 113, Record on Appeal in case no.
78,907.

® A diagram of the area was introduced in evidence at the
instant hearing (Defendant's Exhibit 10, RVIl 1121-23). For this
Court's convenience, a copy is attached to this Brief as Exhibit
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Oficer Szafranski was in the third and last of these three police
cars. Just before the three cars reached Davis Street, officer
W noth passed by, heading South on Davis. After the two lead cars
turned North on Davis Street, officer Szafranski was shot. H's car
came to a stop in the intersection, turned partially to the left.
O ficer WInoth, neanwhile, had made a U-turn (intending to join
the other officers) and he proceeded imediately and directly to
the victims car. There was a bullet hole in the top mddle part
of the w ndshi el d. O ficer Szafranski was bleeding from the head.
He apparently was in convulsions, and his foot was jamred hard on
t he brake. Oficer Wlnmoth reached in and put the car in park.
Ot her officers arrived within seconds; within mnutes, the area was
sealed off, and Jones was arrested in his gun-filled apartnent
across the street. Two Marlin 30-30 lever action rifles was found
under his bed, one of which had Jones' fingerprint on it.
Bal | istics exam nation conclusively identified the nurder weapon as
a Marlin 30-30 lever action rifle, and testified that the
striations and other nmarkings on the fragmented bullet were

consistent in all identifiable respects with having been fired from

B. The Court should note that this diagram is drawn with south
to the top. As the diagram shows, Davis runs north and south
while 6th street runs east and west. Lee and Madison also run
north and south, parallel to Davis, with Lee to the west of

Davis, and Madison to the East. Fifth Street is one block south
of 6th Street, with 4th and 3rd two and three bl ocks,

respectively, south of 6th. Because Interstate 95 is immediately
west of Lee Street (parallel to Lee), 6th Street dead-ends at Lee
street.




the Marlin 30-30 lever action rifle found under Jones' bed with his
fingerprint on it.” Jones confessed the next day.'

Wth these prelimnary matters out of the way, the State
offers the following summary of the evidence presented at the
i nstant hearing:

Roy WIliams--the new "eyew tness" whose discovery ostensibly
justified one nore evidentiary hearing notw thstanding that Jones'
new y- di scover ed- evi dence-of -i nnocence claim was fully litigated in
1992--testified, initially, that he was at the scene when officer
Szafranski was shot. He had been with Schofield earlier that night
(RI11 285). Sone tinme later, as WIlians was wal king "down Fourth
and Davis, Sixth and Davis," he saw Schofield "bending down by the
apartnment or the house" where Leo Jones was staying (R 11 286,
288). Schofield had a gun (RI11 287). Wllians was standing
across the street with a woman. WIlliams testified he “just heard
sone gunfire, and that's it" (RI11 288). WIllians started "walking

back down the other end.” He saw Schofield running down Lee

"Because the bullet was so damaged, a Conclusive
identification tying the bullet to that particular Marlin 30-30
was not possible; however, the examner did have enough points of
conmparison conclusively to identify the nurder weapon as a Mrlin
30-30 lever action rifle and conclusively to exclude the other
Marlin 30-30 rifle (the one without the print) as having been the
murder weapon. The bullet was entirely consistent with, and
could have been fired from the Marlin 30-30 with Jones' print on
It.

8 as noted above, a conplete recitation of the trial
evidence, Wth citations to the record, is attached to this brief
as Exhibit A




Street. He saw Marilyn Manning® and told her Schofield was in

trouble and she should pick himup (R 11 289). The three of them

rode off together (RI11 290). WIllianms could not renmenber if
Schofield still had a rifle (RI11 291). He never told anyone about
any of this until "sone guy," who could have been CCR investigator

Mke Chavis, cane to see himin jail (RI11 291) , He testified that
everything in his affidavit was true (R 11 293). However, contrary
to what his affidavit states,!® when asked on direct examination if
he had seen @ en Schofield fire the shot, WIIliams answered, “No,
sir. . . . The only thing I seen him bend down. | didn't see him
shoot the rifle.” (RI11 296).

On cross-examnation, WIllians retreated further from what he
had stated in his affidavit. First, although he had stated in his
affidavit that he had seen Schofield "aimng a rifle at a police
car coming_down 6th St-reet toward Davis Street,” his testinony at
the hearing was that officer Szafranski's car had been parked on
Davis Street, in front of Leo Jones' apartnment house, with both its

right-side tires next to the curb (RI11 301, RIV 437, 439).

’Ms. Manning was interchangeably referred to as Marilyn or
Marion. She is the same Marion Manning who testified at the 1986
hearing that she picked up den Schofield at 3rd and Davis after
the shooting, and that Schofield had told her that Leo Jones had
just shot sonebody at 6th and Davis (PC TR 115, 120).

0 5ae Jones' Appendix to the instant 3.850 motion. WIIlians
stated in his affidavit that he "saw Gen Schofield shoot the
police officer through the w ndshield" (p. 173 of Record on
Appeal, Case No. 91,587).




Second, although Wllians clained in his affidavit to have been
talking to a female friend of his at 6th and Davis when he saw
Schofield kneeling, he testified that he had been at 4th and Davis
when he heard gunfire (RI11 298). An attenpt to pin WIIlianms down
on just where he had been when he "saw' Schofield kneeling down
brought an initial response that he had been "across the street" by
a dentist's office (RI11 303). However, he subsequently testified
that he had been three blocks away, on 3rd and Davis. Mor e

importantly, he could not even tell who it was he saw kneeling.

Instead, the "girl" he was with pointed and said, "Ain't that
denn," to which he replied, “I guess so. | don't know' (RI11
319) . Asked specifically whether or not he knew if it was denn
Schofield who had been kneeling down, WIlianms stated, "No, ma'am

| didn't know whether that was G enn Schofield. No, ma'am" (RI11

319) ., The follow ng cross-exam nation ensued:
Q So you don't know who you saw with that rifle, do
you, Sir?
A No, ma'am-yes, ma’am--not really. | didn"t know
until the girl told me, "I think that's Genn Schofield."

I go, “I don't know, is it," you know

Q Al right. So on the night in 1981, you weren't
sure whether that was denn Schofield with that rifle,
were you, sSir?

A No, ma'am not really.

Q It could have been Jones with that rifle, couldn't
it, sir?
A No, ma’am. You got the wong man on death row.

That man ain't the man. You got the wong man on death

9




r ow.

Q Real | y?

A Yeah.

Q Wio told you that?

A Ain't nobody got to tell ne that. You got the wong
man on death row.

Q Tell me how it is that you know this, M. WIIians.
A | know that for a fact you got the wong man on
death row.

Q On what do you base that opinion, sir?

A | base that on everything.

Q For instance?

A Yes, ma’am.

For instance?
A Ma' anf?
Q G ve us sone facts on what you base your opinion.
A What | base ny opinion on?
Q Yeah.

A You letting the other man get away with nurder. You
got the wong man on death row.

Q Really? W told you that, M. WIIliams?

A Ain't nobody got to tell me that. That's facts.
Ain't nobody got to tell me. Got the wong man on death
r OW.

Q Upon what facts do you base that opinion?

A On everyt hi ng.

* * *

10




A That’s just ny opinion. | think you all got the
wong man on death row, and I'm going to keep saying that
there.

* kK

0 Can you say under oath, swearing to God, that vyou
saw denn Schofield shoot Tom Szafranski?

A | can't really say. | can't say.
(RIII 320-21, 336-37, RIV 443).

Not only was WIlianms unable to give any basis for his belief
that Jones was innocent, but, incredibly, when asked if he had read
the affidavit that Jones' attorneys had secured from him WIIians
reveal ed that HE CANNOT READ AND NO ONE READ THE AFFIDAVIT TO H'M
BEFORE HE SIGNED IT (R 11 324, RV 421). Furthernore, he denied
ever having nade several of the statements in the affidavit, and
other statenments in the affidavit are contradicted by his
t esti nony. For exanple, (a) WIIlianms acknow edged telling CCR
investigator Chavis that he had seen denn Schofield kneeling down
by an apartnent building where Leo Jones lived (RIIT 328), but, in
fact, he had seen no such thing; (b) he never told M. Chavis that
he had seen G enn Schofield shoot a policeman through a w ndshield
(RI11 328-29); (c) he acknow edged on cross-exam nation telling M.
Chavis that Schofield had run behind Jones' apartment, down Madison
toward 4th Street (RIII 329), but his earlier testinony had been
that Schofield had run down Lee Street, which is one block west of
Davis, while Mdison is one block east of Davis; and, finally, (d)

he denied ever telling M. Chavis that Schofield had told him that

11




he had thrown the rifle in the river (R11 331-32).%"

Further exam nation revealed that not only was WIIlianms unable
to say that he had ever seen Schofield with a rifle or that he had
seen Schofield shoot anyone, but he was conpletely unfanmiliar wth
the actual circunstances of the shooting. As previously noted, he
testified that officer Szafranski's car had been parked in front of
Leo Jones' apartnent, which is south of the intersection of 6th and
Davis, instead of being in the intersection, turning north on
Davis, when the shots were fired. In addition, he claimed that
officer Szafranski had been sitting in his car witing a report,
with his done light on (R 11 370). He even insisted that officer
Szafranski had gotten out of his car at one point and had | ooked
around with a flashlight (RIV 439, 450). He also testified that
the bullet "canme on the side," not through the front wi ndshield RV
436) . WIlliams could not describe officer Szafranski; he didn't
even "know what race he was, it's been so long" (RV 439).
Finally, he had the assassin holding the rifle to his left shoul der
while kneeling on his right knee (R Ill 355 RV 433), which, as
the trial court noted in its order, is "totally inconsistent for

one firing a rifle" (R 146).

" n addition, WIlians denied ever having nmade statenents
attributed to him by reporters Ellen McGarrahan and M m Brubeck.
See Appendix to 3.850, docunent 36 (Record on Appeal in Case No.
91,587 at p. 307). For exanple, WIIlians categorically denied
having told anyone that he had seen Schofield get a rifle out of
a car; he did not know where the rifle "came in at" (RI11 315-
16) .
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In addition to Roy WIllians, Jones presented the testinony of
two other persons who claimed to have Schofield in the area near
the time officer Szafranski was nurdered. Dwayne Hagans was the
first of these two witnesses to testify. He clainmed that he saw
Schofield when it was "about summertinme” in 1981, right after
Hagans had robbed a crap game on Ashley Street. Schofield, driving
a rental car, flagged him down, and offered hima rifle. Hagans
saw "all these police comng out from the wood," and, thinking they
were after him decided to leave without the proffered gun (RVI
850-51). The next day, Hagans read in a newspaper that a police
officer had been killed (RvVI 852). Later, after Hagans had been
convicted of robbery and second degree nurder, he talked to
Schofield in prison in 1983, and Schofield told him that he had
killed the cop (RVI 852-53). They both were out in 1989.
According to Hagans, he was running a drug protection and extortion
racket, and Schofield volunteered to be his recruiter; Schofield
wanted to initiate the recruits by having them kill police officers
(RVI  855). (Hagans could not explain how it would have benefitted
his drug organization to attract attention by shooting at police
officers, RVI 872-73). Hagans admitted on cross-exam nation that
he had been convicted of arnmed robbery in 1984, of kidnapping in
CGeorgia in 1989, and of kidnapping and nurder in 1993 (for which he
was serving a life sentence) (RVI 868-70). He also adnitted that

he had not come forward with any of this information until after

13




Jones’ 1997 death warrant had been signed; at that point, he told
the prison chaplain (RVI 856, 859) . Significantly, even then, he
had said nothing to the chaplain or in his affidavit about
Schofield trying to give him a gun on Ashley Street the evening
before Hagans learned that a police officer had been shot (RVI
860) . He claimed that Schofield had been driving and that there
was no woman in the car (RVI 862).'? Hagans adnmitted that he never
actually saw a rifle (RVI 862-63). At one point, he clained that
Schofield had said, "Hold this Wnchester, hold it down for ne"
(RVI 863). Later, he testified that Schofield had not told him
what kind of rifle he had (RvVI 871). Later, he reversed hinself
again, stating that Schofield had "identified the gun as a
W nchester" (RVI 880). In any event, Hagans could not explain why
Schofield would have offered him the gun instead of just taking it
out of town himself, or throwing it into one of Jacksonville's many
rivers (RVI 864-65). Nor could he explain how he knew that
Schofield had been driving a rental car (RVI 878). Hagans admtted
that Schofield had never divulged any details about the crime (RV
872). Finally, Hagans adnmitted that he was in the sane prison wth

Leo Jones, but denied know ng him or Jones' brother Leroy Cark

2 Roy Wllianms' testimony was to the contrary; not only did
Wlliams claim that Mrion Mnning had been in the car, but he
claimed that she had been driving. In addition, Wlliams did not
know whet her Schofield even had a gun when he got into the car,
and he certainly did not observe Schofield trying to give it
avay.
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(RVI 875-76) .%

James Corbett testified that he had been driving south on
Davis Street at sonmewhere between 11:30 and 12: 00 p.m when a
police car began following him. Trying to duck, he turned right
on 6th Street. The police car continued down Davis Street, so
Corbett made a U-turn and headed back to Davis (RVII 1068-70).
According to Corbett, when he stopped at the intersection of 6th
and Davis, Leo Jones' apartment building was "Straight in front of
us” (RVIl 1070). Corbett testified that he saw Schofield standing
on the upstairs porch holding what |ooked like a rifle (RVII 1070,
1080). Corbett turned left on Davis, then turned right to cut over
to Mudison, and proceeded south to a house on Madison Street three
houses from the corner of 4th and Mdison (RVII 1070-71). On the

way, he saw Marilyn Manning standing on Madison; she was not in a

B Chaplain MCrae confirmed that Hagans had said nothing to
hi m about anyone trying to present a rifle to himat the time of
the nurder. Chaplain MCrae testified, however, that not only
was it common know edge in Florida State Prison that Jones was
under warrant, but that both Hagans and Jasper Kirtsey told
McCrae that they knew Jones (RVI 1050-51).

M Corbett testified that he had known Leo Jones for years
but that they were not "permanently related" (RVII 1069).
Unfortunately, just what he neant by that statenent was not
clarified during his exam nation.

5 As Corbett acknow edged, 6th Street was a one-way street
(RVIl 1082). In fact, at the time, it was one-way the wong way
for a car heading south on Davis to have turned right on it from
Davis Street, as officer WIlnoth testified (RVIIl 1222-23), and
as State’s Exhibit 13 shows. Thus, Corbett would have turned the
wong way down a one-way street with a police car inmediately
behi nd him
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car (RvIl 1096). An hour or two |ater, he heard a gunshot. He
| ooked out the w ndow, and saw Schofield running down Madi son
street, carrying a bat or rifle, with Marilyn not too far behind
him (RVI1 1072).'® The next day, he heard that a police officer had
been shot (RVII 1072).

On cross-exanination, Corbett acknow edged telling no one
about what he had seen until after Jones' |atest warrant had been
signed (RVIl 1075-76). He admtted being a convicted felon wth
probably 80 or 90 arrests (RVII 1079). He had waited 16 years to
come forward because he had "been on the run" (RVII 1087). He
coul d not describe what Schofield had been wearing when he had seen
him on the porch (RVIl 1080-81). Nor could he describe the gun
(RVI1 1086). In fact, he could not even describe Genn Schofield
(RVII 1102). Finally, after Corbett insisted repeatedly that Leo
Jones' apartment had been right in front of him as he was driving
east on 6th Street, and that Corbett's headlights would have shined
directly at the apartnent building, Corbett finally acknow edged
(after being shown photographs of the scene) that in fact Jones'
apartnment was just to the south of 6th street and that an alley

woul d have been right in front of Corbett when he was headi ng east

¥Two witnesses, Reed and Cole, testified at the 1992
hearing that they had seen Schofield running down Madison with a
rifle; however, they said nothing about seeing Marilyn Manning
behi nd him See Jones v. State, supra. 678 S0.2d at 315 (noting
that Reed and Cole were not credible and that their testinony was
"“rife with inconsistencies").
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on 6th Street (RVII 1112-1116). He insisted, however, that he
could see a man standing on the upstairs porch just before m dnight
(RVI1 1116) .Y

The remaining evidence concerning Schofield may be discussed
qui ckly. Five years after Jones passed up the opportunity to call
Genn Schofield as a wtness, he finally called him Schofield
adnmitted being a drug dealer in 1981, and he admitted consummating
a drug deal at Leo Jones" apartnment between 6 and 7 p.m the
evening of the nurder (RIV 535) , He testified that he did not know
Jones personally and had taken Marilyn Manning wi th him because she
knew which house to go to (RIV 536).'® Once he got the drugs, he
and Marilyn left. They went back to her apartnent, bagged the

drugs, and went to the "crab people’s” house, where they stayed

" State's Exhibit 6 shows a daytime photograph of the
upstairs porch. That area was dark even in the daytine.

B The State would note that Jones testified at his original
trial that Schofield was his roommate and that the guns all
bel onged to him The State has argued previously (see Exhibit A)
that Jones' testinony about the ownership of the guns was not
credible in light of the fact that he also clained not even to
know that there were any guns in the apartment, much |ess that
several guns were in his own bedroom including a Mrlin 30-30
| ever action rifle with Jones' fingerprint on it. Now, however,
Jones has presented testinony which contradicts his trial
testinony (and not for the first time--see Exhibit A). Bot h
Schofield and Roy WIlliams testified that Schofield resided not
wth Leo Jones, but at Enerson Arnms Apartnents (RIII 325, RV
542). Moreover, Jones has presented evidence that Schofield has
stated that he had never owned a rifle. If Schofield was not
Jones' roommate, did not even know him personally, and has never
owmned a rifle, the rifles in Jones' bedroom certainly were not
Schofield’s.
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until 2:00 or 3:00 a.m Schofield stayed with Marilyn for a while,

and then went honme (RIV 539-40). Roy WIlianms had been with them
for a while, and had gone to the club with them but Schofield
“didn’t carry him home" (RIV 541-42). Schofield testified that he
did not kill officer Szafranski (RIV 494, 549, 601). Nor has he
ever told anyone that he killed officer Szafranski (RI'V 594, 601,

604, 605-06, 625).

Schofield's testimony was essentially consistent with the
statement he gave in 1984 to Louis Eliopulos, then an investigator
for the public defender. Schofield admtted to Eliopulos that he
had been in the Davis Street area prior to the shooting; he denied
having shot officer Szafranski or being involved in any capacity
wth the shooting; he denied trying to borrow any noney to |eave
town, characterizing that idea as |udicrous because, as a drug
dealer, he had nmoney and did not need to borrow it; and he denied
ever owing a rifle or ever having a rifle in his possession, wth
or wthout a scope (RVI 951-53).

Jones offered the testinmony of five inmate w tnesses who
testified that Schofield at one tine or another had confessed to
killing officer Szafranski. Dwayne Hagans’ testinony is discussed
above. Li ke Hagans, the other four inmates have |engthy and

serious crimnal records.!® None of these witnesses came forward

 Louis Reed is serving a 25 year sentence for arned robbery
(RIl 161). Lamarr Mlintyre has been convicted of nurder and two
counts of grand theft (RV 658). Carnell Gayer has been
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until after Jones' nost recent death warrant was signed, waiting
anywhere from four to 15 years to report their information. None
gave any reasonabl e excuse for waiting.?® Mreover, none could
provi de any details of the crine. Three of them clai ned that
Schofield had told them that he had shot officer Szafranski because
Szafranski was “fucking” with Schofield or that he was a "bad cop"
who had been taking nmoney from drug deal ers (RvV655 686,690-93).
None of the three, however, could explain how Schofield could
possi bly have known who was in the third car of a three-car police
convoy driving down the street in the niddle of the night.2t The
State would note that MlIntyre acknow edged that he, like Roy
Wl lianms, had not even read his affidavit (RV 664) and that several
things stated in his affidavit were not true (RV 663-64).

The State called officer Winoth (RVIIl 1217). WIlnoth's wfe
worked for HRS and had been at the hostage situation on Lee Street

(RVITT  1224-25). WIlnmoth was just getting off duty, and was headed

convicted of grand theft, robbery wth a firearm aggravated
battery two counts of aggravated assault, attenpted ki dnapping
and murder (RV 683-84). Jasper Ray Kirtsey, who has been
continuously in prison for 17-18 years, has been convicted of

ki dnappi ng, escape, armed robbery and aggravated battery with a
deadly weapon (the last while in prison)(RV 697-99).

X For exanple, Reed clainmed he did not know who to report
his information to, even though he had been acting as Schofield' s
jailhouse lawer and wit witer (RII 167-68). Gayer testified
that he had not cone forward because he did not think nurder was
serious (RV 683).

M'Randy Fallin (Jones' trial attorney) testified that
officer Szafranski's reputation was "inpeccable" (RV 781).
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south on Davis planning to cut over to Lee Street to meet her to
di scuss baby-sitting arrangenments (RVIII1 1224, 1226). He could not
turn right on 6th Street, because that was one-way the opposite
way, SO he was going to go down to 5th Street, cut right over to
Lee Street, and neet his wife there on Lee, between 5th and 6th
Street (RVIII1 1226, 1267). Just as he was going past 6th Street,
however, he saw three police units heading east on 6th Street
(RVITT 1226). So he pulled over 140 feet south of the intersection
of 6th and Davis (as he later measured it), and waited to see if
the three cars were going to go north or south on Davis (RVII
1227) . They were "one behind the other,” following pretty close
(RVIT1 1227). Oficer Winoth saw the first two cars turn north on
Davis, so, as the third car was pulling up to the stop sign,
Wl noth started to make a U-turn (RVIIIl 1227-28). Just as he was
in the nmddle of his Uturn, he heard what sounded |ike shots,
thinking, "no, it really can't be" (RVIII 1228). As he pulled out
of his U-turn, his headlights shone on Leo Jones' apartnent
building. WInoth could see that side of the building clearly. He
saw no one kneeling next to the building with a rifle in his hand
(RVITI  1228).

W | noth had seen the third car in line just start to |eave the
intersection and then stop very abruptly. At about the sane tine,
he heard a signal 33, which neans that soneone fired a gun at the

police (RVIIl 1229-30). WInmth could not see who was in the third
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car (RVIIl 1230). Wl moth cautiously approached the third car, not
sure where the shots had conme from He saw no one running fromthe
apartment building later identified to him where Leo Jones |ived
(RVI11 1231). When he got to the car, he found officer Szafranski,
bl eeding from the head. Szafranski's car was in drive, and
Szafranski's foot was hard on the brake. WInmth reached in, put
the car in park, and used Szafranski's radio to call the dispatcher
(RVI1l 1232-33). WInoth was a "Hundred percent positive" that the
dome light was not on in officer Szafranski's car (RVIIl 1236). He
testified that it took no nore than 10 seconds for him to reach
Szafranski's car after the shot, and no nore than two to three
mnutes to establish an effective perimeter around the area (RVIII
1237-39).

Oficer Wlmth testified that he had neasured the distance
from 6th Street to 5th, 4th and 3rd on Davis. From6th to 5th was
430 feet. From6th to 4th was 900 feet. From 6th to 3rd was 1435
feet (RVIIl 1234-35).

B. THE ALLEGATI ONS CONCERNI NG JUDGE SOUD

The evidence presented on this issue is succinctly set forth
in Judge Johnson's order, which the State will quote verbatim
except for citations to the record on appeal:

"Judge Soud testified that prior to defendant's trial in this
case he saw Leroy Clark in the courtroom and recogni zed him

al though he did not renenmber Cark's nane. Inquiry revealed that

21




Judge Soud had represented Leroy Cark sone 10-12 years before and
had al so becone acquainted with Cark's Mther, Ms. Hester. Judge
Soud then learned that Leroy Cark and Leo Jones were hal f-brothers
and Ms. Hester was Leo Jones nother. On Septenber 18, 1981 Judge
Soud filed a Disclosure of Information that at a time a nunber of
years before he had represented defendant's half brother, Leroy
Cark and had beconme acquainted with defendant's nother. Bot h
sides, including the defendant personally, signed the disclosure
and stated that they had no objection to Judge Soud continuing wth
the case. [RVIlI 1177-83].

“In August 1997, Al berta Brown told a newspaper reporter that
in 1969 she and Ms. Hester gave attorney A C. Scud $700.00 (she
pul led part of it fromher bra) to give to Judge Harvey to have Leo
Jones released. [RVI 883-85] . She was not present in court when
this was supposed to have been done, nor was she in the courtroom
when he was first sentenced. [RVI 887-88].

"The court file in case 68-3923 was placed in evidence at the
hearing (St. Ex. 77 [sic, 71). That file covers defendants Leo
Al exander Jones and WIllie Fred Badger. The only nention of A C
Soud in the file is on a separate piece of file folder nmaterial
about three inches wide dated April 16, 1969 which contains a
rubber stanped entry A C. Soud, Attorney for "Deft" present in
court. Anot her stanped entry said "Mther of Deft present in

court.” The stanps do not say which defendant or which defendant's
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not her. On that date, Leo Jones was sentenced to one year
probation. The signed Judgnent and Sentence in the court file does
not reflect such sentence to be a reduction. Wile the court file
contains two Judgnent and Sentence docunments dated February 16,
1969, neither of these docunents state what the sentence was,
whet her these are considered Mnutes, or which defendant the Cerk
meant A . C. Soud represented. [Federal] Judge Ralph Nimmons, the
prosecutor in case 68-3928 testified that he has no recollection of
the case. [RV 720-21],
"Judge Soud testified:

“1. During the time he represented Leroy Cark in case
68- 5932 he never learned Cark had a brother named Leo Jones. [RVII
1160].

"3, [sic] That during the tine M. Fallin (trial
counsel) represented Leo Jones, he never suggested that Jones
recogni zed Judge Soud or that Judge Soud had represented Leo Jones.
[RVII 1175-76].

“4., That he has absolutely no recollection of case 68-
3923, of M. Jones or any connection to 'he or Ms. Hester.' [RVI
1170].

“5.  Nobody has ever been in his office pulling nmoney out
of a bra. [RVIl 1172].

“6. That he never gave any noney to Judge Harvey and

that such conduct would be offensive and outrageous to him [RVII
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1185].
“7. That the allegations nade in the Mdtion in this case
have 'defaned and placed a stench and taint upon nmy integrity and

name throughout the State of Florida .. . .’ [RVI 1185].~"

JUDGE JOHNSON S RULI NG

Judge Johnson identified basically two grounds in Jones' 3.850

mot i on:

1. That d enn Schofield actually commtted the
nmurder for which Jones was convicted and that the State
failed to disclose this at trial or the defense failed to
di scover it, so the defendant's constitutional rights
have been deni ed. Further, newly discovered evidence
establ i shes defendant's innocence.

2. That defendant was denied his constitutional
rights because he was tried, convicted and sentenced to
o death by a judge who violated the Judicial Code of
Conduct by not disclosing pertinent information that
warranted his disqualification and that gave him an
interest in the outcone.

(Rl 135) . Judge Johnson first addressed the second claim After
di scussing the evidence, recounted above, Judge Johnson found:

Alberta Brown, the only person nmaking these
allegations, is the nother of four children fathered by
Leo Jones. She was never in the courtroom in case 68-
3923. She never saw any noney paid to Judge Harvey. She
waited until after Ms. Hester's death, and sone 28 years
after the alleged event, and after the death warrant was
signed, to make these allegations. Al t hough Leo Jones
has the burden of proof of the allegations in his Mtion,
he sat within 30 feet of Judge Soud during his testinony
and never took the stand to say that A C. Soud had ever
represented him

There is not one scintilla of credible evidence to
support the defendant's allegations that Judge Soud paid
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anything at anytinme to Judge Harvey. Nor, is there

credi ble evidence that would require Judge Soud to

di scl ose the possible representation of defendant sone

twel ve years before when he has no recollection of it.

Judge Soud nmade a Disclosure of Information relating to

his representation of Leroy Clark in 1981. Al agreed he

could continue with the case, including Leo Jones. This

ground of the Mtion is totally without merit.
(R 137-38).

As to the first claim after reviewing the evidence, Judge
Johnson found that, since Schofield testified, the testinony of
t hose witnesses who allegedly heard Schofield confess was not
adm ssi ble substantively, but only constitute inmpeachnent of
Schofield under Rule 90.608(1) and § 909.614 Fla. Stat. Judge
Johnson stated: "They are not independent proof of culpability of
A enn Schofield" (R 145).

Judge Johnson did find that the testinony of Roy WIIians,
James Corbett and Dwayne Hagans constitutes new y-di scovered
evi dence and that Jones exercised due diligence in obtaining it (R
145- 46) . However, Judge Johnson found none of these witnesses to
be credible.

As to Roy WIllianms, after noting the many inconsistencies in
his testinony, Judge Johnson stated: "Roy WIllians has been in
prison at least six times. His testimony is filled with
i nconsi stencies, contradictions and statements that are not true.
H's testinmony sinply lacks credibility and, if given at trial,

woul d not probably result in defendant's acquittal." (R 147).

As to James Corbett, Judge Johnson stated: "Janmes Corbett was
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convicted of Gand Theft in 1978, Burglary in 1992 and G and Theft
in 1993. He said with sonme enphasis that he . . . probably has had
sone 80-90 arrests. The Court finds that Janmes Corbett's testinmony
lacks credibility and, if given before a jury, would not probably
result in defendant's acquittal." (R 148).

As to Dwayne Hagans, Judge Johnson stated: “"Dwavne Haaans, a

man of many major crimnal convictions and currently serving a life

sentence for nurder, says that Schofield and another guy flagged

hi m down and asked himto hold his rifle down. In his affidavit,
he didn't nention anything about this encounter. He never saw the
rifle. This testimony lacks credibility and, if given at trial,
woul d not probably result in defendant's acquittal." (R 148).

In addition, Judge Johnson enphasized that he was considering
this testimony cumulatively, stating: "The Court finds that the
combi ned testinony of Roy Wllians, Janmes Corbett and Dwayne
Hagans, or any two of them if given at trial would not probably
result in defendant's acquittal."” (R 148).

Judge Johnson concluded that none of Jones' constitutional
rights had been violated and that Jones' innocence had not been
established (R 149). Jones' Motion to Vacate Judgnent and

Sentence and for Stay of Execution was denied (R 149).
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SUMVARY OF ARGUMENT

Jones, despite havi ng had  numer ous opportunities to
substantiate his claim that denn Schofield, not Jones, was the
person who nurdered officer Szafranski, has failed to do so.
Nothing he has offered is credible, or consistent, or calls into
question evidence presented at Jones' trial establishing that:
Jones bragged about having guns; Jones threatened before officer
Szafranski's nmurder to use one of his guns to kill a police
officer; Jones confessed after officer Szafranski's nmurder to
having carried out that threat; Jones was present in the apartnent
buil ding from where the shots were fired, in the only apartnent in
that building in which there were any guns and whose occupants
refused to answer the door when the police knocked; Jones was found
hiding in a bedroom containing nunmerous high-powered rifles,
including the likely murder weapon, which was under Jones' bed and
had Jones' fingerprint on it; Jones gave non-credible testinony at
trial in which he denied not only ownership of the guns in his
apartment but all know edge of any guns in his apartnent
notwi thstanding that his fingerprint was on one of them and
claimed to have been undressed and in bed when the shots were fired
even though he was fully dressed when the police entered his

apartnent just a few mnutes later.

Jones' “"Brady" claim is procedurally barred and neritless.
This claim whi ch was not even raised wuntil Jones' cl osi ng
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argument, is an attenpt to present hearsay testinmony from C evel and
Smth, who was not present at the arrest or afterwards and who does
not know what role officer Mundy played in either Jones' arrest or
confession. Mich of what Jones offers here is not new y-discovered
and, in fact, is the same type of evidence that Jones attenpted to
offer at the 1992 hearing. Moreover, regardless of how Mindy
described his actions or notivation afterward, the undisputed
evi dence presented at trial is that Jones did not confess to Mindy
and that no one laid a hand on Jones in the six hours |leading up to
his interrogation.

There is no nerit to Jones' "cumulative effect" claim Judge
Johnson considered all of the evidence presented at this hearing,
as well as the original trial evidence. Judge Johnson found the
testinony presented by Jones, consi dered i ndi vi dual |y and
cunul atively, not to be credible. As for evidence presented
previously, Jones does not have a right to litigate his innocence
pieceneal, or to present evidence for the first time in 1997 that
he could and should have presented in 1992. Moreover, in |ight of
the utterly inconsistent theories of Schofield s guilt that Jones
has presented over the years, cunul ative consideration of
everything he ever has presented or had the opportunity to present
in evidence still utterly fails to prove his innocence.

Because Schofield was available to testify and did testify,

his alleged out-of-court statenents as to the murder of a police

28




officer are hearsay and are not adm ssible substantively under the
rules of evidence. Nothing in Chanber v. Mississippi conpels the
State to discard its valid rules of evidence or requires the
substantive consideration of hearsay testinony from nulti-convicted
prison inmates presented for the first time 16 years after trial

Jones' contention that Judge Johnson should have drawn an
adverse inference about Schofield' s credibility sinply because
Schofield wanted to consult a lawer before answering questions
from attorneys who have been attenpting to portray him as a
nurderer for the past 16 years is frivolous

Judge Johnson's evidentiary rulings were not erroneous.
Evi dence that would be adm ssible--at best--only at a penalty phase
in any prosecution of Schofield cannot possibly be relevant to the
question of Jones' guilt or innocence. Nor did Judge Johnson err
in restricting exam nation about everything in the world that was
"not" in a docunent admtted in evidence.

Judge Johnson properly determ ned that there was not "one
scintilla" of evidence to prove that Judge Soud had bribed a judge
on Leo Jones behalf in 1969. Even Jones does not argue with this
finding. (He should never have made the accusation.) The fact that
Judge Soud may have represented Jones on a msdeneanor charge in
1969 does not require setting aside Jones' conviction and sentence
when Judge Soud had no recollection of ever representing Jones and

nei ther Jones nor his fam |y nmade any issue about it until 1997
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. Jones is not entitled to a copy of a presentence report on
G enn Schofield, especially when he did not even try to obtain such

until after the hearing was over and Judge Johnson had ruled on

Jones' 3.850 npti on.




ARGUMENT
| SSUE |

JONES' BRADY CLAIM IS PROCEDURALLY BARRED, FURTHERMORE,

HE HAS FAILED TO DEMONSTRATE THAT THE STATE WITHHELD ANY

MATERI AL, EXCULPATORY EVIDENCE IN VIOLATION OF JONES

CONSTI TUTI ONAL ~ RI GHTS

Jones conplains here that the State suppressed evidence that
his confession was coerced.?? His "evidence" is primarily hearsay
testinony froma witness who was not involved in Jones" arrest, who
does not know anything about the facts of either the crime or the
circunstances surrounding the confession, who does not know what
officer Mindy's role in this case was, and who offers opinions
about Mundy’s credibility that are cumulative to information that
has been publicly available since at |east 1984, and that Jones
attempted, unsuccessfully, to present in 1992 In addition, Jones
tosses in allegations about detective Eason that have never been
proven and, in any event, have been a matter of public know edge
for years. In fact, Jones' attorneys presented such allegations in
anot her case over five years ago. He offers virtually nothing that
is either newy-discovered or adm ssible.

It should be noted at the outset that former officer Smth is
a wtness who played no part in the investigation or arrest of Leo

Jones, who admts he has no know edge of the actual facts of the

2 The State would note that Jones has devoted the greatest
amount of attention in his brief to a claim that was not even
raised until closing arguments (RVIIIl 1303).
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case (RI11 216), who cane forward only in October of 1997 to report
matters which allegedly occurred in 1981 (RIT 186), and who
explained his delay in comng forward as a product of his concern
for a pension (R 11 217).

According to Smth (on proffer), Mindy bragged to him that he

had "kicked in a door and that he just started beating people.”

His intention "was to kill sonebody, and that another officer
stopped him from doing it." (RII 188). In addition, Smth
testified that Mundy would "nake up charges," "m srepresent facts,"'

and had used excessive force to obtain a confession in another case
(RII 189-90). Jones' counsel added to the proffer, stating that
Smith could testify that there was an investigation of detective
Eason in which a crimnal defendant had accused Eason of hiring him
to commt nmurder, and that, at a roll call tw weeks before the
Szafranski shooting, the police were told that there had been an
altercation between Jones and another police officer and that "they
were to do everything in their power to put Leo in jail" (RII 193-
94). Finally, if allowed, Jones' counsel would have elicited
Smith's opinion about an alleged lack of detail in the confession
Eason obtained from Jones (RII 194-95). [t nust be noted that upon
hearing this proffer, the trial court allowed counsel to present
testi nony about statenents allegedly made at the roll call (RII
196-97). It also should be noted that Smth never testified that

he heard Mundy braggi ng about beating a confession out of Jones; in
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fact, Smith only stated that he had read in the paper that Jones

had stated that Mundy had beaten a confession out of him (RII 197-

9) .

Smth testified that at a roll call, it was "brought up" that
"an officer had had a fight" and that the suspect involved was "a
M. Jones." Snmith stated, "W were then told to do everything in

our power to put Leo Jones in jail"' (RII 199).

On cross-examnation, Smth admtted that he was not in the
Davis Street area during or after the murder occurred, and played
no part in establishing the perineter or |ooking for wtnesses or
suspects (R 11 214). He was not around and had no personal
know edge about the interrogation of anyone in connection with this
crime (RI11 214-15). He was not aware that officer Mndy never
took any confession from Jones (R 11 215). Nor was Smth aware
that Jones had testified at trial that no one had laid a hand on
him for six hours prior to his confession (Rl 11 216). In fact, he
had no know edge of the actual facts of the case; he "didn't keep
up with it" (R11 216). Nor did he have any actual know edge,
other than what Mindy had told him of whether or not that Mindy
had ever touched Jones (R 11 221).

What a defendant in general nmnust prove to substantiate his

Brady claimis:

(1) that the Government possessed evidenced favorable to
t he defendant (including inpeachnent evidence); (2) that
t he defendant does not possess the evidence nor could he
obtain it hinmself with any reasonable diligence; (3) that
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the prosecution suppressed the favorable evidence; and
(4) that had the evidence been disclosed to the defense,
a reasonable probability exists that the outcome of the
proceedi ngs would have been different.

Heawood v. State, 575 So.2d 170, 172 (Fla. 1991) (quoting United

States v, Meros, 866 F.2d 1304, 1308 (11th Circuit 1989)). In
addition, in the postconviction context, a defendant nust present

his Brady claim within the applicable time periods of Rule 3.850.

MIlls v. State, 684 sco.2d 801, 804 (Fla. 1996) (holding that to

establish Brady claim in postconviction proceeding, defendant "nust
show in his notion for relief both that this evidence could not
have been discovered with the exercise of reasonable diligence and
that the nmotion was filed within one year of the discovery of
evi dence upon which avoidance of the tine limt was based").

In this case, even assum ng asguendo, that Smth, personally,
could not have been "discovered" earlier, much of what he testified
about not only could have been but was. For exanple, in the course
of Jones 1992 3.850 hearing, Jones attenpted to introduce the
transcript of a police disciplinary hearing and an appellate
opi nion which, he clained, showed that Mindy had a "poor reputation
for truth and veracity." Def endant's Pre-hearing Menorandum
Record on Appeal in Case No. 81,346 at p. 87. These allegations
were not even new y-discovered in 1992 and, in fact, were excluded
from evidence on that basis. See Exhibit A, footnote 1. If Jones
t hought this evidentiary ruling was error, he could and should have

appeal ed that ruling. He did not, and Jones has offered nothing
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new here.

As for any allegation that Mundy had just kicked in the door
and started beating people, intending to "kill" someone, it should
be noted that officer Smith’s testinony is nerely hearsay; all he
knows is what Mundy told him Mundy hinself was subpoenaed as a
witness at this hearing, but Jones' counsel chose not to call him
(RVIT 1031). Thus, Jones presented no direct testinony to prove
these facts. At nost, any out-of-court statenments woul d be
adm ssible to only to inpeach Mindy's trial testinony. But Mundy
was not the only officer who participated in Jones arrest--
officers Torrible and Roberts also were there. Moreover, it has
al ways been known that there was a physical altercation during
Jones' arrest. The trial evidence showed that Jones resisted his
arrest and had to be subdued by the arresting officers

Significantly, however, Mindy was not the officer trying to arrest

Jones. In fact, officer Torrible, not officer Mundy, tried to take
Jones into custody (TR 978-80). At this time, officer Roberts was

pl aci ng Bobby Hammonds in custody, and Mundy was in the back of the
apartment (TR 210) (hearing on the nmotion to suppress). Thus,

Mundy was not even present at the onset of the physical altercation
and did not instigate it, regardless of anything he mght have
bragged about in subsequent years to officer Smith. Moreover, even
if Mundy ever had an intention to kill, he obviously did not carry

it out. Jones was not killed; he was not even seriously injured
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In this regard, Jones cites part of the testinony by the doctor who
exam ned Jones after his arrest; however, he omts the npst
significant part: Dr. Pack described Jones' injuries as "mnor" (TR
1300) . In addition, Dr. Pack specifically contradicted Jones'
trial testinmony that the top of Jones' head was swollen or
bl eeding; Dr. Pack found no such injuries (TR 1300). Furt her nor e,
detective Japour testified that, when he gave Jones his Mranda
warni ngs that norning, Jones, rather than being "all whipped up" as
Jones had testified, was smug and cocky, telling Japour that he
knew what his “fucking rights" were (TR 1306-08). Eason concurred
(TR 1095). Most inportantly, the interrogation did not even begin
until noon the next day (TR 1096), and Jones hinself admtted that
between the time he was taken to the hospital until he signed his
confession over 6 hours later, no one "laid a hand" on him (TR
1283).

Smth's testinony that Mindy had bragged about just kicking in
the door and started beating everybody is not Brady material. t
is wholly inconsistent with the trial evidence, an anounts to no
more than his exaggerating "sone of his doings out on the street,"'
which is a trait of which Jones has been aware for years, having
offered a disciplinary hearing transcript to just that effect in
1992. See Defendant's Pre-hearing Menorandum Record on Appeal in
Case No. 81,346 at p. 117. Thus, it is merely cumul ative of

information Jones already possessed. Moreover, in light of the
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evidence presented at trial, there is no reasonable probability
that the proceeding's outcone wuld have been substantially

affected if Jones had been furnished and/or had presented this

i nformati on. Robinson v. State, No. 86,136 (Fla. February 12,
1998) . Jones has repeatedly litigated the validity of his
confession. Hs clains have repeatedly have been found neritless.

Jones v. State, supra, 440 So.2d at 574; Jones V. State, supra, 528

So.2d at 1174; Jones v. Dugger, 928 F.2d 1020, 1025-27 (1ith Gr.

1991). He has presented nothing which calls into question any
previous resolution of his voluntariness claim

As for any allegations about detective Eason, nothing here is
new y-di scover ed. Eason's alleged crimnal conduct several years
after Jones' trial was investigated in 1988, but Eason was never
even charged with any crinme, nmuch |ess convicted. Jones has
offered no theory by which a mere investigation could be used in
sonme way to inmpeach his testinony in this case. Besides that, any
issue as to Eason's alleged msconduct is procedurally barred.
Jones has offered no justification for having waited until 1997 to
raise any issue arising froman investigation that was public
knowl edge al nbst ten years ago. Mor eover, this Court may
judicially take notice that attorneys from CCR (the sane agency
that has been representing Leo Jones since before his 1991 3.850
motion was filed) raised a Bradv claimconcerning sane all eged

m sconduct by Eason in a 3.850 not ion filed on behalf of Gegory
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Al an Kokal in 1990 (see Claim Xl|, paragraph 17, 3.850 notion,

contained in the record on appeal in Kokal v. State, case
no.9%0,622, pending on appeal and scheduled for oral argunment on
March 5, 1997). The burden to allege and prove due diligence rests
upon the defense. Bol ender v, State, 658 So.2d 82, 85 (Fla. 1995).

Jones has not nmet that burden, and has no right to wait seven years
to raise the same issue in his case. Zeigler v. State 654 S5o0.2d
1162, 1164 (Fla. 1995).

As for Eason's statenment to Bill Wite concerning what Eason
had observed Mindy doing, such statenment is inadm ssible hearsay,
not admissible even to inpeach Mundy's testinony. As not ed
previ ously, Eason was subpoenaed by Jones to testify at this
hearing, but Jones declined to call him (RVII 1040). Aside from
any issue of due diligence (and not only did Eason supposedly nade
this statement to Bill White back in the early 1980"s, but, in
addition, Bill Wite gave an affidavit in 1991, see fn. 5, supra),
Jones has presented no adm ssi ble evidence here, and the trial
court did not err by failing to consider it.

Finally, as to the statements allegedly made at a roll call,
it is hardly remarkable that police would want to put in jail
someone who had assaulted a police officer (or any other serious
crime, for that matter). But Jones' theory that "the police may
have been notivated to manufacture evidence in order to secure M.

Jones' conviction [for nurder] wthout regard for his innocence,"”

38




Initial Brief of Appellant at 69, would require believing that the
police wanted so badly to jail sonmeone who only had assaulted one
police officer that they would allow a murderer of another police
officer to go free. This is hardly reasonable. In any event, the
evi dence against Jones was strong, and Judge Johnson was entitled
to conclude that any evidence concerning statements made at a roll
call sonetime before the Szafranski nurder "adds nothing to detract
from the proof offered at trial" (R 144).
| SSUE |1

THERE IS NO MERIT TO JONES' " CUMULATI VE EFFECT" CLAIM AND
JONES WAS NOT DENIED A FULL AND FAI R HEARI NG

Jones argues here that Judge Johnson failed to consider the
"cunul ative effect of all the evidence not presented at M. Jones'
trial." Initial Brief of Appellant at 71. Initially, the State
does not disagree with the proposition that, as to Jones' newly-
di scover ed- evi dence- of -i nnocence claim it is appropriate to
consider all the legitimate, newy-discovered evidence properly
admtted at this hearing, and to conpare it to the evidence
admtted at trial. This is not a renarkabl e proposition. However,
the State does not agree with Jones' inplication that sinply
because Judge Johnson individually analyzed the testinony of the
various witnesses, he failed to consider conbined weight of all the
"new y-di scovered" evidence. First of all, Judge Johnson not only
evaluated the testinony of the new y-discovered W t nesses

individually, he evaluated their "conbined" testinmony (R 148).
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Moreover, Jones made this sane argunent on appeal from the denial
of his 1991 motion for postconviction relief based on alleged
new y-di scovered evidence of innocence. As the State argued then,
the evidence is the sum of its parts; that Judge Soud had
"individual ly" addressed the testinony was "entirely consistent
with the consideration of all the evidence." Answer Brief of
Appel l ee, Florida Supreme Court Case no. 81,346, at p. 46. This
Court found no nerit to Jones' contention that Judge Soud had
failed to consider the cunulative effect of the newy discovered
evidence, and Jones' claimhere is equally without merit. Jones V.

State, 678 So0.2d 309, 313 fn. 1 (Fla. 1996). See Mddleton v,

Evatt. 77 F.3d 469 (4th CGr. 1996) (unpublished opinion cited in

footnote 50 of Jones' brief on appeal) (inplicit in trial court's
"exhaustive" review of the record was that "cunulative effect of
the evidence was considered, even if the term 'cumulative effect’
was not expressly enployed").

Jones, however, is not content with arguing nerely that
evidence properly admtted at this hearing must be considered in
toto; 1n addition, he would have required Judge Johnson wei gh
"evi dence that does not satisfy the newly discovered evidence test”
(Mtion at p. 4), including affidavits of w tnesses who have never
testified, testimony that is not newy discovered, testinmony that
IS not substantively admssible, testimony that is not admssible

at all, and testinony that is procedurally barred. For this
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proposition, he cites State v. Gunsby, 670 So.2d 920 (Fla 1996).

GQunsbv does not stand for any such proposition. Gunsby dealt wth
an initial 3.850, not a successive one. Thus, nei ther the
effectiveness of trial counsel nor the question of new y-discovered
evi dence had been previously raised. In considering the testinony
of four allegedly new y-di scovered w tnesses presented at the
3.850, this Court found that, to the extent that at |east sonme of
the testinony should have been discovered through due diligence at
the time of the trial, trial counsel's performance was deficient.
In these "unique" circunstances, it was not necessary to determ ne
whet her or not the evidence was adm ssi ble as new y-di scovered
evidence or as evidence of trial counsel's ineffectiveness; it was
in any event adm ssible under either one theory or the other.
Gunsbv does not even hint, much less hold, that evidence not
neeting the test for new y-discovered evidence may be considered 16
years after trial when there is no other Dbasis for the
consi deration of such evidence. In this case, unlike Gunsby, any
evidence which does not properly qualify as new y-discovered
evidence is not admssible under a theory of ineffectiveness of
trial counsel; Jones has already had his "full and fair hearing on
his claim of ineffectiveness of trial counsel,” and any claim that
trial counsel was ineffective for failing to "locate and present
w t nesses other than those referred to in the first notion for

post convi ction relief" 1is procedurally barred, as this Court
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al ready has hel d. Jones v. State, 591 So0.2d 911, 913 (Fla. 1991).

Rule 3.850(b) contains a one-year tine limtation for filing
notions to vacate judgnent and sentence in capital cases. An
exception is nade for notions based on new y-di scovered facts.
Rule 3.850(b) (1). Claims filed after the one-year period has
el apsed are procedurally barred unless "the facts on which the
claimis predicated were unknown to the novant or the novant's
attorney and could not have been ascertained by the exercise of due
diligence." Henderson v, Singletary, 617 So.2d 313, 316 (fn. 3)
(Fla. 1993). Thus, in the previous appeal in this case--in fact,
in the very opinion which first formulated the present standard for
evaluating clainms of new y-discovered evidence of innocence--this
Court held that the use of Paul Marr's testinony about statenents
allegedly made to him by den Schofield were "procedurally barred"
because in the 1986 hearing on Jones" first 3.850 notion, Jones had
"unsuccessfully sought to introduce Marr's testinony in support of
his claim of ineffective assistance of counsel." Jones v, State,
supra at 916 fn. 2.

Because Jones could have--but did not--offer Marr's testinony
in support of a claim of newy-discovered evidence of innocence
back in 1986, he was procedurally barred from offering this
testinony in support of his 1991 claim of new y-di scovered evidence
of innocence; the testinony sinply did not neet the test for newy

di scovered evidence. Likewi se, statements Schofield allegedly nmade
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to Linda Atwater, Stanley Thomas and others who could have
testified in previous hearings, but did not, nmay not be considered,
cunul atively or otherwise. They are procedurally barred. Jones v.
State, supra. Judge Johnson did not err in failing to weigh such
procedural | y-barred evidence.

In fact, it is the State's contention that not only does Jones
have no valid basis to argue that Judge Johnson erroneously ignored
any evidence, but that, in fact, Jones achieved the consideration
of evidence and testinony that in truth was not newy discovered
and to which Jones was not entitled to present at this hearing:
i.e., any evidence that Schofield allegedly confessed.

When this Court first announced a new standard for review ng
clainms of newy-discovered evidence of innocence, this Court
remanded this case to the circuit court for hearing to consider
“all newly discovered evidence which would be admssible.”" Jones

v. State, supra. 591 S50.2d at 916. At such hearing, Jones

attenpted to introduce evidence from several w tnesses that
Schofield had confessed to the nurder of a police officer. Such
confessions were admssible--if at all--only under the declaration-
agai nst-penal -interest exception to the hearsay rule contained in
§ 90.804 (2) (c). A necessary prerequisite for the adm ssion of such
declarations is a "showing that the declarant is unavailable as a

witness." Jones v. State, supra, 678 So.2d at 313. Al t hough

Schofield had been present at the courthouse during the hearing,
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and al though Judge Soud had advised the parties that declarations
against interest were admssible only if the declarant is
unavail able, Jones did not call Schofield as a w tness. In fact,
Jones did not even contend, nmuch less actually denonstrate, that
Schofield would refuse to testify if called as a wtness. On the
contrary, Jones' attorney stated:

There isn't a person in the courtroom here, Your
Honor, that doubts what M. Schofield would say if he did

take the stand. That's not a mystery. I mean we all
know what M. Schofield will say if he takes the stand.
He's going to say, it's a lie, | never said it, | never
didit. We all know that. That's a given. You know,
he's been working with Detective Housend for the past
five days that 1've been here. He has no fear of the
State of Florida right now. He's working with them |
nean | have no doubt what M. Schofield will say on the

stand, so I'm not going to call himand |I don't think I
need to call him

Id. at 314. In short, Jones adnitted that Schofield was _available
to testify (as Schofield' s testinony in the instant hearing
confirns--Schofield testified exactly as Jones' counsel at the 1992
hearing had predicted he would) . Because Jones failed to
denmonstrate that Schofield was unavailable to testify, Judge Soud
found that his alleged out-of-court statements regarding the nurder
of officer Szafranski were inadm ssible. This Court affirned,
stating, "The burden was on Jones to establish that Schofield was
unavai |l abl e and Jones failed to neet that burden. Consequently, we
find that Schofield s alleged confessions are not admssible. . .
Y Ibid.

Jones' present Schofield-confessed claimis in fact nmerely a
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variation of his prior claim and is procedurally barred on that

basi s al one. See MIls v. Stat e, 684 So.2d 801 (Fla.

1996) (evidentiary hearing properly denied where MIls failed to
denonstrate that his present claim was not just a variation of
prior clains). In addition, testinmony about Schofield s alleged
confessions was determned at the first hearing pot to be

admi ssible evidence. It would seem that such testinony should have

been equally inadm ssible at this hearing unless Jones could

present new v-discovered evidence, not discoverable previously in

the exercise of due diligence, establishing that Schofield's
al | eged confessions would be adm ssible under the declaration-
agai nst-penal -interest exception to the hearsay rule or otherw se.
The only "new' evidence Jones has presented as to Schofield's
availability to testify is the testinony of Schofield hinself,
whi ch Jones presented at this hearing for the first time--five

vears after having willfully declined to wesent it at the 1992

hearing. It is the State's contention that, since Jones obviously
had the opportunity to call G en Schofield as a witness at the
prior hearing in 1992, it is not only reasonable, but necessary, to

conclude that den Schofield s testimony is not newv discovered

evi dence which would now justify the consideration of alleged
confessions of the kind ruled inadm ssible in 1992.
The issue at this point is not sinply the application of

590. 804. This hearing was not a retrial of the case, it was a
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proceeding to determ ne whether there should be a retrial sixteen
years and several postconviction motions after the fact. The issue
as to Schofield s alleged confessions is whether Jones deserves a
second chance to present evidence which he could and should have
presented in 1992. It is the State's contention that he does not
and that Jones is attenpting to engage in exactly the kind of
pi eceneal and repetitious litigation that the time limtations
incorporated into 3.850 are supposed to prevent.

In any event, Judge Johnson certainly did not give inadequate
consideration to testinmony of wtnesses who testified in 1992 and
whose testinony was found by both Judge Soud and by this Court not
to have been adm ssible evidence, and there is no nerit to Jones'
"cunul ative effect" issue.

As noted previously, Jones argued in his prior appeal that
Judge Soud evaluated the new y-discovered evidence individually
instead of cumulatively. Jones also argued that Judge Soud erred
by not considering procedural | y-barred evidence. See Jones'
Initial Brief on Appeal in case no. 81,346, at pp. 56-59. This
Court found no nerit to such claim then, and it has no nore nerit
now.

Even if we did consider all the affidavits and testinony that
have been proffered over the years, however, we would find that
not hi ng about Jones' various offerings over the years is consistent

except the bare allegation of Schofield s involvenent. Dependi ng
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on which theory is being advance by Jones at any given nonent,
Schofield left Jones' apartnent unarned, or with a pistol, or wth
a rifle; Schofield shot officer Szafranski from the vacant lot to
the north of Leo Jones' apartnent building, or he shot officer
Szafranski from the downstairs apartnment, or he shot officer
Szafranski from a kneeling position in the bushes on the south side
of the apartnent building; Schofield disposed of the rifle by
returning it to Jones' apartnent and replacing the rifle under
Jones' bed (presumably while Jones was not |ooking, as he said
nothing about this in his trial testinmony), or he tried to give it
away, or he threw it into the river, or he left it in Katherine
Di xon's apartnent; he escaped by running to a car parked right in
front of the nmurder scene and hid there until the police left, or
by running down Lee Street, or by running down Mdison; he either
ran down Madison alone, or with Marilyn Manning following him he
left the area in a rental car with Marilyn Manning and Roy
WIllians, or he left the area in a rental car without Marilyn; he
either went to CGeorgia or he was still in town the next day trying
to borrow noney to |eave

The State would note that nowhere in his brief does Jones
argue that the evidence admtted at this hearing suffices to
establish his innocence or that Judge Johnson erred in concluding
that the testinmony presented at this hearing--particularly that of

Roy WIllianms--is filled with inconsistencies, contradictions and
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statenents that are not true. The State would suggest that Jones
feels compelled to argue the cunul ativeness issue because even he
realizes that his evidentiary presentation at this hearing was
utterly non- per suasi ve. The problem however, wth any
"cunul ative" review is that Jones has never--and can never--explain
or reconcile all the inconsistencies in the various theories of
Schofield's guilt he has presented over the years. Hi s evidence
simply is utterly lacking in credibility, and the nore one
considers, the less credible his various theories becone. There is
no nerit whatever in Jones' cunulative-evidence claim

| SSUE TIT

EVEN ASSUM NG THAT SCHOFIELD S ALLEGED CONFESSI ONS ARE

NOT  PROCEDURALLY BARRED, THEY ARE NOT ADM SSI BLE

SUBSTANTI VELY UNDER THE RULES OF EVI DENCE

Jones conpl ains here about Judge Johnson's refusal to consider
Schofield s alleged confessions as substantive evidence of Jones'
I nnocence. Just as he did in his appeal the 1992 hearing, Jones
does not even attenpt to argue that the rules of evidence allow
such hear say statements to be adm tted and consi dered
substantively; I nst ead, he relies upon some per cei ved

constitutional right to present such hearsay regardl ess of the

rul es of evidence.?® The State will briefly analyze the state

% In his footnote 52, Jones states that he has not included
Schofield' s 1990 "confession" to Stanley WIllie because his
affidavit was not accepted by the circuit court in 1992. In
fact, Stanley WIlie did not claim that Schofield confessed to
him See Exhibit A footnote 1.
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evidentiary rules, and then turn to Jones' Chambers?® argunent.
There are a nunber of exceptions to the hearsay rule. Many
apply whether or not the declarant is available as a w tness.
These exceptions are set forth in § 90.803, Florida Stat. (1997).
By contrast, the exceptions enunerated in § 90.804, including the
exception for declarations against interest, are applicable only
when the declarant is "unavailable," as defined in § 90.804 (1).

Jones v. State, supra, 678 So.2d at 313. In the previous hearing,

Jones never even tried to show that Schofield was unavail able. Id.
at 313-14. In fact, he was not, as Jones' attorneys predicted in
1992, and as Schofield s testinony at the instant hearing plainly
denonstrates. Thus, since Schofield is not "unavailable,” his
all eged out-of-court statenents are not admissible under the
decl arati on-agai nst-penal -i nterest exception to the hearsay rule.

Schofield testified that he did not Kkill officer Szafranski
and that he never has told anyone the contrary. H's inconsistent
statements are admissible--if at all--under §§ 90.608 and 90.614.%°
However, such statements are admssible for inpeachnent; they are

not substantively admssible. State v. Smth, 573 So.2d 306, 313

(Fla. 1990) ("There can be no question that evidence of a prior

i nconsi stent statenent offered as inpeachment is admssible only

¥ Chambers v. Mssississi, 410 U S. 284, 93 S.Ct. 1038, 35
L.Ed.2d 297 (1973).

» The State adheres to its position, argued above, that any
issue of Schofield s alleged confessions is procedurally barred.
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for that purpose unless it is independently adm ssible.").  Thus,
as Judge Johnson found, testimony about Schofield s alleged

confessions "are not independent proof of culpability of d enn

Schofield" (R 145). This is a correct statenment of |aw
Cting Chambers v. Mississippi, however, Jones clains that the

testinony of his inmte w tnesses should have been consi dered
substantively because they bore such "indicia of reliability" as to
overcone any barriers inposed by state rules of evidence. This is
the same argunment Jones made the last tinme this case was in this
Court. The argument was rejected then; it is equally nmeritless
now.

Jones cites no case holding that a state evidentiary rule nust
be invalidated whenever it prevents a crimnal defendant from
adm tting any evidence, no matter how dubious. The United States
Supreme Court has "never questioned the power of States to exclude
evidence through the application of evidentiary rules that
t henmsel ves serve the interests of fairness and reliability--even if
the defendant would prefer to see that evidence admtted.” Crane
v. Kentucky, 476 U.S. 683, 106 $.CT. 2142, 90 L.Ed.2d 636 (1986).
Nor has Jones cited any case in which a rule concerning the use of
prior inconsistent statements has been found to violate a crimnal
defendant's right to present a defense.

Chanbers is inapposite. First of all, wunder Mssissippi's

t hen rules, the defendant could neither cross-exam ne his own
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W tness about his prior inconsistent statenments, nor introduce them
for any purpose. Jones obviously was not restricted in this
regard. More inportantly, however, is that Chanbers dealt with the
exclusion of statements that were offered under "circunstances that
provi ded considerable assurance of their reliability." 410 U S. at
300. The hearsay declarant in Chanbers had confessed to close
acquai ntances "shortly after the nurder had occurred,"” and these
cl ose acquaintances had reported their information before trial,
| bid In addition, the declarant himself had given a sworn
statenent to Chanmbers' attorney, admtting his guilt. 410 U. S. at
287. MNone of the wtnesses to any of the out-of-court statenents
were prison inmates serving |engthy sentences.

In this case, by contrast, the witnesses to these alleged out-
of-court "confessions" are nearly as non-credible as wtnesses can
be. All of them are long-term inmates with little or nothing to
| ose by perjuring thensel ves. Their prior records include
convictions for, inter alia, murder, arned robbery and kidnapping.
None of these witnesses canme forward until after Jones' nost recent
death warrant was signed, waiting anywhere from four to 15 years to
report their information. At least two of them are in the sane
prison with Leo Jones and, according to their chaplain, know Jones.
Moreover, their testinony is |lacking in corroboration. These
W t nesses provided no information that they could not readily have

obtained from a source other than Schofield. \Wat few details they
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did provide are inconsistent with other testinmony, or sinply do not
make sense. For exanmple, some of them report that Schofield told
them he killed officer Szafranski to pay him back for his treatnment
of him and/or other drug dealers. But there is virtually no way
that officer Szafranski's killer could have known in advance who
was in that car.?® Mreover, not so much as a hint of m sconduct
on officer Szafranski's part has ever been previously offered in
the 16 years between officer Szafranski's nurder and this hearing.
Jones, in fact, has offered no credible evidence that officer
Szafranski was a crooked c¢op; on the contrary Randy Fallin
testified that Szafranski’s reputation was “impeccable.”?’

Chanbers dealt with the exclusion of reliable and trustworthy
evidence. Here, no such reliable and trustworthy evidence has been
of fered.. As in the previous appeal in this case, Jones has not
present ed evi dence of such " persuasi ve assurances of

trustworthiness" as would justify the disregard of Florida s rules

of evidence. Jones V. State, supra, 678 So.2d 315.

% There was some testinmony that the police cars had nunbers
on them but no nanes. Even if Schofield could have identified
the occupant of the last car from a nunber on it, Jones has
offered no explanation of how Schofield could have known in
advance that officer Szafranski would have been cruising up the
street at that particular tinmne.

Ywith no credible basis, Jones' attorneys have in this
proceeding attenpted to trash the reputation of both Judge Soud
and officer Szafranski.
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| SSUE |V

SCHOFI ELD TESTIFIED AT THI'S HEARING AND THE MERE FACT

THAT HE INITIALLY INVOKED H' S FI FTH AMENDMENT RI GHTS AS

A MEANS OF SECURING THE RIGHT TO COUNSEL IS NO BASIS TO

| MPEACH SCHOFIELD S CREDI BILITY; MOREOVER, | MPEACHI NG

SCHOFI ELD DOES NOTHI NG TO EXONERATE JONES

Jones here asks this Court to draw in inference against
Schofield from his silence. But Schofield was not silent; he
testified. He nerely used the invocation of his Fifth Amendnent
rights as a means to secure his right to counsel.?® Jones has cited
no case stating that adverse inferences may be drawn as to a party
or a witness nerely on the basis that such person has consulted an
attorney. But the State will not dwell long on any suggestion that
such inferences may constitutionally be drawn, even though the
State seriously doubts that they may. Even if it were
constitutionally permssible to draw adverse inferences about the
credibility of a witness sinply because he chooses first to talk to
an attorney, there is no reason to do so in this case. As the
State pointed out below, Schofield was at a "great disadvantage;"”
he was about to be questioned by "the people who are trying to pin
a first-degree murder on him" and who had been attenpting to do so

for years (RII 143-44). That he should wish to talk to an attorney

of his own before testifying in such circunmstances is emnently

® 3chofield first asked the court who was representing him
When Judge Johnson told him no one, Schofield pled "the Fifth,"
asserting that he did not have "anything to say w thout an
attorney." (RII 140-41).
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reasonabl e and sonething any of us would do. So why would we draw
any adverse inferences from Schofield s invocation of his right to
consult wth counsel?

And even if we did, so what? W already know that Schofield
has a crimnal record and has spent nost of the last 16 years in
prison. How woul d his invocation of his right to counsel add
anything significant to any evaluation of Schofield' s credibility?
The answer is, it does not. Judge Johnson conmitted no reversible
error here.

ISSUE V
JUDGE JOHNSON DI D NOT ERR I N EXCLUDI NG EVI DENCE THAT WAS

TOTALLY | RRELEVANT TO ANY EVALUATION OF LEO JONES'
| NNOCENCE, OR I N EXCLUDI NG HEARSAY EVI DENCE ABOUT

SCHOFI ELD'S ALLEGED STATUS AS A CONFI DENTI AL | NFORMANT,

OR IN LIMTING JONES' ATTEMPT ENDLESSLY TO CROSS-

EXAM NATI ON SCHOFI ELD ABOUT WHAT WAS "NOT" |IN A DOCUMENT

ADM TTED I N EVI DENCE WHEN SUCH WAS OBVI OUS FROM THE

DOCUMENT | TSELF

There are three parts to this issue. First, Jones conplains
about the exclusion of testinony which, he alleges, woul d
denonstrate the unremarkabl e proposition that Schofield, after
having conmmitting a crine with others, would attenpt to minimnze
his own culpability in his statements to the police. Such
statenents, allegedly nmade in the context of seeking reduced
sentences and parole, would--Jones contends--be "adnmssible at a
penalty phase if M. Schofield were ever tried and convicted of

O ficer Szafranski's death." Initial Brief of Appellant at 92. He

further asserts that the State conceded that such statenments woul d
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be admissible at such a penalty proceeding. Id. at 91. In fact,

the State conceded no such thing. On the contrary, the Assistant
Attorney General French stated:

Qur position, Judge, would be that if we were prosecuting
M. Schofield, any letters that he nmay have witten to a
Judge in a wholly unrelated case, any notions he m ght
have filed to withdraw a guilty plea in an unrel ated
case, any attenpts to obtain early release or work
release and [sic; fron] any previous incarcerations, and
any incident reports arising out of his other cases and
any attenpts that he made to lessen his sentence woul d be
totally irrelevant and inadm ssible in any nurder
prosecution, and even if--we don’t think it would be
adnissible at anv penaltv_phase_either, but even if it
would be, certainly none of this evidence would show
either that Leo Jones is innocent or that M. Schofield
is guilty. It's all irrelevant.

(RI'V 566) (Enphasis supplied.) Judge Johnson rul ed:

THE COURT: Vell, let nme just say this: | want these
put in the record. | want the appellate court to |ook at
. t hem | think that you're entitled to bring out his
convictions here. | think that you're entitled to bring
out any statements in here about his being insane or
having nmental treatnent. | think there are a couple in

here in which you said sonething about being insane.

| think you're entitled to do that, but the remainder
of things that he sought in other trial courts to get
parole or what he did is totally irrelevant and far-

fetched to hedge-hop like you ve done and say, well, he
could be prosecuted and if prosecuted he could be
convicted of first degree nurder. If he's convicted of

first degree murder, he could get the death penalty and
if he got the death penalty, then certain things could
come in in aggravation. Then he would beentitled to
show factors of mtigation, and these could come in by
the State to rebut the factors of mtigation, which is
what | understand your argunent to be.

M. McCLAIN: Yes, Your Honor.
THE COURT: That's very, very far-fetched. So |I'm

going to sustain the objection to these except as you may
inquire about his convictions and you may inquire about




any nental treatnent he's had or any statenents about his
insanity.

(RIV  566-67).

The issue in this proceeding was whether or not Jones could

present sufficient new y- di scover ed, adm ssible evidence of
I nnocence that, if introduced at hig trial, would probably produce
an acquittal. None of the "evidence" proffered here would be

adm ssible at any trial of Leo Jones, and was properly excluded by
Judge Johnson.

Second, Jones conplains about Judge Johnson's limtation of
cross-examnation about what was not in a witten statenent
admtted in evidence. State's exhibit 1 was a witten sworn
statement signed by Genn Schofield in 1991, in which he stated
that he had never told anyone that he had anything to do with the
death of officer Szafranski or any Jacksonville policeman (RV 625-
26) , On redirect exam nation, M. McClain began to exam ne
Schofield about what was not in the docunent. The State objected
on the ground that the docunent speaks for itself (RV 631). M
McClain responded that he should "be able to ask what's not in the
docurment” (RV 631). Judge Johnson sustained the objection, noting
that "The rest of the world is not in the document so we all know
t hat . Nothing else is in it except what's in it" (RV 631-32).
Judge Johnson's ruling was not an abuse of discretion.

Finally, Jones conpl ai ns about Judge Johnson's refusal to

allow a proffer from Ceveland Smth regarding Schofield s alleged
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status as a confidential informant "for other police officers" in
1981 (RII 181). Judge Johnson sustained the State's objection on
the ground that any answer about "other officers” would be hearsay,
and refused to allow a proffer on the ground that it would be
“senseless” (RIT 181-82). This ruling was not error, but even if
it was it was harmess; Judge Johnson allowed Jasper Kirtsey to

testify that Schofield told himthat he was had been a confidenti al

i nformant (RV 693). (Schofield himself also was asked about this;
he denied ever having been a confidential informant. RV 592).
Mor eover , Jones' so-called  “eyewitness” testinony remai ns

incredible, no matter what the answer to this question.

Not hi ng here provides any basis for reversal of Judge
Johnson's determnation that Jones has failed to present newly-
di scovered, credible evidence of his innocence.

ISSUE VI

JUDGE JOHNSON QUI TE PROPERLY FOUND NO BASI S TO GRANT
JONES RELIEF FROM H' S CONVI CTI ON AND SENTENCE MERELY ON
THE BASIS OF AN ALLEGATION THAT JUDGE SOUD M GHT HAVE
REPRESENTED LEO JONES IN A M SDEMEANOR CASE TVELVE YEARS
BEFORE HI S MJURDER TRI AL, VWHEN JUDGE SOUD HAD NO
RECOLLECTION OF HAVING REPRESENTED JONES, AND NElI THER
JONES NOR H'S FAMLY RAISED ANY |SSUE OF POSSIBLE BIAS
UNTIL SI XTEEN YEARS AFTER TRIAL AND TWENTY-El GHT YEARS
AFTER THE ALLEGED REPRESENTATI ON

It is now clear that Jones obtained Judge Soud’s recusal from
this case by making unfounded and wholly non-credible allegations
that Judge Soud had committed bribery in 1969. This, even Jones

apparently now concedes, as his only conplaint about that portion
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of Judge Johnson's order which finds "not one scintilla of credible
evidence" to support the allegation of bribery is not that it is
factually incorrect, but only that it "msses the point." Jones
argues that Judge Soud should have recused hinmself sinply on the
basis that he had represented Leo Jones in 1969. Jones devotes
nost of argument on this issue rehashing the evidence suggesting
that Judge Soud represented Jones in 1969. The State does not
agr ee Wi t h t he contention t hat Judge Soud’s testinony
"corroborates" any contention that he had represented Jones,
Initial Brief of Appellant at 97, and certainly does not agree that
the evidence is "irrefutable" on the question of Judge Soud’'s
representation of Jones, Initial Brief of Appellant at 100. Jones
attributes no significance to the fact that Alberta Brown was the
only witness "making these allegations" and that Jones hinself did
not testify. Jones argues that Al berta Brown was the only w tness
who testified because she is the only living witness (aside from
Judge Soud) who "knows what occurred;" Jones, he contends, was
absent from his own sentencing hearing. Initial Brief of Appellant
at 100, footnote 61. Although Jones nmmkes these assertions (that
Al berta Brown knows what happened and Leo Jones does not) as if
they were irrefutably established by the evidence, in fact, as
Judge Johnson noted in his order, Al berta Brown, according to her
own testinony, did not attend the hearing and Jones failed to

testify one way or the other on this issue. Thus, we have no
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evi dence that Jones was absent from his own sentencing hearing, and
no direct testinony that Judge Soud ever appeared in court on Leo
Jones' behal f.

More inportantly, Jones hinself has "m ssed the point." As to
the issue of representation, Judge Johnson found no "credible
evidence that would require Judge Soud to disclose the possible
representation” of Leo Jones sone 12 years before trial "when he
has no recollection of it" (R 138). Jones assunes that if he
could have proved that Judge Soud did, in fact, represent Leo
Jones, Judge Soud would have been required to recuse hinself on
that basis whether or not he recalled such representation, even if
the notion to recuse had not been filed for 16 years after trial.
Such is not the case. First of all, it is hard to believe that
Jones hinself would not have known that Judge Soud had represented
him-if, in fact, such representation ever occurred. Moreover, the
court records Jones now relies upon have been a matter of public
record since 1969 and at all tinmes since. Jones has offered no
justification for failing until 1997 to conplain about Judge Soud’s
al | eged representation of him 28 years ago, and this issue is

procedurally barred.? Liahtbourne v. Dugger, 549 So.2d 1364, 1366

P The closest he comes is in the affidavit and testinony of
Al berta Brown, who clained that she did not cone forward with any
information about Judge Soud’s representation of Leo Jones
because she did not want to get Jones' nother in trouble.
Pretermtting any question of the reasonabl eness of such
expl anation (why would she be nore worried about getting Jones'
nother in trouble than allow ng Jones to be executed?), it can
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(Fla. 1989) (where judge's financial disclosures had been of record
"for many years," claim that original trial judge had been biased
was procedurally barred in 3.850).°° But even pretermtting any
question of the sufficiency of the proof that Judge Soud ever
represented Leo Jones, and pretermtting further any question of
Jones' diligence in presenting this matter (and disqualification
can certainly be waived for failure to seek it in a tinely manner),
Jones cites no case--and,the State is aware of none--holding that
a defendant may disqualify a judge from presiding over his trial
simply because the judge had defended himin an unrelated case sone
twel ve years earlier. The federal circuit courts of appeal have
held uniformy that no per se rule disqualifies a judge because he

previously had represented (or even prosecuted) a party. See,

e.g., Del Vecchio v, Illinois Dept. of Correct-, 31 F.3d 1363
(11th Cr. 1994) ("Prosecuting a defendant in one case is not the
kind of action from which we can presune bias or prejudgnent in a
future case."); US v. lovaalia, 954 F.2d 811 (2nd Cir. 1992) ("A

judge's prior representation of one of the parties in a proceeding,

provide no justification for the delay if no bribery occurred, as
clearly it did not.

%Jones cites Porter v, Sinuletarv, 49 F.3d 1483 (11th Cir.
1995) for the proposition that procedural bars and/or due
diligence do not apply here. Porter does not, however, dispense
with the requirement of due diligence in presenting a notion to
disqualify, and certainly does not excuse a defendant's failure
to raise a ground for disqualification of which he should be at
| east as aware of as the judge.
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for exanple, does not automatically warrant disqualification.");

David v. Citv and Countv of Denver, 101 F.3d 1344 (10th Cr. 1996)

("a judge's prior representation of a witness or a party in an
unrel ated matter does not autonatically require disqualification");

Corbett v. Bordenkircher, 615 r.2d 722 (6th Cir. 1980) (sane);

Murshv v. Beto, 416 F.2d 98, 100 (5th Gr. 1969) (same). And state

authority indicates that disqualification is not warranted where no

adversarial relationship had existed. Quiliano v. Wainwiaht, 416

So.2d 1180 (Fla. 4th DCA 1982) (fact that appellate judge sitting on
appeal from defendant's second conviction had represented
prosecution wtness during trial which led to defendant's first
conviction did not disqualify judge where no adversarial

relationship had existed between defendant and judge in first
case). Jones presented no credible evidence that there was
anything out of the ordinary in his representation of Jones--if
such representation occurred--as woul d denonstrate even the
appearance of bias against Jones in his nurder trial 12 years
|ater, especially considering that Judge Soud had no recollection
of ever having represented Jones.

Jones obtained Judge' Soud’s recusal in the first place only by
meking allegations of bribery which--even he admts--were wthout
any substance whatever. The remaining allegation--that hi s
conviction and sentence should be overturned because Judge Soud

nerely had represented Jones in 1969--is both procedurally barred
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and neritl ess.

| SSUE VI |

JONES IS NOT ENTITLED TO THE COWPELLED DI SCLOSURE OF A

PRESENTENCE REPORT THAT WAS NOT SOUGHT UNTIL AFTER THE

CONCLUSI ON OF THE HEARI NG BELOW AND IS | N ANY EVENT

PRI VI LEGED | NFORMATI ON NOT SUBJECT TO CHAPTER 119

DI SCLOSURE

In his brief, Jones argues only six issues. However , Jones:
recently filed a notion asking this Court to conpel the Departnment
of Corrections (DOC) to furnish his counsel with a copy of
Schofield' s presentence investigative report (PSI). By order dated
February 9, 1998, this Court directed that the notion to conpel
woul d be treated as "an issue on appeal.” Thus, the State responds
to the notion here. The notion should be denied.

The notion alleges that an investigator retained by Jones'
attorneys was denied access to Shofield's PSI on Decenber 17, 1997-
-during the pendency of the hearing bel ow. However, instead of
rai sing any issue of his entitlenment to the disclosure of such
docunment during the evidentiary hearing Judge Johnson had granted,
inter alia, as to any public records clainms Jones had concerning
the St. Johns County Sheriff's office, R 95 Jones waited until
January 12, 1997 (alnost two weeks after Judge Johnson ruled on
Jones' 3.850) to present this issue in a notion for rehearing (R
170-71). Judge Johnson denied rehearing (Rl 177-78). Jones should

now be estopped from seeking relief in this Court.

In any event, Judge Johnson did not err in denying Jones'
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motion to conpel the production of Schofield' s PSI, and Jones has
denonstrated no valid reason why his requested relief should be
granted now.

In the first place, Jones request has not been filed within
the tinme limts specified in Rule 3.852, and Jones offers no
expl anation why he should be allowed to continue to raise 119
issues within the context of his 3.850 proceedings some 10 nonths
after his warrant was signed, and after his 3.850 evidentiary
hearing was concluded and his notion ruled upon. Rule 3.850 (Q).

Second, he is not entitled to acquire a copy of Schofield s
PSI . PSI's are exenpt from § 119.07, Florida Statutes (1997), and
Article 1, § 24(a) of the Florida Constitution. § 945.10(1) (b),
Florida Statutes (1997). Jones gained access to the Doc’s files on
Schofield through a public records request, but Schofield s PSI is
not a public record, and he is not entitled to a copy.™

CONCLUSI ON

Jones was convicted of nurder in 198l1--almost 17 years ago.
He has had manifold opportunities to substantiate his claim that
G enn Schofield is guilty of the murder for which Jones was
convicted, and he has never been able to underm ne confidence in
the outconme of his 1981 trial. Al'l he has ever been able to

present is hearsay, runor, speculation and innuendo--no part of

*'By inadvertance, Jones' investigator apparently was
allowed to see the PSI. Notw t hstanding this inadvertant
di scl osure, he is not entitled to a copy.
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which is consistent with any other part. Such is not a valid basis
for setting aside a valid judgnent of conviction. It is now tine
for Jones to pay the price for his cold-blooded assassination of a
Jacksonville police officer. H's 3.850 notion was properly denied,

and Judge Johnson's judgment should be affirnmed in all respects.

Respectfully submtted,

ROBERT A. BUTTERWORTH
BTTERN E R A L

CURTIS M FRENCH
Assistant Attorney General
Florida Bar No. 291692

Qo bor

RI CHARD B. MARTELL
Chief, Capital Appeals
Florida Bar No. 300179

OFFI CE OF THE ATTORNEY GENERAL
The Capitol

Tal | ahassee, FL 32399-1050
(850) 414-3300

COUNSEL FOR RESPONDENT

64




CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing

has been furnished by hand delivery to the Ofice of Capital

Col | ateral Regional Counsel, Northern District, P.O Drawer 5498,

Tal | ahassee, Florida 32314-5498, and by US. Mil to Mrtin J.
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Florida 33132-1422, this 13th day of February, 1998.
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STATEMENT OF THE CASE AND FACTS

. In 1981, Leo Al exander Jones was convicted of nurder and
sentenced to death. Both conviction and sentence have survived
nunerous challenges, on direct. and collateral appeal. Jones V.

Dugger, 928 F.2d 1020 (11th cir.), cert. denied, 112 8.Ct. 216

(1991); Jones v. Dugger, 533 So.2d 290 (Fla. 1988); Jones v.
State, 528 S0.2d 1171 (Fla. 1988); Jones v. \Wainwight, 473
So.2d 1244 (Fla. 1985); Jones v. State, 440 So.2d 570 (Fla.
1983).

Now, Jones seeks postconviction relief based on a claimof
newly discovered evidence. The circuit court initially denied
relief on this claim without a hearing, applying the standard of

Hallman v. State, 371 So.2d 482, (Fla. 1979), to Jones' alleged

. new y-di scovered evidence. This Court, adopting a new standard
for reviewing clainms of newy-discovered evidence, reversed and
remanded the case to the circuit court for an evidentiary

heari ng. Jones v. State, 591 So.2d 911 (Fla. 1991).

After an evidentiary hearing, the circuit court denied
relief. Thereafter, Jones' notion for rehearing was denied. This

appeal follows.

The -application of the appropriate standard necessitates an
evaluation of the "weight of both the newy-discovered evidence
and the evidence which was introduced at the trial." | bi d.

Jones' Statement of the Case and Facts not only contains numerous

factual assertions with which the state cannot agree (e.g. N
one witnessed the actual shooting," Brief of Appellant, p.2;
. Harmond  and  Jones gave statements only "after hours of

interrogation, beatings and coercion," Brief of Appellant, pp. 2




and 3; "Ms. Reed's testinony basically mrrored that of M.

Cole, " Brief of Appellant, p.20; etc.), but indiscrimnately

m xes together references to trial evidence, evidence which could
have been introduced at trial but was not, and exhibits which
have never been admtted in evidence. Therefore,. the state

offers the follow ng:

A The Evidence At Trial

At 1:00 a.m on My 23, 1981, three police officers, in
separate cars, left the scene of a hostage situation and
proceeded east on 6th street in Jacksonville toward Davis street
(TR 708-09). Oficer Dyal, in the second car (TR 709), testified
that as he turned left on Davis Street, he heard a "large bang, a
rifle shot or a gunshot" (TR 710). He looked to his right rear
at an apartnent building just southeast of the intersection of
Davis and 6th streets, and observed flashes from tw nore ‘“real
| oud" gunshots "comng from this . . . brick apartnent house" (TR
710).

O ficer Szafranski, in the third car, was shot in the head
(TR 737). His car cane to a stop in the intersection (TR 737).
The first officer to him testified that he was in convul sions and
his foot was jamed on the brake so hard he could not be pulled
out of his car (TR 738).

Gt her officers quickly arrived. Patrons of a bar across the
vacant lot just north of the apartnent building stated that the
shots had come from the apartment building (TR 743, 766).
O ficer Wlnmuth entered the | ower |eft apartnment and found one

young man and some wonmen and children (TR 744-45). While there,

he heard "footsteps running back and forth, not just walking but




running back and forth to the apartnment that was directly

overhead on the top left" (TR 745). Meanwhile, O ficer Mindy

entered the downstairs

right-hand apartnent. It was unoccupied

and enpty except for sonme junk in the back and a tabl e against

the front w ndow on which lay a pack of matches and a still-cold
bottle of orange juice (TR 769, 775). There was a piece of
newspaper in the wi ndow "set up" in a way that would have been
"good canouflage" (TR 811-12), as well as a fresh “"recoil" mark

on the w ndow frame (TR 814, 820).

Oficer Mindy, along with Oficer Roberts, proceeded up the

stairwel |. No one responded when they knocked on the door to the

upper left-hand apartment, bput an elderly man answered fromthe

upper right-hand apartnent (TR 778). He |let them search his
apart nment. Wile there, they heard footsteps comng fromthe
upper |eft-hand apartnent (TR 779). The two upper apartnments

shared a porch, so the officers proceeded out the front door of

the upper right-hand apartment across the porch to the front door

of the opposite apartnent (TR 779-80). It was open (TR 780).

O ficer Mndy, now joi

ned by not only O ficer Roberts but also

O ficer Torrible, shouted into the darkness, "Police. Is there

anyone honme. . . If so, cone forward." No one did (TR 782).

O ficer Mundy entered,

soneone on a couch at

with his flashlight. He thought he saw
the end of the hall (TR 783). Finding a

light switch, he turned it on. He observed Bobby Lee Hammond

pretending to be asleep but jerking uncontrollably (TR 787).

Hamrmond lept to his feet when Oficer Mindy "racked" his shotgun

and told himto wake up (TR 788). Muindy asked Hammond if anyone

el se was in the house

and whet her any guns were in the house.
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Harmond answered no to both questions (TR 788). However, after
Mundy ordered anyone else in the apartnent to came out or be
shot, Leo Jones spoke up from a bedroom (TR 719). Oficer
Torrible attenpted to take him into custody (TR 791). As officer
Torrible conducted a "pat down" for weapons, Jones dropped a live
- 380 caliber bullet (TR 975, 979). Bot h he and Hammond began
fighting the officers (TR 972, 980). Wth difficulty, they were
subdued and taken away (TR 798).

It should be noted here that both Hammond and Jones were
fully dressed when discovered by the police, even though Hammond
was pretending to be asleep and Jones was hiding in a darkened
bedroom (TR 831).

There were many guns in the apartnent. Under the bed in
Jones’ bedroom were two 30-30 caliber lever-action Marlin rifles
(each of which had one fired shell casing in the barrel) and a
fully |oaded M-14 Ruger semnmi-automatic rifle (TR 994-95). A
l egible fingerprint lifted from one of the two Mrlin rifles was
identified as Jones' (TR 995). In the living room were two nore
guns: a . 30 caliber carbine with a fold-up paratrooper stock and
a. 22 caliber rifle (TR 995).

A firearms exam ner testified that the bullet which killed
O ficer Szafranski, although fragnented, could be conclusively
identified as having been fired from a 30-30 Marlin |ever action
rifle, and was consistent (although not conclusively so) with
havi ng been fired fromthe 30-30 Marlin |ever action rifle that
had Jones' fingerprint on it (TR 1013, 1040, 1048-49).

Hammond testified that he was Leo Jones' cousin (TR 912),

and had been at Jones' apartnent since 11:30 that evening; he had




pl anned to spend the night (TR 914). G en Schofield (later
identified as Jones' roommmte) was there when Hammond arrived,
but left the apartment about an hour before the nurder, carrying
a pistol (TR 915, 928, 964). Jones, Hammond testified, left LO
15 mnutes before the nurder carrying a rifle (TR 915, 920, 937).

Hanmond heard a shot, and Jones returned to the apartment al nost

imrediately, still carrying the rifle (TR 918, 919). Jones told
himto "lay back down." Soon afterwards, the police arrived (TR
919).

Detective Eason testified that he talked briefly to Jones at
4:00 a.m Jones was "cocky" and "hostile" (TR 1095). Because of
injuries described by Eason as "slight" and by the exam ning
doctor (Dr. Pack) as "minor", Eason sent Jones and Hammond to the

hospital for examnation and, afterwards, to breakfast (TR 1095,

1300) . Eason did not talk to Jones again until noon (TR 1096).
Jones was still "cocky" and told Eason repeatedly that he
understood his rights (TR 1096). Then they tal ked, having a

"pretty far range of conversation" during which Eason devel oped a
"fairiy good rapport" with Jones -- to the point they even had an
"arm wrestling match" (TR 1118). Jones eventually signed a
witten statement admtting that he had taken a rifle from his
apartnment, wal ked downstairs to the enpty apartnment, shot the
policeman from behind the w ndow, returned to the apartnent, hid
the rifle under the bed, and waited until the police came (TR
1100) . After signing the statenment, he explained orally why he
had shot the policeman:
I"'m tired of being fucked wth. I go to the

store and |I'm fucked with. | go down the
street and |I'm fucked wth. M friends are




fucked with, nmy famly is fucked with, and
I"'m tired of policenmen fucking with me, and |
decided 1'd kill a policeman and that's why |
did it. (TR 1101)

This explanation was consistent with a threat Jones had nade
only a week before, when after being arrested on several charges,
including possession of a firearm by a convicted felon (TR 1144,
1272-73), Jones stated "he was tired of police hassling him that
the police weren't the only ones that had guns and that he was
going to shoot a nother-fucking pig" (TR 1142).

After the state rested, Jones presented the testinony of
three witnesses and also testified hinself. Nat hani el - Hanilton
(resident of the wupper right-hand apartment) testified he heard
two shots spaced 2 to 3 seconds apart, which he thought came from
the vacant lot north of the apartment building (TR 1160-61). He
admtted on cross-exam nation that the first shot, which woke him
up, was very, very loud and he really did not -know where it came

al.1

from (TR 1165). He also testified the police treated him
right" (TR 1166).

Two additional wtnesses, one living.in the next building to
the north of Jones' apartment building, and one in the next
building to the south, testified that they thought from the sound
of the shots that they had cone from the vacant |lot next to
Jones' apartnment building and not fromthe building itself (TR
1173, 1193).

Jones testified that he shared his apartnment with den
Schofield and that the guns were Schofield s (TR 1216).

Schofield had been there earlier that evening, but left after

. Jones' cousin Bobby Hammond arrived (TR 1216). Jones did not see




whet her or not Schofield was carrying a pistol when he left (TR
1216,  1287). Afterwards, Jones and Hammond wat ched tel evi sion
for 40 to 45 mnutes and then went to bed (TR 1219). Harmond | ay
on the sofa, while Jones went to the bedroom and undressed (TR
1219-20). Twenty mnutes or so later, Jones "heard a gun --
heard two gunshots" (TR 1221). The shots canme fromthe vacant
ot next door (TR 1225). Jones put his clothes back on (TR TR
1226) . When the police knocked on the door, Jones ordered
Harmond not to open it (TR 1226). After the police entered by
the front door to the porch, both Jones and Hammond we're beaten
with a flashlight (TR 1232). Later, on the way to jail, Jones
was beaten and kicked for "ten mnutes or so" (TR 1235). He was
ki cked and beaten with "flapjacks" wupon his arrival at the
station (TR 1235-36). Then he was taken upstairs to a room where
he was kneed in the side, junped on, hit with a pipe in his
"privates" and threatened (TR 1237-38). After all this he was so
“whi pped up" he could not say anything (TR 1238). He was then
taken to the hospital (TR 1242). The whole top of his head was
swollen and bleeding (TR 1242). After his return, he was
interviewed by Detective Eason, who presented him with a theory
of the case, wote it up, and nade Jones sign it (TR 1246-47).
Jones signed it because he was "whipped all up" (TR 1247). He
denied threatening to kill a police officer a week before the
crime (TR 1248-49).
On cross-exam nation, Jones denied owning a gun (TR 1252)

(even though he had bragged about how many guns he owned only a
week before shooting O ficer Szafranski (TR 1142)). He deni ed

knowi ng that there were guns under the bed he was "sleeping"” in




(TR 1253) (even though one of them had his fingerprint on it, TR
1013)).

Jones denied sleeping in the same bed Schofield slept in (R
1253). However, when the prosecutor asked Jones if the bed wth
the guns under it was Jones' "regular" bed, Jones -- Tecognizing
the inplications of this question -- admtted only that he slept
there "at times" (TR 1254). He could not explain why he had
gotten fully dressed, including shirt and shoes, after having
earlier undressed and gone to bed, when he had no intention of
allowing the police into the apartnment (TR 1256).

Asked why he had not told the doctor what had happened to
him or what was wong with him when he was taken to the hospital
for exam nation, Jones answered: *I couldn't tell him | was all

whi pped up, how could I tell hinP" (TR 1264).
He admtted that although he did not |ike guns, he had at

| east one in his possession not too many days before the nurder
of Oficer szafranski (TR 1273). He denied knowing any weapons
were in his apartnment the night of the rmurder (TR 1273) (even
though his fingerprint was on one of them (TR 1013)).

He admtted he had earlier told a psychiatrist that he did
not remenmber making a statenent to Detective Eason at all (TR
1282), even though he now renenbered talking to Eason (TR 1284),
and signing the statement (TR 1246-47). He denied armwestling
Detective Eason; he "wasn't in no shape" to do so (TR 1284). He
admtted that between the tine he was taken to the hospital until
he signed the confession over 6 hours later, npo one "laid a hand"

on him (TR 1283).
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Finally, he conceded that the police cars coming down Sixth
Street "probably would" have shined their lights directly into
the field from where he contended the shots had been fired (TR
1290) .

In rebuttal, Dr: Pack testified that he had exam ned Jones
the norning of May 23, 1981, and had observed only mnor injuries
and no evidence of any neurological injuries (TR 1300). Contrary
to Jones' testinony, Dr. Pack did not find that the top of Jones'
head was swollen or bleeding (TR 1300). Also in rebuttal,
Detective Japour testified that he gave Jones his' Mranda
war ni ngs that norning (TR 1306-07). According to Japour, Jones,

rather than being "all whipped up,” was snug and belligerent (TR
13073. Jones stated he knew his rights (TR 1308). \Wen asked to
sign a waiver, Jones told Japour: "I've already told you one tine
| know what ny fucking rights are and | ain't signing a fucki ng
thing to prove anything to you" (TR 1308).

B. Jones' Alleged Newy-Discovered Evidence

Attachad to Jones’ Novenber 1991 notion for postconviction
relief were several affidavits from alleged new y-discovered
witnesses (App. 1-11). In addition, contending his investigation
was "ongoing," Jones included in his brief on appeal from the
first denial of this postconviction notion, copies of additional
affidavits and reports not attached to the notion. Initial Brief
of Appellant, case no. 78,907 at pp 73-74 and 82-84. These
affidavits and reports are summrized in this Court's opinion.
591 So.2d at 914.

The motion was originally denied by the trial court based on

the legal insufficiency of the notion under the then-prevailing
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| egal standard. On appeal, this Court adopted a new | egal
standard for addressing claims for relief based on newly-
di scovered evidence, and remanded the case to the trial court for
an evidentiary hearing. 591 So.2d at 916. At the subsequent
hearing, there was no stipulation concerning the admssibility of
any affidavits, and none were admtted in evidence. See cf., T
9-26 and 40-41 (discussion of the possible expense of bringing
Bobby Hammond from California to testify); T 27-34 (discussion of
the necessity for orders for transporting the inmte wtnesses to
the evidentiary hearing) and T 48 (inplicit acknow edgnent of
both parties that case would be decided orn basis of "evidence

submtted by the defendant at this hearing").

The following witnesses testified at the evidentiary
heari ng:

Daniel Cole and Sharon Denise Reed were boyfriend and
girlfriend at the time of the shooting (T 66, 126). They were
wal king home from the Blodgett hones area sonmetime after midnight
(T 67-8, 126-27). Cole testified that just before reaching the
intersection of 4th and Mdison, he heard a shot. They paused
for a few m nutes and saw sonmeone runni ng down Madi son towards
them (T 100-101). (Madison is one block east of Davis; 4th is
two bl ocks south of 6th (T 128-29)). According to Cole, they
proceeded down 4th Street one-half block before the man reached
the intersection of 4th and Mdison (T 103). Col e recognized the
running man as denn Schofield and saw he was carrying a rifle or
a shotgun (T 74). Reed testified somewhat differently.
According to her, she and Cole were'at the intersection of 4th

and Madi son when they heard the shot (T 150). A few seconds
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later, Schofield ran by in front of them as they were still
. crossing intersection (T 153-56, 158). Both Reed and Cole
claimed they told no one except Reed's nother about this for sone
10 years because they were afraid of Schofield (even though he
was incarcerated shortly after the murder) (T 142, 108-09). Reed
admtted she was a friend of Leo Jones and that she spoke up
after 10 years of silence because she read that Jones was about
to be executed (T 144). Col e deni ed know ng Jones (T 89), but
admtted having five felony convictions (T 92).

Reed's nother Martha Bell testified that Reed tel ephoned her
after the nurder and told her about having seen Schofield running
down the street carrying a gun (T 180-81). Bel I  acknow edged
that she was close friends with the Jones famly and talked to
them on a daily basis but said nothing to them about this (T 192-
194) .

Patricia Omens testified that she was Schofield's girlfriend
in 1981 (T 210). She saw Schofield briefly early Sunday norning
after the murder (T 210). The next norning, she saw him again
and he told her that if anyone asked, he had been with her (T
215). H's response to her inquiry about the police officer was,
"do | think he was going to say anything to go to prison for the
rest of his life" (T 216). Later, when he got out of prison in
1989, Schofield

woul d tal k about the killing of the police
officer, that ~ what he did and who he will
do it to, you know. He talked about it a
lot. (T 219).
Asked if Schofield nentioned Leo Jones, Oaens said yes and that

. Schofield had said
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that he wasn't going to nake anytime for it,

that he wasn't and that nobody was going to

bother him you know. (T 220).
When asked if Schofield told her how the police officer had been
killed, Owens stated:

He would talk about it and say that he was
shot through his w ndow or w ndshield or
something of this sort and he just went on
and on. (T 220).

On cross-exam nation, Owmnens confirmed that Schofield had
| eft certain depositions with her that contained information
about the shooting, including allegations about Schofield's
possible involvenment (T 235-36). She adnmitted that 'she only
mentioned any of this information after she and Schofield had
broken up (T 239). She clained she had not canme forward sooner
because she was afraid of Schofield (T 241), but admtted she had
not been afraid to claim for herself sone $30,000 that Schofield
contended was his (T 243).

Jones presented the testinmony of five prison inmtes who
claimed to have know edge that Schofield confessed to killing
Oficer Szafranski: Frank Pittro, Franklin Delano Prince,
M chael Richardson, Andrea Hicks Jackson, and Donald Perry.

Andrea Jackson did not claim to hear any confession herself.
She did state that she nmet G enn Schofield' s sister Barbara in
prison (T 252). In the fall of 1991, Andrea Jackson, Barbara
Schofield and several others were playing cards and watching
television (T 253). When they heard the news that Leo Jones'
death warrant had been signed and that he was close to being
executed, Barbara commented that "they were executing the wong

man", because her brother had told her he did it (T 254). Andr ea
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Jackson admitted on cross-exam nation that she was on Death Row
herself for killing a police officer (T 259).

M chael Ri chardson testified t hat, contrary to prior
statenments to a state prosecutor, Schofield had never told him he
had killed a cop (T 315). Ri chardson had made his earlier
statenments in an attenpt to further his own plea negotiations and
because Leo Jones was his friend (T 315, 320, 333-34). His prior
statements were a "hoax" and G enn Schofield "had never confessed
mur der " (T 327-28). R chardson admtted that he had been
convicted of "several" felonies, but he could not recall "right
off* how many there were (T 336).

Frank Pittro testified that he talked to G enn Schofield
while they both worked in the kitchen together at UCI in 1985 (T
271). According to Pittro, Schofield said he had shet a police
officer with high-powered rifle from inside a house and left out
the back way (T 272-73). Schofield did not say whether Leo Jones
was also involved (T 273), but did state that Jones was on Death
Row for the crinme (T 272). Schofield did not tell Pittro what he
had done wth the weapon. Pittro testified that he did not tell
anyone about this for 6 years because he did not think anyone
would believe him (T 296-97). He admtted that he had nine prior
felony convictions (T 275), including one for forgery resulting
fromhis filing a forged docunent in a federal habeas corpus
proceeding (T 287-289, 291).

Donal d Perry was another inmate who testified. In 1992,
Perry testified, he saw Schofield in a holding cage at the
Departnment of Corrections Regional Medical Center at Lake Butler

(T 381, 383). Perry asked him why he didn't tell the truth about
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Leo Jones, and Schofield answered "I done it. . . | killed the
cop" (T 385). According to Perry, Schofield was afraid he would
be prosecuted if he told the prosecutor the truth, (T 385).
Schofield provided no details of any kind about the nurder other
than he supposedly used a "30-30" (T 395).

Perry admtted he has “"about tw * felony Convictions,
including one for first-degree nurder, and is serving a life
sentence with a mandatory 25-year mnimum (T 387, 391). He
deni ed knowi ng Leo Jones or giving Jones a "high sign” when he
entered the courtroom (T 387), even though he is "on confinenent

., right close to Death Row', and has talked to at |east one

death-row inmate about the case (T 393).

Final ly, prison i nmat e Frankl i n Del ano Prince al so
testified. Sonet i ne, probably in 1986, Prince was in a
conversation with a group that i ncl uded "a couple" of
correctional officer5 about the Leo Jones case, which had

recently been discussed in the newspaper (T 399-400, 408).
Schofield wal ked up (T 400), and "told the fellow that he didn't
know what he was tal king about, that he had did the crime" (T
408) . Schofield provided no details about how this occured (T
424) . Prince denied being a friend of Leo Jones until he was

rem nded that he had told Detective Housend that he was (T 418-

19). Then he admtted having a "relationship" wth Jones since
1974 (T 421). In addition, he had gone to school wth Leo Jones'
brother "Jitt* (T 422). Prince also denied telling Detective

Housend that he could not talk about the case until CCR told him

what to say (T 419). (Detective Housend testified to the

contrary in rebuttal, i.e. that Prince refused to talk until CCR




told him what to say (T 521)). Prince adm tted having eight

. felony convictions, including first-degree nurder (T 417-18), and
confirmed that he is presently serving a total sentence of 390
years (T 426). Prince explained why he had waited six years to
report Shofield s statenent:

Because normally in the institution when the

guys be talking, | let it go. . . [G]uys that
boosting themsel ves up, that type things do
happen. . . | think it gives, them some type
of self-esteem Judge. | really do. Some

kind of false self of thenselves. |,

[Blut [w]hat really made nme cone forward, |

read it in the paper. . ., | believe that .
nmotivated ne to just go forward with it. (T
431).

Jones also called Judith Dougherty, an attorney for CCR(T

J74 et seq), and Donna Harris, an investigator for CCR (T 436 et
seq). Dougherty travelled to Jacksonville in 1988 to investigate

. this case, but was unable to develop any specific leads (T 375-
76) . Harris testified that she began investigating the case in
1991 and discovered witnesses Pittro, Perry, Prince, Jackson,

Ri chardson, Wllie, Owaens, Reed, Cole, Dixon and Brown (T 439-
54y. Harris could not recall whether Prince had told her that
correctional officers had been present when Schofield made the
adm ssions that Prince allegedly heard (T 458). She coul d not
recall making any efforts to l|ocate these correctional officers

(T 459-60). Harris agreed with Jones' assertion in his Novenber

10, 1991 petition that trial counsel could and should have

| ocated Schofield s girlfriend Patricia Ovens (nee Ferrell),

Kat herine Dixon (girlfriend of Schofield s close friend Tony

. Brown), and Artie Hamonds (Bobby Hamonds' brother)(T 474-476).

(The "s" on the end apparently is optional.)
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It is notable that Jones originally planned to call Stanley
Thomas as a Wwtness; however he, i ke M chael Richardson,
recanted his earlier story. As recounted by counsel for the
defense, Thomas had told defense counsel that Schofield had

bragged about having done "it" and "put it off on sonmebody;" that
Schofield, not Jones had commtted the crine (T 481). However ,
Thomas al so had told defense counsel that he had not tal ked to
the state attorney, and defense counsel had just l|learned from the
state that that was not true (T 482). Counsel for the state
explained that he had tal ked nunmerous times to Thomas, who had
initially stated that Schofield had told him that although
Schofield had "got the gun" for Jones, Jones had done the
shooting (T 484). Thomas also told the state attorney that
Jones' nother and sister were paying Schofield to nake statenents
in prison "to take the rap for this." The State attorney
reported that Thomas had said that the state could record
t el ephone conversations between hinmself and the Jones famly; the
state did so and learned that "Thomas was trying to set us up and
have other people . . . talk on the phone as if they were the Jones
famly" (T 485). The state decided not to use the wtness; based
on this report, counsel for Jones decided not to either (T 485).
Jones also did not call Schofield hinself as a witness,
notw t hstanding that Schofield was "sitting back there . . . ready
to testify" (T 478, 499). The Court addressed this issue, noting
that under Florida rules of evidence, adm ssions against penal
interest were adm ssible only if the declarant is unavailable,

and the defense had offered nothing to show that Schofield was

unavailable (T 505-507). Counsel for the defense responded that
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he did not know whether Schofield "would testify here at this
hearing or not" (T 507). But, counsel contended, "we all know

what M. Schofield will say if he takes the stand. He's going to

say, it's a lie, 1 never said it, | never did it. We all know
that." (T 508). Therefore, counsel for the defense was not
going to call Schofield (T 508). The State, noting once again

that "M. Schofield is sitting right back there," argued that it
was defendant's burden to satisfy the evidence code and that the
def ense was nmaking, presumably, "a strategic decision” not to
call Schofield (T 511-512).

Jones also presented additional exhibits that were excluded
by the court either on hearsay grounds or because they ciearly
were not new y-di scovered or both (T362-63, 488—97).1

In rebuttal, the State presented the testinmobny of Detective
Housend, who testified that Franklin Delano Prince had told him

t hat Leo Jones was a personal friend of his (TR 520) and that

L These incl uded: (1(} An affidavit by Stanley WIllie who
stated that Schofield tol WIillie that Leo Jones was not the
killer. Since Schofield did not <claim to WIlie that he

(Schofield) was the killer, Schofield s statement to WIllie was
clearly not against his penal interest and fits within no other
exception to the hearsay rule; (3) Police incident reports and
case activity summaries that were known and availabie at the tinme
of the trial and are therefore not newy-discovered (and also are

hear say) ; (3) A statenent from a witness whose name was on the
ori gi nal di scovery list at trial to the effect that he heard
footsteps after the shooting between Jones' apartnent and the
next door. This was known at trial and therefore is not newly-
di scover ed; (4) Oher trial docunents showi ng that Schofield was
on the witness list for both the defense and the state and that
he had been subpoenaed to testify before Jones' grand jury; and

(5 A transcript of a police disciplinary hearing and a copy of a

reported appellate opinion which reflect on Officer Mundy's
credibility in unrelated cases at a nuch later tinme.
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Prince could not talk to Housend until "CCR told him what to say"

(TR 521).
C. The Lower Court's Rulings

In a 61-page order, the trial court reviewed the evidence
presented to determine first, how much of the proffered evidence
qualified as newy-discovered; second, how much of the newly-
di scovered evidence would be admssible; and finally, whether the
new y- di scover ed and admissible evidence would probably have
resulted in an acquittal of Leo Jones if it had been introduced
at trial (PC-R2 206-269).

The trial court determned that any statements by Katherine
Di xon, Paul Marr, Linda Atwater, and so nuch of Patricia Owens'
testinony as related to statenents Schofield nmade to her soon
after the nmurder did not qualify as new y-di scovered evidence
because it all could have been discovered earlier through the use
of due diligence (PC-R2, 224-25). The court deternined that the
testinony of Daniel Cole, Sharon Denise Reed, Andrea Hicks
Jackson, Frank Pittro, M chael Ri chardson, Franklin  Del ano
Prince, Donald Perry, and so nuch of Patricia Owens' testinony as
referred to statements nade by Schofield after his release from
prison in 1989 qualified as new y-discovered (PCR2, 228),2

The court determ ned that none of Schofield s alleged out-
of-court "confessions" were admissible under §90.804(2)(c), Fla.

Stat. (1991) as adnmissions against penal interest Dbecause

2 The court also found the testinmony of Sharon Denise Reed's

mother, Mrtha Bell, to be newly-discovered, but admi ssible only
to rebut an inference of recent” fabrication. Matha Bell had no
personal know edge of Schofield' s possible involvenent.
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Schofield was available to testify (pc-r1 233). In addition, the
statenments |acked corroboration (PC-R2 266).

The court ruled that the enforcement of the requirenments of
§90.804(2)(c) does not violate due process or unconstitutionally
Inpair Jones' right to present a defense (PC-R2 234-251).

The court concluded that the adm ssible new y-discovered
evidence was not of such quality that, had it been introduced at
Jones' trial, it probably would have resulted in his acquittal
(PCG-R2 284-85). Moreover, the court concluded that even if
Schofield' s out-of-court confessions were admssible, t-hey would
not have probably resulted in an acquittal had they been
introduced at trial, because the "confessions" were ' fraught v
with credibility problems, were lacking in corroboration, and did
not create any reasonable doubt about the validity of Jones'
confession to police and other evidence connecting himto the
cime (PC-R2 285-87).

D. Related Background Matters

The foregoing is presented as an accurate summary of the
evi dence presented at trial and offered at the instant 3.850
hearing on the new y-di scovered-evidence claim along with the
trial court's ruling on the claim. However, because Jones has
devoted a considerable portion of his Statenment of Facts
discussing the validity of Jones' confession (Initial Brief of
Appel l ant at pp. 3-13), as well as police reports and ot her
matters--includi ng af fi davi t s- - not admitted in evi dence

indicating that Schofield was and is a suspect (Initial Brief of
Appel lant at pp. 16-18, 19-20, 28), sone additional discussion of

the background of this case is in order.
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It is little wonder that Jones attenpts to cast doubt on
the validity of his confession, since nothing he offers by way of
new y-discovered evidence of his alleged innocence in any way
negates his own confession. This voluntariness issue, in fact,
has been hashed and rehashed, and has always been resolved
adversely to Jones' claim that the confession was coerced or was
ot herwi se inadmi ssi bl e. Harmond testified at the pre-trial
hearing on the notion to suppress about the alleged physical
abuse of Jones by police, while Jones hinself testified at trial
about the alleged abuse. This Court held on direct appeal that
Jones' confession was properly found to have been freely and
voluntarily given, and that Jones' "assertions that he was
physically abused prior to giving his statenent cannot be

substantiated.” Jones v. State_, supra, 440 So.2d at 574.

Jones next raised the confession issue via an ineffective
assi stance of counsel claimin his initial 3.850 notion. Jones
contended that his trial attorney was ineffective for introducing
Hammond' s physi cal -abuse testinony only at the hearing on the
notion to suppress and not at trial. This Court agreed that
trial counsel's decision "not to call the unpredictabl e Bobby

Hammond as a witness" was a reasonable tactical decision. Jones

v. State, supra, 528 So.2d at 1174.

Jones next raised several issues concerning his confession
in his federal habeas corpus petition. The El eventh Circuit
affirmed the denial of habeas relief, holding: (1) Jones' cross-
exam nation of Hammond was not unconstitutionally limted because

his trial attorney could have called Hammond as a defense w tness

to elicit testimony about the alleged physical abuse by police,
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Jones v. Dugger, supra, 928 r,2d at 1025, (2) trial counsel's

tactical decision not to call Hammond as a defense witness
indicates that further examnation would not have been helpful,
id. at 1026; (3)Jones' confession was not obtained in violation
of his right to counsel, id. at 1026-27; and (4) Jones had
of fered nothing new to contradict the state court finding that

his confession was voluntary or to support his "allegations of

police coercion and brutality.” Since the Court would not grant
relief "based on nmere naked allegations of such police
wr ongdoi ng, " it concl uded "that Jones' confession .‘was not
involuntarily rmade." 1d. at 1027.

Jones quotes extensively from the pre-trial deposition
testinony of Bobby Hammond and cites "simlar" pre-trial
testimony of Bobby Hammond at the hearing on the notion to
suppr ess. Brief of Appellant at pp 3-10. Obvi ously, he offers
nothing new y-discovered here, as the trial court recognized when
it refused to continue the proceeding until Hamond's testinony
could be obtained, and declined to consider the post-hearing
proffer of Hammond's videotaped deposition (T 361) (PC-TR2 278).

As for Arty Hammonds, Jones' own witness testified that he
was not a newl y-discovered witness (7 476), and Jones did not
present his testinmony at the hearing bel ow, nor obtain a
stipulation to the admssibility of the affidavit attached to his
new y-di scover ed- evi dence mot i on. The same goes for the
affidavits of Jones’ nother and attorney WIliam Wite, which he
quotes at pp 12 and 13 of his Brief. Nei t her of these two
affiants testified at the hearing, nor wre their affidavits

admtted in evidence.
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In fact, Jones has offered no new y-di scovered evidence
pertaining to the voluntariness of his confession, and this
entire discussion in his brief is an irrelevant digression. See

Routly v. State, 590 So.2d 397, 401 (fn. 5) (Fla. 1991) ("Absent

stipulation or sonme other legal basis, we cannot see how the
affidavits can be argued as substantive evidence.")

The trial court 's rulings on Jones' proffer of defense
exhibits have been discussed previously. See footnote 1. That
Schofield mght have been a possible suspect is not newy
di scover ed. In fact, Jones has previously contendedthat his
trial attorney was ineffective for failing to investigate and
present evidence that Schofield was the person who nurdered
officer Szafranski. 528 s0.2d at 1174, 1175; 928 F.2d at 102'7.
It is notable that Jones' +trial attorney testified in 1986that:
"Almost everybody in that section of Jacksonville was aware of
this case, was aware of on the street as to -~ that Leo Jones was
in trouble. This Schofield story had circul at ed. That 1; the
reason | went to St. Augustine to see Schofield, because |I knew
where he was. And certainly, if any of these people had any

know edge that they're now testifying to, they could have gotten

hold of anyone of those nenbers of that famly, | would have cone
to them or they could have called ne. That's why | don't believe
any of that existed." Transcript of Jones' original 3.850 notion

hearing, p. 478.

Al t hough some theory or other concerni ng Schofield's
possi bl e involvenent has been brought up before this hearing, the
alleged manner of Schofield's involvenment has varied over the

years and from one proffered witness to the next,

. 24 -




In 1986 Honmer Lee Spivey testified that he and Phillip
Anderson were drinking heavily in their car parked in an alley
bet ween the bar and Jones' apartnment buil ding. As they were
cleaning up beer that Spivey had spilled in the car, a shot rang
out from between the two buil di ngs. Spivey saw "all these cops
going down the street,” and hid in the car. Transcript, original
3.850 hearing at pp 123-140. Anderson testified that he heard
the shot between the two buildings also, and soon thereafter saw
a man conme fromthis area and .run to a car "right in front of the
phone booth," where he stayed until after all the police left,
when the car drove away, with a wonman driving. Transcri pt,
original 3.850 hearing at pp 172-200.

Marion Manning testified at the 1986 hearing that she was
Schofield's girlfriend in 198i, and that on the night of the
murder, she and Schofield were supposed to go to a club. She
found himat 4th and Davis, but he was talking to "some guys" and
was not ready to go. He instructed her to go up Davis Street to
| ook for his brother. When she returned from that errand,
Schofield was not there, and "all the police" were at 6th and
Davi s. She circled the block for five or six mnutes, until
Schofield came from Lee Street (which is one block west of
Davis), and junped in the car, stating that Leo Jones had shot
sonmebody at 6th and Davis. Transcript, original 3.850 hearing at
pp 111-123.

Prison inmate Paul Alan Marr testified at the 1986 hearing
that Schofield had told him that he had killed the police
officer; according to Marr, Schofield said that he had gone

upstairs in an apartnment building, retrieved a rifle from a gun
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case which contained three firearnms, gone downstairs, shot the
officer from downstairs in the apartnent, gone back up the
stairs, wped the gun down, placed it back in the gun case, and
fled the area. Transcript, original 3.850 hearing at pp 359-60.
Linda Atwater stated in an affidavit attached to the |atest
3.850 motion that she was at Jones' apartnment sometime after
m dni ght borrowi ng noney from Jones, who was her boyfriend. As

she was |eaving, going down the stairs, Schofield passed her,

running upstairs, carrying a rifle or shotgun. She asked him why
he was running, and he answered, "Them crackers are after me.”
App. 2.

Kat herine Dixon stated in an affidavit attached to the

instant 3.850 notion that Schofield failed to nmeet her and her
boyfriend in the Davis Street area as planned the night of the
nurder, but that when whe woke up the next norning, she saw a
rifle in her closet which her boyfriend jdentified as a 30-30.
App. 3.

So, depending on which theory is being advanced by the

def ense at any given nonment, Schofield left Jones' apart ment

either unarnmed, or with a pistol, or with a rifle: he shot

officer Szafranski either from the apartnent building or from the
vacant | ot next door; he either disposed of the rifle by
returning to the apartnent and replacing the rifle under Jones'
bed (presumably, while Jones was not |ooking), or he carried it
with himas he ran down Madison; he either ran to a car parked
right in front of the nmurder scene and hid there with an
unidentified woman until the police left, or he ran down Madison

carrying his rifle, or he was over on Lee Street w thout the
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rifle claimng that Leo Jones had shot soneone, or he left the
rifle at Catherine Dixon's apartment on North Liberty.

SUMMARY OF ARGUMENT

Jones has not offered new y-discovered admi ssible evidence
that "probably" would have caused an acquittal if it had been
introduced at trial. What he nostly has offered is inadmssible
and unreliable hearsay testinony from nulti-convicted felons
serving lengthy sentences, sone of whom recanted their "Schofield
confessed" stories even before they could be presented at the
new y-di scover ed- evi dence hearing. Al'l were friends: of Leo
Jones, but not one of them bothered to report their information
for years after supposedly learning it.

The testinony and reports of Schofield s alleged confessions
to prison inmates is inadm ssible hearsay, not comng within the
decl arati ons- agai nst - penal -i nt er est to the hearsay rule because
Jones has not shown that Schofield hinmself was unavailable to
testify, in fact, the record shows the contrary. Mor eover, no
sufficient corroboration of this hearsay testinmany has been
presented, and the wtnesses sinply are not credible.

A defendant's right to present a defense does not nean that
a defendant may ignore valid state evidentiary rules, or present

unreliable hearsay testinony. Chanbers v. M ssissippi supports

the exclusion of the proffered inmate testinony. The problem
addressed in Chanbers was that the State of M ssissippi had
excluded reliable hearsay because Mississippi did not have an
exception to the hearsay rule for declarations against penal
interest, and the declarant was wunavailable to the defendant

t hrough the operation of another M ssissippi evidentiary rule, so
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