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EXPLANATI ON OF SYMBOLS

Al references to the record on appeal will be nmade by the use
of the synbol “R” together with the appropriate volune and page

nunber (s).

Al references to the appendix submtted by Petitioner wth
its brief will be made by the use of the synmbol “P. App.” together

with the appropriate page nunber(s).
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PRELI M NARY STATEMENT

In this Brief on the Mrits, Respondent, John DeSal vo, as
Personal Representative of the Estate of H P. Denery, deceased,
d/b/a Port Cty Trading, wll use the follow ng abbreviations to

identify the parties:

1. “DeSal vo” - Respondent, John DeSalvo, as Personal
Representative of the Estate of H P. Denery, deceased, d/b/a Port

Gty Trading;

2. “Scottsdale - Petitioner, Scottsdale |Insurance Conpany,

a foreign insurance corporation.

This case arises out of a fire loss to a building which fire
occurred on or about January 13, 1995. DeSalvo owns the building
and Scottsdale insured it against loss by fire and certain other

hazar ds.



STATEMENT OF THE CASE AND FACTS

DeSal vo is the personal representative of the Estate of H P.
Denery, the deceased owner of certain inproved real property
| ocated at 13-27 W Mnroe Street, Jacksonville, Duval County,
Florida. R Vol.l pp.1-7. Prior to January 13, 1995, Scottsdale
issued to DeSalvo a policy of insurance insuring the building,
policy nunber CPS040037. R Vol.l pp.8-48. That policy of
i nsurance insured the building against certain |osses, including
loss by fire, and provided a limt of $563,000.00. R Vol.l pp.8-
48.

On or about January 13, 1995, the building was substantially
damaged by fire. R Vol.l pp.1-7. On January 25, 1995, DeSal vo
submtted his Proof of Loss in support of the claim which
Scottsdal e received no |ater than January 31, 1995. R Vol.l p.3.

Scottsdale failed to respond to DeSalvo’s claimwithin the tine (30
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days) required under the policy, and DeSalvo filed suit in Mrch

1995 to recover the proceeds of the policy, plus interest, costs

and attorney’'s fees. R Vol.l pp.1-7; 8-48. Thereafter,
Scottsdal e tendered to DeSal vo a check, “w thout prejudice”, in the
anount of $404, 402. 08, contending that sumwas all it owed under

the policy. R Vol.l pp.1-7.

Scott sdal e t hereafter sought apprai sal under the policy, which
request was denied by the trial Court. R Vol.l pp.49-53.
Scottsdal e proceeded with an interlocutory appeal (DeSalvo 1) on
the issue and ultimately prevailed. During the pendency of that
appeal , DeSal vo agreed to submt to appraisal if Scottsdale would

dismss its appeal. DeSalvo v. Scottsdale Insurance Conpany, 705

So. 2d 694, 695. Scottsdale would not agree unless DeSalvo in turn
agreed to waive his clainms for interest, costs and attorney’s fees.
P. App. p.3.

After the appeal, the parties were ordered to apprai sal and on
January 23, 1996, Scottsdale filed its thirdin a series of Ofers
of Judgment in the anount of $100, 001.00 inclusive of fees, costs
and interest. This offer was not accepted. Utimtely an
apprai sal award was rendered awardi ng DeSal vo $84, 133. 92 above and
beyond the $404,402.08 previously tendered by Scottsdale
Thereafter, the trial court awarded DeSal vo prejudgnent interest in
t he anobunt of $12,014.74, for a total recovery of $96,148.66. R

Vol . |1 pp.227-228.



After the appraisal award, DeSalvo filed his Mdtion for
Attorney’s fees. R Vol .| pp. 144-147. Scottsdal e resisted the
award of fees, contending fees are not awardabl e in apprai sal and,
al so urging, DeSal vo could not recover his fees because the anount
he recovered as a result of the appr ai sal (approxi matel y
$96, 000. 00) was less than the amount it offered in its last Ofer
of Judgnent (100,001.00). R Vol.l pp.192-204.

By Order dated August 21, 1996, DeSalvo’s Mdtion for
Attorney’'s fees was denied by the trial court, based on the

authority of Baker Protective Services vs. F.P., Inc., 659 So.2d

1120 (Fla. 3" DCA 1995). R Vol .l p.191. Baker was the sole
stated reason for denial. The trial court did not address the
i ssue of applying 8627.428 to appraisals/arbitration. R Vol .|
p. 191. DeSal vo appealed that decision to the First District
(DeSalvo Il1) and by opinion filed January 30, 1998, the trial
court’s order denying DeSalvo's Mdtion for Fees was reversed and
the trial court’s award of prejudgnent interest was affirned.

DeSal vo v. Scottsdale Ins. Co., 705 So.2d 694 (Fla. 1t DCA 1998).

Scottsdale thereafter sought discretionary review to this
court, citing the apparent conflict between the First District’s

decision in the case below with Baker Protective Services v. F.P.,

Inc.,supra, and Mendez v. Bakers Insurance Conpany, 696 So.2d 1210

(Fla. 4'" DCA 1997). Although DeSal vo deni ed any conflict between

the opinion below and Mendez, DeSal vo agreed there was apparent
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conflict between the First District Opinion in DeSalvo Il and Baker

Protective Services, supra. Scottsdale urges that this court

accepted jurisdiction “over the issue of DeSalvo's entitlenent to
attorney’s fees”. P. Brief, p.5. DeSal vo acknow edges that
“entitlenment” has been raised, but states that this court accepted
jurisdiction because the First District’s opinion in this case
apparently conflicted with the opinion of the Third District in

anot her case.

SUMVARY OF ARGUNVENT

Thi s appeal concerns the correctness of the opinion of the
First District infinding the trial court erred by failing to award
DeSal vo a reasonabl e attorneys’ fee for the period ending with the
service of the $100,001.00 offer of judgment. |In addition, this
appeal concerns the correctness of the First District in holding
the trial court should have determ ned the anobunt of fees, costs

and interest through the date of service of the Ofer in order to
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det er m ne whet her post-offer of judgnment fees woul d be appropri ate.
Therefore, this appeal concerns the question of how courts should
determ ne whether a settlenent offer is exceeded by a recovery by
t he i nsured.

The trial court’s order denying DeSalvo' s Motion for Fees was

based on Baker Protective Services, supra, which held an insured

may not recover his attorney’s fees under 8627.428, Fla. Stat.,
where he fails to ultimtely recover fromthe insurer nore than the
hi ghest offer of settlenent nade by the insurer. The “offer of
settlenment” made by Scottsdale in this case was in the formof an
of fer of judgnent propounded pursuant to 8768.79, Fla. Stat.
(1993). That offer of $100,001.00, was inclusive of interest,
costs and attorney’'s fees. The trial court considered that offer
of judgnent, and because the appraisal award (which included no
interest, fees or costs) of sone $84,000.00 was |ess than the

$100, 001.00 offered, the court determ ned DeSal vo was not entitl ed

to any attorney’'s fees, regardl ess of whether they were incurred
before or after the offer was made.

It was only after this civil action was filed by DeSal vo
agai nst Scottsdale (precipitated by Scottsdale’'s failure to tinely
respond to DeSal vo’s clain) that Scottsdal e sought appraisal. Wen
that appraisal occurred it was determ ned Scottsdale, after its

post-suit tender of sonme $404, 000.00, still underpaid DeSalvo by



nore t han $84, 000. 00. Thus, the appraisal, which occurred because
DeSalvo filed suit, resulted in recovery of substantial insurance
benefits and forns the basis of an award for attorney’s fees under
8627.428, Fla. Stat.

An insured who is required to seek legal redress when his
insurer fails to pay that which it owes under an insurance policy,
is entitled to recover an attorney’'s fee fromthat insurer in the
event he is successful in recovering those benefits 8627.428, Fl a.
St at .

In Baker Protective Services, supra, there is no indication

whet her the offer of settlenent tendered i ncluded attorney’s fees,
interest and costs. However, we know the trial court in the
present case did not consider those elenents in determning that
DeSalvo’s ultimate recovery was |less than the offer nade by
Scottsdale. That result is contrary to the rule of law set forth

in Danis Industries Corp. v. Ground | nprovenent Techni ques, Inc.,

645 So.2d 420 (Fla. 1994), wherein this Court wote:
“...an insurer or surety cannot avoid attorney’'s fees by
maki ng a belated offer of its insurance coverage or any
amount which would be Iless than the insured or
beneficiary could recover in a final judgnment as of the
date of the offer...” Id. at 422.
Thus, the First District was correct in concluding the trial
court erred by refusing to award DeSal vo an attorneys’ fee through
the date the $100,001.00 offer of judgnment was served. To hold

otherwise would be to disregard the plain |anguage and clear



meani ng of Danis, supra, and the public policy behind 8627. 428,
Fla. Stat. Moreover, the First District was correct in concluding
the trial court needed to determ ne the anmount of interest, costs
and attorney’'s fees incurred by DeSalvo, as of the tine of the
service of the $100,001.00 O fer of Judgnment, and add that anount
to the appraisal award of sone $84,000.00. |If the total exceeds
the anmount of the offer of judgnent, DeSalvo is entitled to
attorney’s fees for the work his attorneys did after the service of
the of fer of judgnent. Because the $100,001. 00 O fer of Judgnent
was “inclusive of all attorney's fees, interest and costs”, the
only way to determ ne whether DeSalvo ultimately recovered nore
t han t he hi ghest settl enent of fer of Scottsdal e ($100,001.00) is to
calcul ate the total anount of DeSalvo’s claimas of the date of the

service of the offer of judgnent.

ARGUMENT

WHETHER SCOTTSDALE “WRONGFULLY W THHELD* | NSURANCE
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PROCEEDS |'S NOT AN | SSUE BEFORE THE COURT

In its first argunent, Scottsdale attenpts to interject an
i ssue which is not properly the subject of review, that is; that
Scottsdale never “wongfully wthheld” insurance proceeds and
therefore, under 8627.428, Scottsdale should not be obligated to
pay an attorneys’ fee because, Scottsdale contends, that statute
inpliedly requires a showi ng of “wongful” conduct to support an
award of fees. |In fact, Scottdale’ s failure to pay was “wongful ",
but that is not acritical issue. Neither Baker nor the case bel ow
addressed the issue of the claimed requirement under 8627.428 for
an insured to show the insurer “wongfully wthheld” insurance
pr oceeds. Scottsdale suggests that to wongfully wthhold
i nsurance proceeds neans sonething nore than failing to pay that
which is owed under an insurance policy. DeSalvo states that an
insurer can “wongfully wthhold” with the best intentions.

The record in this case establishes Scottsdal e never attenpted
to invoke appraisal wuntil after the wunderlying lawsuit was
initiated by DeSal vo, after Scottsdale failed to tinely respond to
DeSalvo’'s claim The principal cases cited by Scottsdale,

Manuf acturers Life I nsurance Conpany v. Cave, 295 So.2d 103 (Fl a.

1974), and Equitable Life Assurance Society of the United States v.

Ni chols, 84 So.2d 500 (Fla. 1956), are not dispositive. In both of
t hose cases, life insurance policies were in effect, and there were

conflicting clainms. In neither case did the insurer deny it owed
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life insurance benefits. Rather, the insurers sinply were unsure
to which beneficiary paynent should be nade. Those carriers filed
i nterpl eader actions to deposit the funds with the court and al |l ow
the court to determne the rightful owners of the proceeds.
Contrary to the contention of Scottsdale, the Suprene Court in

Wllard v. Lloyd’ s and Conpanies of Lloyd's, 439 So.2d 217 (Fl a.

1983), did not require a “wongful w thhol ding” of policy proceeds
as a prerequisite to recovery of attorney’s fees. Rather, what is
noted in footnote 2 at page 219 of the opinion was sinply that in
determ ning the reasonabl eness of the fee anmobunt, a court should
consider the actions of the insurer and whether the insurer was
instrunmental in arriving at a settlenment and whet her the actions of

the insured tended to prolong the litigation. In |Insurance Conpany

of North Anerica v. Lexow, 602 So.2d 528 (Fla. 1992), this court

held in no uncertain ternms that an insurer’s “good-faith” in
litigating against its insured was no bar to the award of an
attorney’s fees. This court held that the insurer’s good-faith was
irrelevant if the dispute was within the scope of 8627.428 and the
insurer did not prevail. Interestingly, this court also

di stingui shed, in Lexow, Mnufacturers Life lInsurance Conpany V.

Cave, 295 So.2d 103 (Fla. 1974), and Equitable Life |nsurance

Society of the United States v. Ni chols, 84 So.2d 500 (Fla. 1956);

two cases upon which Scottsdal e has pl aced substantial inport.
The issue before this court is sinply whether the holding in

Baker Protective Services, which would all ow an i nsurance conpany,
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lateinlitigation, to tender policy limts and t hereby extingui sh,
retroactively, an insured’'s claim for attorney’'s fees, is the
correct rule of law. No construction of 8627.428 is required, and
certainly no analysis of the notives or reasonableness of the
I nsurance conpany’s conduct need occur.

The subject policy of insurance contains a provision on page
6 of 10 (P. App. p.11) which provides, as foll ows:

“4., Loss Paynent

a. In the event of | oss or damage covered by this
coverage form at our option we wll
either:...

b. W will give notice of our intentions within

thirty days after we receive the Sworn Proof
of Loss.” (enphasis added; portions omtted)

Based upon Scottsdal e’ s | etter dated January 31, 1995 (P. App.
p.8), which | etter acknow edges recei pt of the Proof of Loss, it is
undi sputed that Scottsdale received DeSalvo's proof by not |ater
t han January 31, 1995. It is also undisputed that in the event of
| oss or danamge covered by the subject policy, Scottsdale was
required to make its paynment option election known to the insured
within thirty days after receipt of the proof. \Wile the exact
date of the receipt of the proof is unknown, it was unquestionably
recei ved by January 31, thus nmaking March 2, 1995, the 30'" day, at
the latest. Scottsdale urges that it conplied with the terns and
conditions of its policy of insurance by issuing a reservation of
rights letter. In Petitioner’s Brief, on page 13, Scottsdale

wites:

-10-



“Furthernore, the Court of Appeal [First District]

erroneously stated that Scottsdale did not respond to

DeSalvo’s proof of loss wthin thirty days. Thi s

statenent is sinply incorrect. As stated above,

Scottsdal e provi ded DeSal vo with a reservation of rights

| etter on January 31, 1995, only one week after the proof

of loss was subm tted.”

The foregoing passage reflects Scottsdale’'s inability to
interpret the terns and conditions of the policy of insurance. The
policy of insurance did not mandate that Scottsdale prepare and
send a reservation of rights letter; rather, Scottsdale had the
obligation within thirty days after receiving the proof of |loss, to
(1) pay the value of |ost or damaged property; (2) pay the cost of
repairing or replacing the | ost or danaged property; (3)take all or
any part of the property at an agreed or appraised value; or (4)
repair, rebuild, replace the property with property of |ike kind
and quality. P. App. p.11. Scottsdale’'s failure to conply with
the terns and conditions of its contract, together wth its
anbi guous reservation of rights |letter reasonably conpelled action
by DeSal vo.

The reservation of rights letter does not reject the proof of
loss, rather it states that Scottsdale “nust reserve further
action” because it took issue with the anount clainmed, the
docunentation, the interpretation of the valued policy law (a
strictly judicial determnation) and further because Scottsdale

wi shed to retain all rights under the policy, including the right

to raise coverage defenses. This reservation of rights letter
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clearly indicates that Scottsdal e kept available to it all of its
defenses and furthernore it gave the insured no tine frane within
whi ch Scottsdal e woul d act. In fact, Scottsdale sinply said it
woul d “reserve further action” because of a nunber of questions.

Sone of those questions related to value, sone were related to
potential exclusions or limtations under the policy and it | eaves
one of them (the interpretation of valued policy law as a purely
judicial i1ssue which had to be determned in court. Thus,
Scottsdal e’s ceasel ess urgings that it “never contested coverage”
seemto be inconsistent not only with the record in the case but
with the reservation of rights letter included in Petitioner’s
Appendi x.

.

VWHETHER DESALVO RETAI NED COUNSEL AS A RESULT
OF AN ACT COW TTED BY SCOTTSDALE I'S OF NO LEGAL
SI GNI FI CANCE | N DETERM NI NG SCOTTSDALE S OBLI GATI ON
TO PAY DESALVO S ATTORNEY' S FEES

Inits second “issue”, Scottsdale again attenpts to interject
a controversy not di scussed or addressed in either of the appellate
opinions which form the bases for this court’s jurisdiction.
Scottsdale is apparently asking this court fashion a new
interpretation of 8627.428 which this court need not do in order to
address the rel evant issues.

Suit was filed after Scottsdale failed to properly respond to

the proof. 705 So.2d 694, 695. The policy contains a requirenent
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whi ch in substance provides the insurance conpany nust, wthin
thirty (30) days after receipt of DeSalvo’'s claim advise DeSal vo
of its intentions with respect to nethod of paying the |oss. P
App. p.11. Wen that thirty (30) days | apsed, and after receiving
no comuni cation fromScottsdal e other than a reservation of rights
letter, DeSalvo filed suit. It was only after suit was brought
that Scottsdale attenpted to invoke appraisal. Mor eover
Scottsdale’s conduct resulted in a substantial increase in the
attorneys’ fees incurred by both parties when it refused to
appraise unless DeSalvo would agree to waive his clains to
interest, costs and fees. 705 So.2d 694, 695.
[T,
ATTORNEY' S FEES ARE PROPERLY AWARDED UNDER
8627. 428 | N ARBI TRATI ON/ APPRAI SAL PROCEEDI NGS

VWHERE THERE HAS BEEN AN EXPRESS DENI AL OF COVERAGE OR

VWHERE THERE HAS BEEN A REFUSAL TO PAY THAT WHICH | S OWNED

Scottsdale attenpts to fashion a distinction between denyi ng
coverage and accepting coverage, but nmaking a “lowball” offer or
tender of settlenment. Scottsdale admts that if it denies coverage
and ultimately loses that issue it does owe an attorney’'s fee
regardl ess of whether that issue is resolved through appraisal or
t hrough the courts. P. Brief p.14. On the other hand, Scottsdale
argues it should be free under the law and under its policy to
issue a reservation of rights letter which does not expressly

accept coverage, fail totinely respond to a claim thereby | eaving
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its insured in linbo; then, after suit is filed, tender an
i nadequate anmount in settlenment and deny the right of the insured
to recover attorneys’ fee incurred to collect the suns recovered
whi ch are above the amount voluntarily, but belatedly tendered.
This is not the law, and to hold as such would thwart the very
pur pose of 8627.428 and the public policy so clearly enunci ated by

this court in Wllard, supra.

This court, and several appellate courts in Florida, have held
unequi vocal |y that 8627.428 supports an award of an attorney’'s fee
in a successful arbitration proceeding just as it does if the

insured recovers a judgnent in its favor. | nsurance Conpany of

North Anerica v. Acousti Engi neering Conpany of Florida, 579 So. 2d

77 (Fla. 1991); Zac Smth & Conpany, Inc. v. Mbonspinner

Condom ni um Associ ation, Inc., 534 So.2d 739 (Fla. 1t DCA 1988);

Fitzgerald & Conpany, Inc. v. Roberts Electrical Contractors, Inc.,

533 So.2d 789 (Fla. 1t DCA 1988); Fewox v. MMerit Construction

Conmpany, 556 So.2d 419 (Fla. 2" DCA 1989).

Al though the cases cited above are surety cases, a carefu
anal ysi s of those decisions strongly indicates the intent of courts
in Florida has been to render insurance carriers liable for
attorney’s fees under 8627.428 and/or 8627.756, a statute which
applies in surety cases. In fact, the Suprenme Court in Acoust

Engi neering, supra, affirmatively answered the follow ng certified
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guesti on:

“Do the attorney’'s fees recoverable under 8627.428
i nclude those incurred during arbitration proceedi ngs?”

The cases cited by Scottsdale in support of its argunent that
attorney’s fees are proper only where an insurer denies coverage
are all uninsured notorist cases. Scottsdale fails to understand
that in the context of an uninsured notorist claim there is
anot her statute, 8627.727, which limts the uninsured notorist
carriers’ fee exposure to those fees incurred by the insured in
establishing the uninsured notorist coverage. Because of the
nature of U M coverage, fees incurred by the insured after
coverage i s resol ved but before the damages are quantified, are not
recoverabl e. That is why those cases hold fees are limted to
t hose i nstances where coverage under U M is denied. Those cases
are di stinguishabl e and i napplicable to the analysis of this case.

Lunber mrens Miutual | nsurance Conpany V. Anerican Arbitration

Associ ation, 398 So.2d 469 (Fla. 4'M DCA 1981) involved an action

for declaratory relief filed by an insurance conpany to establish
that its obligation was limted by the policy limts of its
i nsurance policy. The parties entered into a settlenent agreenent
whereby the injured party conceded the insurer’s obligation was
l[imted by the coverage anounts. Thus, the insured was not a
prevailing party and recovered only that which the insurer had

al ways been willing to pay. Lunbernens Miutual offers no guidance in

this case. Florida law has long recognized that fees are
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recoverabl e when an insured prevails. |If he wins by establishing
coverage or by recovering nore than was offered, or both, he is
entitled to recover his fees.

Apprai sal provisions in policies of insurance have often been

consi dered agreenents to arbitrate. Florida Farm Bureau Casualty

| nsurance Co. v. Sheaffer, 687 So.2d 1331 (Fla. 1t DCA 1997);

Weigner v. State FarmFire and Casualty Co., 620 So.2d 1298 (Fl a.

4th DCA 1993); State Farm Fire and Casualty Co. v. Fem nine

Fashions, Inc., 509 So.2d 376 (Fla. 3¢ DCA 1987); Intercoastal

Ventures Corp. v. Safeco, 540 So.2d 162 (Fla. 4'" DCA 1989); U.S

Fire Insurance Conpany v. Franklin, 443 So.2d 170 (Fla. 1t DCA
1983). Cbviously, thereis a difference between an “apprai sal” and
an “arbitration”. The former is considered a fairly routine
process by which itens and/or damage are valued. The latter is
typically a nore i nvol ved process, adversarial in nature and quasi -

judicial . Florida Farm Bureau Casualty Ins. Co. v. Sheaffer,

supra. Under the circunstances of this case, the “appraisal” was
in fact an arbitration and quasi-judicial in nature. In any event,
suit was filed and proceeds recovered as a result thereof.
V.
THE APPRAI SAL PROVI SI ON OF THE POLI CY OF | NSURANCE
CONTEMPLATES | NTERACTI ON W TH THE JUDI Cl AL PROCESS
On page 1 of its brief, Scottsdale recites the appraisa

provision in the subject policy of insurance. That provision
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provides, in pertinent part, as foll ows:

“The two appraisers will select an unpire. | f they

cannot agree, either may request that sel ection be nmade

by a judge of a court having jurisdiction.”

In fact, in this particular matter, the parties were tw ce
required to go to the court regarding the unpire. The parties
initially petitioned the court to appoint the unpire. R Vol .|
pp. 116- 121. Thereafter, DeSalvo contended the wunpire was
unqual i fi ed because he was not inpartial and on May 10, 1996 noved
to disqualify the unmpire. R Vol.l pp.128-130. By orders dated
May 24, 1996 and June 13, 1996, the court agreed and appoi nted a
second unpire. R Vol.Il pp.135-139.

By the ternms of its policy, Scottsdale acknow edges the
occasional necessity of the judicial system in conpleting an
appr ai sal . In this instance, the judicial system was used. | f
Scottsdal e urges that because at all tinmes it was “acting within
its |l egal and contractual rights” there was no wongful w thhol di ng
of policy proceeds. P. Brief p.11. In fact, Scottsdale did not at
all times act within its legal and contractual rights. Its
reservation of rights letter gave no indications as to when, or
even if, Scottsdale would respond to the claim It asserted
matters which could only be resolved by a court of law and it
failed to invoke the appraisal clause to resolve those inplied
“differences in value”’

The appraisal provision contained in the subject policy of
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i nsurance contenpl ates, on occasion, interaction with the courts.
It is apparently Scottsdale position that its insureds should have
to pay for their own attorneys when this interaction wth the court
i s necessary, and when Scottsdal e does not prevail. This is sinply
inconflict wth the stated purposes of Florida Statute 8627.428.
V.
DESALVO |'S ENTI TLED TO ATTORNEY' S FEES BECAUSE
HE WAS THE PREVAI LI NG PARTY UNDER 8627. 428
This is the i ssue upon which this court granted jurisdiction.
There is an apparent, though not certain, conflict between Baker

Protective Services v. F.P., Inc., 659 So.2d 1120 (Fla. 3" DCA

1995), and the First District’s decision in this case. |n Baker,
Plaintiff (Baker Protective) sued, anong others, an insurance
carrier (Fidelity and Deposit Conpany of Maryland) which was a
surety for another Defendant. The Third District’s decision
reflects that suit was filed in 1986. This decision further
i ndicates that the offers of judgnent began bei ng served sone five
years later, in Cctober 1991.

Utimately, Baker prevailed on its claim and was awarded
$86, 972. 68, which was a conbi nation of $48,775.00 in net verdict
and prejudgnent interest in the anount of $38,197.86. The highest
of fer of judgnent was in the anmount of $125,000.00. It is unclear
whet her interest was awarded through the date of the offer of

j udgment or through the date of judgnent, although there i s nothing
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about the decision which would [ead one to believe that interest
was awarded on any other basis than through the date of judgnent.
After an appeal, which established April 1, 1985 as the begi nning
date for the running of prejudgnent interest, an additional
$10,458. 14 in interest was awarded, bringing the total recovery to

$97,431.00. See Baker Protective Services, Inc. v. F.P., Inc., 643

So. 2d 1099 (Fla. 379 DCA 1994).

The Third District’s opinion nmakes no nention of an attenpt to
establish an anount of attorney’s fees through the date of any of
the offers of judgnent. Baker Protective noved for attorney’s fees
on contractual and statutory bases. It is the statutory basis
which is of concern in this mtter. Baker Protective noved for
fees against the surety pursuant to Florida Statutes 8627.428
and/ or 8627.756. The trial court, and later the Third D strict,
found that Baker Protective could not recover under those statutes
because it was not the “prevailing party”. The Third D strict’s
opinion reflects a msinterpretation of this court’s decision in

Danis I ndustries Corp. v. Ground | nmprovenent Techni ques, Inc., 645

So.2d 420 (Fla. 1994), which the Baker court cited as supportive of
its decision. I n substance, Baker held that no attorneys’ fees
could be recovered pursuant to Florida Statutes 8627.756 and
8627. 428 because the sumrecovered ($97,431.00) was |less than the
hi ghest offer of judgment ($125,000.00) nade by the insurer. What
the Third District failed to calcul ate or take i nto account was the
fact that those offers of judgnent were nade (at I|east the
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$125, 000. 00 offer) substantially over five years after litigation
began. There was no analysis in Baker of this court’s holding in

Wllard v. Lloyd’ s and Conpanies of Lloyd's, 439 So.2d 217 (Fl a.

1983), nor was there an apparent adherence to this court’s anal ysis
and decision in Danis, supra.

In Danis, this court plainly stated that the “prevailing party
test” does not apply to an award of attorney’s fees under a statute
entitling a prevailing insured or beneficiary to attorney’ s fees.
In so doing, this court took pains to distinguish the prevailing

party test set forth in Muritz v. Hoyt Enterprises, 604 So.2d 807

(Fla. 1992); and Prosperi v. Code, Inc., 626 So.2d 1360 (Fla.

1993). Unfortunately, this distinction was apparently ignored in

Baker Protective Services, supra, as well as by Scottsdale. The

test set forth in Danis is not the “prevailing party test”, rather
the test is whether the insured has obtained a recovery greater
than any offer of settlenent previously tendered by the insurer.

It was, unfortunately, this |ast pronouncenent by the court which

has been m sconstrued by Scottsdale and by the Baker court. In
Danis, this court also wote:

“We enphasi ze, however, that any offer of settlenent
shall be construed to include all damages, attorney’s
fees, taxabl e costs, and prejudgnment interest which woul d
be included in a final judgnent if the final judgnment was
entered on the date of the offer of settlenent. W nake
this point sothat it is plain that the insurer or surety
relieves itself fromfurther exposure to the insured or
beneficiary’ s attorney’s fees at the point and tine that
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the insurer or surety offers in settlenent the full
anmount which an insured or beneficiary would be entitled
to recover fromthe insurer or surety at the tine the
offer is made. By our construction, an insurer or surety
cannot avoid attorney’s fees by nmaking a bel ated offer of
its insurance coverage for any anpunt whi ch woul d be | ess
than the insured or beneficiary could recover in a final
judgnent as of the date of the offer. On the other hand,
an insured or beneficiary cannot continue to incur
attorney’s fees and costs or accrue interest and have
t hose awarded against the insurer or surety after the
insured or surety has offered the full anount for which
it has liability on the date it offers to make the
paynment . This construction is in accord with our
decision in Wllard v. Lloyds and Conpani es of LI oyds,
439 So.2d 217 (Fla. 1983)." (enphasis added)

The First District Court of Appeal properly interpreted this
court’s rulings in Danis and Wl lard. The First District’s opinion
inthis case tracks precisely this court’s holding in Danis in that
the First District determned that the trial court should conduct
a hearing to determ ne the amount of fees, costs and interest due
as of the date of the offer of settlenent/judgnent which
purportedly exceeded the ultinmate appraisal award. Those suns
shoul d then be added to the appraisal award to determ ne whet her
the insured is entitled to attorney’s fees after the date the offer
of judgnent was nmade. Unquestionably, the insured is entitled to

an attorney’s fee up to the point of the operative offer of

settl enent. Because of the trial court’s reliance on Baker, no
heari ng was hel d.

In this case, as noted in the First District’s opinion,
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Scottsdal e made three offers of judgnent, the first of which was in
t he armount $101. 00. R Vol.l pp.63-64. The second offer of
judgnent, nmade several nonths later, was in the anount of
$50,001.00. R Vol.l pp.103-104. The final and critical offer of
j udgnment was made al nost a year after the case was filed and was in
t he amount of $100, 001.00. This court provided anple direction for
the determ nation of fees in Danis by holding that the trial court
coul d det erm ne whet her the i nsured or beneficiary has prevail ed on
all issues and the degree to which such failure to prevail extended
the litigation or increased its costs. The sane is true in this
case. This matter is before the court only because of an apparent
conflict with the Third District Court’s ruling in Baker. The
trial court never touched on the issue of whether fees should be
awar ded under the circunstances presented by DeSal vo. Rather, the
court precluded any award of attorney’ s fees based sol ely upon the
Third District’s decision in Baker, which decision is clearly in
conflict with Danis as well as Wl |l ard.

Under the questionable |ogic of Baker, an insurance carrier
whose liability is in alnmost all instances (in first party cl ai ns)
limted by the actual cash val ue of the object insured, or a stated
sum coul d defend a case for nonths, or years, and then offer $1.00
nmore than its maxi mumpossi bl e contractual exposure, plus interest,
inclusive of costs and attorney’'s fees. This would free the

i nsurance carrier, under the Baker deci si on, from any
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responsibility whatsoever for attorney’'s fees and costs. Thi s
woul d render meani ngless the provisions of 8627.428 in that it
woul d corrupt the very purpose of the statute.

In I nsurance Conmpany of North Anerica v. Lexow, 602 So.2d 520

(Fla. 1992), this court held that Florida Statute 8627.428 is
desi gned to di scourage the contesting of valid clains by insurance
conpani es and to rei nburse successful insureds for their attorney’s
fees when they are conpelled to defend or sue to enforce their
i nsurance contract. If insurers are allowed to nake an offer of
settlenment two, three or even five years (as in Baker) after the
claimis denied or underpaid, in a sum which equals only their
liability at the outset, then the purpose of the statute has been
frustrated.

This would be particularly harnful to insureds in
ci rcunst ances where clains are relatively small. For exanple, in
aclaimwith maximumliability of $10,000.00, an insurance carrier
could litigate for two years and then offer $10,001.00, plus
interest, several weeks before trial. Under Baker, all attorney’s
fees and, perhaps, costs earned to the date of the offer would be
retroactively eradicated. The insured would be forced either to
t ake t he $10, 001. 00 and pay his own costs and attorney’s fees or go
totrial where he could only recover $10, 000. 00, plus interest, and
pay his own costs and attorney’s fees.

The Baker decision would allow insurance carriers to deny
coverage, particularly onrelatively small clains, and t hen protect
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thensel ves from the provisions of 8627.428 by nmaking a bel ated
offer of settlement in an anmount slightly exceeding the maxi num
possi bl e principal and interest recovery by the insured. Insurers
coul d deny or under pay substantial nunbers of clains, secure inthe
knowl edge that even on clains contested, they would never have to
pay nore than they originally owed, except for statutory interest.

Scottsdal e’s contention that DeSal vo was unsuccessful in his
lawsuit is puzzling. An insurance conpany, by its contract with
its insured, is obligated to pay the insured the anount of his
i nsured | oss. If the insured has to resort to court or to an
apprai sal/arbitration to recover that which he is owed under the
policy, and if he in fact does recover, he is successful.
Scottsdale’s failure to properly respond and its anbi guous
reservation of rights letter |l ed DeSalvo to file suit. Scottsdale
forced DeSalvo to proceed through the appellate process after it
refused to appraise the |oss unless DeSalvo woul d agree to waive
his clainms for interest, costs and attorney’s fees. 705 So.2d 694,
695. It was the conduct of Scottsdale that required the first
appeal and which prolonged the litigation.

In any lawsuit, there are prelimnary skirm shes and battl es,
sonme of which are won and sone of which are lost. This suit was no
different. The trial court may take this into account in
determning the amount of attorney’'s fees to which DeSalvo is
entitled. DeSalvo filed suit and recovered a substantial anount
($96,000.00) as a result thereof. That is $96,000.00 nore than
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Scottsdale paid after it tendered its $404, 000. 00 paynment, which
was not tendered until after suit was filed. To declare Scottsdale
was the “prevailing party”, and DeSalvo as the “loser”, defies the
definitions of those terns.
VI .
AWARDI NG FEES AFTER APPRAI SAL/ ARBI TRATION | S
CONSI STENT W TH THE PURPOSES OF 8627. 428

Contrary to the contention of Scottsdale, inposing attorney’s
f ees on an I nsur ance conpany as a resul t of an
appraisal/arbitration award is entirely consistent wth the
pur poses behi nd 8627.428. The purpose of 8627.428, as set forth in

| nsurance Conpany of North Anerican v. Lexow, supra, 1is to

di scourage the contesting of valid clains by insurance conpanies
and to reinburse successful insureds for their attorney fees when
they are conpelled to defend or sue to enforce their insurance

contracts. In day v. Prudential | nsurance Conpany of Anerica, 617

So.2d 433 (Fla. 4" DCA 1993), the court wote:

“The purpose behind 8627.428 is plainly to place the

i nsured or beneficiary in the place she woul d have been

if the carrier had seasonably paid the clai mor benefits

W t hout causing the payee to engage counsel and incur

obligations for attorneys’ fees.”

The record in this matter reflects that all nmaterial tines,
Scottsdale was represented by skilled and able counsel
Scottsdal e’ s assertion that no fee shoul d emanate froman apprai sal

or arbitration nmeans either that an insured nust alone face an
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i nsurance conpany and its attorneys, or obtain counsel to assist
the insured and then suffer the | oss of a portion of his insurance
policy by virtue of the fact that apprai sal/arbitration proceedi ngs
do not conme within the purview of 8627.428. The purpose of the
statute is, in part, to assist the insured in being nade whol e when
his claimis valid. To hold that 8627.428 does not apply in
arbitration/apprai sal proceedings is essentially to hold that an
insured nust, often, proceed 1in quasi-judicial proceedings
unr epresent ed agai nst an i nsurance conpany which is typically in a
better financial position to mnimze or defeat the insured s
claim The alternative is for the insured to engage counsel and
then be required to pay counsel out of the proceeds of his paynent
under the contract. |In essence, the insured |oses a part of his
property in order to enforce his valid contract. This sinply
defeats the purpose of Florida Statute 8627.428.

In this case, suit was filed after Scottsdale failed to
properly respond to the proof within thirty (30) days. Thi s
failure to respond followed a reservation of rights letter which
reserved to Scottsdale all its rights under the policy and which
rai sed i ssues of law. There was no demand for appraisal, no offer
to pay and no statenent by the insurance conpany as to how or when
the claim would be paid. There was nothing but silence.
Scottsdale had an affirmative obligation which it ignored. I t
breached its obligation to the insured in this respect, and
inferred by its conduct that a coverage issue existed. |If the only
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i ssue had been val ue, presumably Scottsdale would have demanded
appr ai sal .

Even in circunstances where suit has not been filed but an
insured is forced to retain counsel in order to appraise/arbitrate,
fees shoul d be awarded under Florida Statute 8627.428 in order to
gi ve substance to that statute s purpose. This is particularly
true in connection with arbitration/appraisals in view of this

court’s decision in State FarmFire and Casualty Conpany v. Licea,

685 So.2d 1285 (Fla. 1996), where it was determ ned that a broad
variety of issues may be determ ned by arbitration/appraisal.

One of the purposes of Florida Statute 8627.428 is to
encourage the pronpt and fair resolution of insurance clains.
Whet her an insurer is required to pay a claimbecause it is brought
to court or because it engages in the arbitrati on/ apprai sal process
does not reasonably seemto matter. To adopt Scottsdal e’ s position
woul d be to adopt a position whereby the purpose of Florida Statute
8627.428 could be frustrated by an insurer which sinply chose to
arbitrate whether or not aloss was caused by an i nsured event, the
anount of the damages, wear and tear and other |imtations and
excl usions which relate to the manner and extent of | oss under the
unbrella of this court’s decision in Licea. Fees would be
avai l abl e only where there was an outright denial of coverage; for
exanple an assertion that the policy had |apsed or had been
cancel ed or that the insured intentionally procured the | oss. That
woul d | eave large nunbers of insureds wi thout the benefit of
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Florida Statute 8627.428 in a variety of circunstances where an
i nsurance conpany coul d demand an arbitrati on/ apprai sal and utilize
its econom c advantage to deprive the insured of his or her rights
under the policy, sinply by virtue of the fact that the insured
woul d be faced with the proposition of either hiring counsel and
| osing part of the property, or proceedi ng unrepresented, against
the i nsurance conpany and its attorneys.

Florida Statute 8627.428 allows the Florida insured to obtain
conpetent counsel to represent them in disputes with their
insurance carrier wthout losing a substantial portion of the
ultimate recovery. An insured who | oses i nsurance benefits because
of an arbitration determ nation that the | oss was caused by a non-
insured event is in no better position than the insured who is not
pai d because it is determ ned that the policy was not in effect at

the tinme of the | oss. In Wilard v. Lloyd’'s and Conpani es of

Ll oyd’s, supra, this court addressed the absurdity of not all ow ng
attorney’s fees when an insured had proceeded to suit and the
i nsurance carrier had decided to pay the clai mduring the course of
[itigation. In departing from the strict |anguage of Florida
Statute 8627.428, this court wrote:

“Requiring the Plaintiff to continue litigationin spite
of an acceptable offer of settlenent nerely to offset
attorney’ s fees agai nst conpensation for the | oss puts an
unnecessary burden on the judicial system failed to
protect any interest - insured, the insurers or the
public - and di scourages any attenpt at settlenent. This
literal requirenent of the statute exalts form over
substance to the detrinment of public policy, and such a
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result is clearly absurd. It is a basic tenet of

statutory construction that statutes wll not be

interpreted so as to yield an absurd result.”

It would be an equally absurd construction of the statute to
hol d that while an insured may recover attorney’'s fees if he or she
prevails against his or her insurer in a court of law, that sane
insured could not recover attorney’'s fees by resolving the sane
i ssues in a quasi-judicial proceeding such as arbitration. Such a
construction mght lead insureds and their attorneys to devise
various, inventive nethods to bring their cases into a judicia
setting as opposed to resolving the controversy by the |less

burdensone net hod of appraisal/arbitration.

In State Farm Fire and Casualty Conpany v. Licea, 685 So.2d

1285 (Fla. 1996), this court wote:

“W interpret the appraisal clause to require the
assessnent of the anpbunt of a loss. This necessarily
includes determnations as to the cost of repair or
repl acenent and whet her or not the requirenent for repair
or replacenent was caused by a covered peril or a cause
not covered, such as normal wear and tear, dryrot, or
vari ous ot her designated, excluded causes”.

In Fl ori da Far mBur eau Casual ty | nsurance Conpany v. Sheaffer,

687 So.2d 1331 (Fla. 1%t DCA 1997), the First District foll owed the
dictates of Licea, supra, but held that the appraisal provision in
the policy in that case, which is essentially the sane as the
apprai sal provision in this policy, is in essence an agreenent to
arbitrate. The First District recognized that often, in such

appraisals, the appraisers are required to do nore than nerely
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evaluate the value of a |lost or danaged item The appraisers are
conpelled to review policy |anguage and nmake determ nations
regarding limtations, exclusions and restrictions in the contract.
This is made nore inportant considering this court’s holding in
Li cea, supra. In holding that the appraisal provision of the
policy of insurance in question in Sheaffer was in essence an
agreenent to arbitrate and was governed by the Florida Arbitration

Code, the First District wote:

“Her e, the appraisal provi sion neither excl udes
application of the Florida Arbitration Code,...nor sets
forth procedures inconsistent wwth the Arbitrati on Code.
While a requirenent for notice and an opportunity to be
heard in proceedings before appraisers is not well-
settled in the United States, consistent with the policy
expressed in Cassara and the legislative intent of the
Arbitration Code, we conclude that the proceeding
contenplated by the insurance policy in this case is
required to be <conducted in accordance wth the
procedures set forth in the Florida Arbitrati on Code.”
(citations omtted)

In essence, the First District recognized that substantia
rights of the parties were involved and, as this court |ong ago

held in Cassara v. Wfford, 55 So.2d 102 (Fla. 1951), procedural

safeguards in such quasi-judicial proceedings are a nust. These
procedural safeguards include the proper and orderly presentation
of evidence and the process of questioning the evidence of one’s
opponent in a manner consistent with the rules of arbitration. 1In
many cases, the assistance of skilled counsel is necessary to

direct those efforts. I nsurance conpanies are typically
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economcally situated to provide thenselves with such counsel
Many i nsureds are not.

The i nsured who retains counsel to file suit and who is paid
after suit is filed should be no nore entitled to an attorney’s fee
than the insured who proceeds to an arbitration, represented by
counsel, and then obtains insurance proceeds which have been
wi t hhel d by the insurance carrier. To deny successful insureds the
benefit of Florida Statute 8627.428 when they have prevailed by
way of arbitration/appraisal opens new vistas for insurance
conpanies with which to inprove their bottomline by “l ow balling”
their insured's clains. |If the insured nust pay thirty or forty
percent of the disputed anbunt to counsel in order to be adequately
represented, the insured will have suffered a real | oss of property
whi ch cannot be replaced, absent an action under 8624.155, Fla.
Stat. This is inconsistent wwth the terms and conditions of the
contract of insurance as well as the legislative intent of Florida
Statute 8627.428, as interpreted in Wllard and Danis, supra.
Furthernore, forcing insureds to file “bad-faith” actions in order
to be made whol e woul d be inconsistent wwth the stated reasons for
favoring alternative dispute resolution prograns such as
arbitration

In its brief at page 26, Scottsdale makes the follow ng
st at enent :

“I ndeed, even DeSal vo acknowl edged in his initial brief
to the First District Court of Appeal that appraisals
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like that in the case at hand shoul d be conducted by the
appr ai sers and t he unpire wi t hout attorney
i nvol venent. ”(DeSalvo's Initial Brief, p.11).

That statenent is inconsistent with DeSalvo's brief to the First
District. In fact, DeSalvo wote in his Initial Brief, as foll ows:

“Such appraisal provisions usually provide that the
apprai sal be conducted by inspection by two appraisers
and an unpire. Thereis, at |east facially, no necessity
of presenting evidence, gathering data or doing any of a
nunber ot her things that an attorney m ght be required in
an arbitration proceeding...However, there are no doubt
certain cases where there is substantial attorney
involvenent in appraisal which is ultinmately conpleted
pursuant to the terns of the property i nsurance contract.
The present dispute is one such case...” (enphasi s added)

DeSal vo has contended at all tines that the attorneys’ services
were necessary in connection with this case, and Scottsdale’s
assertion to the contrary reflects an apparent m sunderstandi ng.
For many years, the trial judges of this state have been
entrusted to determne reasonable fees under 8627.428. If an
insured’s counsel’s “involvenent” in an appraisal is limted to
witing a letter or two, then the fee awarded, if any, wll
presumably reflect this slight effort. However, insureds who are
conpel | ed to seek counsel in such proceedi ngs shoul d have avail abl e

8627. 428 so they can al so be nmade whol e.

-32-



CONCLUSI ON

The i ssue upon which this court issued certification, that is,
t he apparent conflict between the First District’s opinioninthis

case and the Third District’s opinion in Baker Protective Services,

is clear cut and easily determned. The First District’s decision
tracks this court’s decisions in Danis and Wllard, and is
consistent with those cases. The Third District’s opinion in Baker
conflicts substantially with Wollard and directly with Danis. This

pure issue, upon which certification was granted, requires an
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affirmance of the First District’s opinion in this case and
di sapprovi ng the inconsistent aspects of Baker.

Wth respect to the other “issues”, sonme of which have not yet
been determned by the trial court, DeSalvo states that the
di scussion of whether attorney’s fees should be awarded in
apprai sals/arbitrations is largely academc as it relates to this
case. In this case, DeSalvo filed a civil action which resulted,
ultimately, in an award of damages. However, to the extent this
court is inclined to take up the issue of the award of attorney’s
fees to successful insureds in appraisals and arbitrati ons, DeSal vo
states that denying these insureds the benefits of Florida Statute
8627.428 is contrary to the purpose of that statute and detri nental
to insurance consuners in this state. The legislative intent of
Florida Statute 8627.428 should be rigidly enforced and insureds
should have the opportunity to be nmade whole when insurance
proceeds have been wthheld in violation of the terns and

conditions of their insurance contracts.
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