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STATEMENT OF THE CASE AND OF THE FACTS

| nt roducti on

This case is before the Court on a certified question
fromthe United States Court of Appeals for the El eventh
Circuit. Wile the answer to the certified question is
determ native, there are other issues raised in the appeal
before the Eleventh Circuit that do not bear directly upon the
guestion which has been certified. Cognizant of this,
Appel lants, M. Hawkins and M. Ripley provide a history of
t he proceedings and a statenment of facts which bear directly
upon the certified question. However, preferring to err on
the side of fullness and understanding the Court wll pass
over such information as nay be irrelevant to its
considerations, they will provide additional information which
may be strictly speaki ng unnecessary to answering the
certified question, but which is background to the case at
| ar ge.
Il. Statenent of the Case

Plaintiffs filed their Conplaint and Denmand for Jury
Trial in the United States District Court for the Mddle
District of Florida, Tanpa Division, on January 18, 1995.1

[1l. #1] The Conplaint contained two counts, one alleging

! Citations to the record are as the record has been
mai ntai ned by the Eleventh Circuit and transmtted to this
Court. Roman nunerals indicate the nunbered vol unmes of the
transmtted record, followed by the item nunber, for exanple,
Il #2. Note also that some of the record (principally
deposition transcripts) is presented in "Fol ders" which are
separately nunbered and will be cited as "Folder Il #42).

1



violation of section 320.643, Florida Statutes? (the statute
regulating transfers of interests in notor vehicle

deal erships) and tortious interference with contract.

Def endant served its answer and affirmative defenses on
February 23, 1996. [IIl. #2] On January 16, 1996, Plaintiffs
and Defendant each filed notions for sumrary judgnment with
supporting nmenoranda. [I1. ##33-34, 43-44] Plaintiffs' notion
was for partial summary judgnent with respect to liability on
Count One of the Conplaint (alleging violation of section

320. 643, Florida Statutes). Defendant's notion sought summary
judgment with respect to both counts. On February 8, 1996,
the Court entered an order denying Plaintiffs' notion for
summary judgnent and granting Defendant's notion for summary
judgnment with respect to both counts. Hawkins v. Ford Mot or
Co., No. 95-55-CIV-T-21E)(MD. Fla. Feb. 8, 1996)(In
Appendi x). Judgnment was entered on the sane day. [I1I1. #58]
On February 27, 1996, Plaintiffs filed a tinely notice of
appeal. [Il1. #59] During the pendency of the appeal, the
United States District for the Mddle District of Florida,
Tanpa Division, granted partial sunmary judgnment to plaintiffs
in the case of Mdxrse v. Ford Motor Co.,No. 94-1013-Cl V-T-17C
(MD. Fla. June 7, 1996) (In Appendi x) on facts and | ega

issues virtually identical to those of the present case. That

2 Events giving rise to this action occurred in Fal
1994, the action being filed in January 1995. Appellants wll
present a survey of the statutory history below. Essentially,
the statutes under which this case proceeds were put in place
by a |l egislative revision of Chapter 320 in 1988.
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matter was taken to the Eleventh Circuit on interlocutory
appeal (Case No. 96-3633) and consolidated with the present
case. Oal argunent on the two cases was held on Septenber
11, 1998. Subsequent to oral argunent, the Mrse nmatter
settled, and the appeal was dism ssed. By order of March 2,
1998 (filed in this Court on March 4, 1998), the El eventh
Circuit certified the follow ng question:

Does Fla. Stat. 8 320.643(2)(a) provide the

excl usive basis for objection by a notor vehicle

manuf acturer to the proposed transfer of all the

equity in interest in a notor vehicle deal ership?
Hawki ns v. Ford Mdtor Co., No. 96-2306, 1998 W. 85795, *2
(11th Gr. Mar. 2, 1998)(In Appendix).
1. Statenment of the Facts

In 1994, Dwayne Hawkins and MIllard G Ripley negotiated
to purchase the stock of an existing Ford deal ership, WIson
Davis Ford, Inc., located in Plant City, Florida. M. Hawkins
has been a notor vehicle deal er since 1969. [Folder |1 #42,
pp. 7-8] When this case began he had majority ownership
i nterest and/or operated at |east eight deal erships
representing at |east eighteen |ine-makes. [Folder |1 #42,
pp. 10-25] He has been a dealer for Ford Mdtor Conpany through
its Lincoln-Mercury division since 1978. [Folder Il #42, p. 8]
MIllard G Ripley began working in his famly's notor vehicle
deal ership in 1955, becom ng sole owner of the dealership in
1966. In 1976, he becane an owner and the operator of a
deal ership in St. Petersburg, Florida, acquiring ful
ownership in 1988. [Folder | #41, pp. 5-18] From 1990 until

3



1993, he was general manager of a multi-line dealership in St.
Pet ersburg, Florida. [Folder | #41, p. 21-24]

On August 4, 1994, M. Hawkins and M. Ripley entered
into a contract wwth Wlson P. Davis, Jr. and Wade A Bodiford
to purchase the shares of WIlson Davis Ford, Inc., 800 of
whi ch were owned by M. Davis, 200 by M. Bodiford. [IIl. #44
(App. 1, Ex. C p. 1)] The contract contained as a
purchaser's condition to closing that Ford approve the
proposed transfer of shares. [II. #44 (App. 1, Ex. C, pp. 20,
21)] It also contained a provision allow ng any party to
termnate the contract if it did not close by Novenber 12,
1994. [I1. #44 (App. 1, Ex. C pp. 7-8)] By letter of August
12, 1994, M. Davis and M. Bodiford inforned Ford of the
proposed transfer as required by statute. § 320.643, Fla. Stat.
[11. #44 (App. 1, Ex. D, E)] In addition to the letter
notice, M. Hawkins and M. Ri pley provided applications to
Ford, which indicated M. Hawkins woul d own 80% of the
deal ership, M. Ripley the remai nder, and that M. Ripley
woul d be the deal er-operator or on-site manager. The
applications also contained full statenments of the two nen's
associations with other notor vehicle deal erships. [Fol der
#40, Ex 8; #41, Ex. 1]

These are the facts essential to answering the certified
guestion, nanely, the structure of the transaction between M.
Hawki ns and M. Ripley, as stock purchasers, and M. Davis and

M. Bodiford, as stock sellers and the notice given to Ford.



Clearly, however, this controversy devel oped because Ford did
not approve this transaction in violation, M. Hawkins and M.
Bodi ford contend, of section 320.643(2)(a), Florida Statutes.
It is expected that the Court will wish to know the facts
under |l yi ng that controversy.

Wthin the period required by statute, Ford filed a
verified conplaint wwth the Florida Departnment of H ghway
Saf ety and Motor Vehicles objecting to the proposed transfer
of stock and to the proposed change in managenent of the
deal ership. Ford' s objections with respect to the transfer,
however, were not to the noral character of either M. Hawkins
or M. Ripley. Rather, Ford nmade several objections to M.
Hawki ns' busi ness experi ence based on the perfornmance of a
Ford Motor Conpany deal ership, specifically a Lincoln-Mrcury
deal ership in Tall ahassee, Florida, in which M. Hawki ns has
the controlling interest. Ford further objected based on
financial grounds both with respect to M. Hawkins and to M.
Ri pley. Its objections to transfer of stock and to change of
managenent were the sane.

According to Ford personnel, Ford relies on certain
witten policies in reviewing the qualifications of
applicants. [Folder | #39 (Stone Dec. 1T 3, 6)] These
policies are supplied nationwide to Ford's regions by its
national office. [Folder | #39 (Martin Dec. § 8)] The process
i nvolves, along with other matters, exam nation of custoner

sati sfaction performance at other, non-Ford deal ershi ps owned



or operated by the applicant, focusing on the nmeasurenents
used by the line-makes to rank their respective dealers with
regard to customer satisfaction surveys. [Folder | #39 (Stone
Dec. 11 11, 14-16)] It also exam nes the sales effectiveness
of such other deal erships. [Folder | #39 (Stone Dec. | 18)]

In the case of custonmer service, if an applicant owns
Ford or Lincoln-Mercury deal erships, the performance in such
deal erships is given special enphasis in the review process.
[ Fol der | #39 (Stone Dec. § 11)] Ford' s standards provide
that a dealer with an existing Ford or Lincoln-Mercury
deal ership should be in the top half of custoner service
ranki ngs. An applicant whose existing Ford product deal ership
ranks in the third quartile can be considered for a term or
i nterimagreenent containing contingencies with respect to
i mprovenent of custoner service scores. A dealer in the
fourth quartile "shoul d* not be considered for an additional
deal ership, although it appears this is not a hard and fast
rule. [Folder | #39 (Stone Dec. 1Y 15-16); I1I11. #52 (App. A]
In the case of sales performance, "optimally" Ford | ooks for
deal ers with sales perfornmance records at existing deal erships
above the zone, region, and national averages in their
respective line-nakes. |If the performance is "significantly”
bel ow group or region average, an applicant is not accepted.
[ Fol der | #39 (Stone Dec. § 18)] There is at |east one

instance in Florida, however, in which a transfer was approved



to a person with existing deal erships perform ng bel ow t hese
levels. [Ill. #52 (App. B)]

Ford al so reviews the financial standing of applicants,
assessing their ability to nmaintain "adequate" capital and a
one-to-one equity-to-debt ratio in the deal ership. [Fol der
#39 (Stone Dec. T 22)]

At the time of the application to Ford, M. Hawkins
Li ncol n- Mercury deal ership had for the precedi ng several years
been in the fourth quartile in custoner service rankings.

That deal ership had al so been bel ow t he regi onal and nati onal
average in market share. [Folder | #39 (Stone Dec. 1Y 15, 16]
A hol di ng conmpany t hrough which M. Hawki ns owns several of
hi s deal ershi ps was in Chapter 11 bankruptcy proceedi ngs.

Ford enpl oyees net with M. Davis, M. Hawkins and M. Ripley
to express their concern about these matters, and about M.

Ri pley's | ack of ready cash. M. Hawki ns expl ained that the
bankrupt cy proceedi ng was not brought on by insolvency, but by
a lease problemwith one of the dealership facilities. [Folder
| #39 (Stone Dec. 1Y 23, 24)] M. Hawkins' financi al
statenent presented with his application showed a net worth of
$23, 531, 000. [Folder | #40 (Ex. 8, HAWL 6145-48)] Further,
M. Ripley explained that he could readily borrow the funds
needed to pay for his shares. [Folder | #41, p. 56]

Not wi t hst andi ng, on August 25, 1994, Ford infornmed M.
Davis (and M. Hawkins and M. Ripley) that it would not

approve the proposed transfer, and it filed a verified



conplaint in opposition with the Florida Departnent of H ghway
Safety and Motor Vehicles. [I1 #44 (App. C, Ex. A)] The
verified conplaint raised no objection to the noral character
of either M. Hawkins or M. Ripley. [IIll. #49 (Ex. A]
Wt hout the contingency of Ford approval being fulfilled,
closing on the stock purchase contract was del ayed. After the
passi ng of the Novenber 12 closing deadline, the sellers gave
notice they were termnating the contract. [II. #44 (App. 1,
Ex. B)] As a consequence of this termnation, the
adm nistrative hearing initiated by Ford' s verified conplaint
was di smssed as noot. [IIl. #44 (App. 5)]

M. Davis subsequently sold his shares in WIlson Davis
Ford, Inc. The purchasers in that transaction put up $134, 000
unencunbered cash and borrowed $1,273,000. [I11. #52 (App. E)]



SUVMARY OF ARGUMENT

M. Hawkins and M. Ripley will present in detail the
reasons why the certified question nmust be answered in the
affirmative. However, in summary, the Court nust answer the
certified question in the affirmati ve because the clear and
unanbi guous | anguage of section 320.643(2)(a), Florida
Statutes, conpels it to do so

Florida's |l egislature has chosen to regul ate the
relati onship of notor vehicle manufacturers and their deal ers
with respect to the transfer of interests in dealerships. It
began such regulation in 1980 with a statute that mandated a
manuf act urer coul d not unreasonably w thhold approval of a
proposed transfer of a franchise agreenent. In 1984, it
created distinct provisions, one regulating proposed transfers
of franchi se agreenents, the other transfers of the whole or
part of a person's equity interest in a notor vehicle
deal ership. At that tine, the legislature also created a
provi sion which requires that proposed changes of executive
managenent in deal ershi ps nmust be approved by manufacturers.

These provisions are clear and unanbi guous and provi de a
reasoned bal ance of the interests of manufacturers, dealers,
and equity owners. One district court, in Mrse, correctly
applied the sections as witten and concl uded that section
320. 643(2)(a) exclusively governs equity transfers in whole or
in part. In contrast, the other district court, in Hawkins

concl uded ot herwi se for reasons, Appellants argue, that are



based on the court's preference for a different policy than
t hat enunciated in the statutes.

In fact, although the clear and unanbi guous | anguage of
the statute conpels the result in this case, even if one
engages in a "fairness" argunent, one nust conclude that the
bal ance provided by the | egislature does not |eave a
manuf act urer w thout recourse to protect its legitinate
interests in having persons of good character associated with
its deal erships and of havi ng conpetent nanagenment in place to
operate them The | egislative schene consciously and
carefully bal ances the interests of nmanufacturers, deal ers,

deal ershi p owners, and the public.
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ARGUMENT

| nt roduction

At the heart of this litigation is the application of
Florida's statutes related to notor vehicle manufacturers and
their deal ers, sections 320.60-.70, Florida Statutes. In 1988,
the | egislature made substantial revisions to certain of these
sections. Since that tinme there have been no revisions
affecting the present case, which began in January 1995.

Al though the Florida District Courts of Appeal and courts in
the federal Eleventh G rcuit have construed the statutes
relevant to this dispute on a nunber of related issues, this
Court has not reviewed these statues, and no Florida state or
federal court (except for the decisions discussed here) has
addressed the question certified to the Court by the El eventh
Crcuit.

At issue here are provisions which regulate the transfer
of interests in notor vehicle deal erships. M. Hawkins and
M. Ripley contend the case is clearly governed by section
320.643(2)(a), Florida Statutes, the section directed to
transfers of equity interests in deal erships. Ford has
argued, citing a variety of reasons, that section 320.643(1),
Florida Statutes, is the controlling statute. The El eventh
Crcuit's analysis of the case has reached a point, however,
that it has asked this Court for an answer to the question
raised by this difference between the litigants as decisive of

t he case.
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The i ssue has been addressed in two unpublished district
court decisions in which the district court judges canme to
dianetrically opposite conclusions on the sanme | egal issue
under the sane facts. |In the present case, the court
concl uded that despite the | anguage of section 320.643(2)(a),
because the facts involved purchase of all the stock of a
deal ership and a proposed change of executive managenent, Ford
could properly object to the proposed transaction as if it
were a transfer of the franchise, a circunstance regul ated by
section 320.643(1), and ruled in favor of Defendant. Hawkins
at 5. In Mrse, however, the court reasoned that section
320.643(2)(a) regulates all equity transfers "in whole or in
part,” and ruled in favor of Plaintiffs. Mrse at 6.

M. Hawkins and M. Ripley are confidant that when this
Court exam nes the question, it will conclude that the
decision in Mdrse is correct. The plain nmeaning of the
statutes assures this result. Notwithstanding, Plaintiffs are
well aware in view of the divergence in two decisions fromthe
same district court and the certification fromthe El eventh
Circuit that this Court will review the |egislation carefully.
To assist that review, in their brief they will focus upon the
reasons why the plain nmeaning of the statute requires that
result, beginning with a review of the statutory schene.

Il. An Overview of 8§ 320.60-.70, Fla.Stat.

A Legislation with Respect to Mdtor Vehicle
Manuf acturers and Deal ers

12



Fl ori da began regul ati ng notor vehicle nmanufacturers by
requiring licensing in 1941. Ch. 20236, 8 2, Laws of Fla.
(1941). In 1970, the legislature mude substantial additions
to this |legislation, which added regul ati on of various aspects
of the manufacturer/dealer relationship. Ch. 70-424, § 9,
Laws of Fla.; Ch. 70-439, 8 1, Laws of Fla. This legislation
is codified in Chapter 320, Florida Statutes.

Since 1970, sections 320.60-.70 have been anended from
time totinme, with a nagjor revision in 1988. Ch. 88-395, Laws
of Fla. Since 1988, only m nor changes have been nmade, none
affecting the provisions at issue here, except for the gender
equalization bill of 1995 (Ch. 95-148, Laws of Fla.) which has
made "his" to "his or her" changes in the | anguage. For
conveni ence of reference, therefore, references to Florida
Statutes will be to the 1997 edition.

This sort of regulation is commonplace. Virtually every
state has sone statutory regulation of notor vehicle
manuf acturers and their relationships with their dealers. The
statutory | anguage and the areas of that relationship which
are regul ated by statute vary fromstate to state.

Nonet hel ess, state regulation in this area is ubiquitous.
See, e.g., New Motor Vehicle Bd. v. Orin W Fox Co., 439 U.S.
96, 192 n.4-5, 99 S.Ct. 403, 408 n.4-5, 58 L.Ed.2d 361 (1978).
B. The Statutory Schene of 8§ 320.60-.70
In section 320.605, Florida Statutes, the |egislative

pur pose of the statutory schene is proclai ned:
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It is the intent of the Legislature to protect the

public health, safety, and welfare of the citizens

of the state by regulating the licensing of notor

vehi cl e deal ers and manufacturers, maintaining

conpetition, providing consumer protection and fair

trade and providing mnorities wth opportunities

for full participation as notor vehicle deal ers.
The | egi slation regul ates notor vehicle manufacturers and
distributors (referred to in the statue as "licensee"; here as
sinply "manufacturer™) directly through a Iicensing
requi renent. 88 320.61, 320.615, 320.62, 320.63 In addition,
certain aspects of the rel ationship between manufacturers and
distributors are the subject of specific sections.

Section 320.64 enunerates twenty-three constraints on a
manuf acturer's behavior, violation of which can affect its
i censing, some of which may al so be violations against its
dealers, that is, its franchisees. |In section 320.645, the
| egi sl ature has prohibited manufacturers from owni ng
deal ershi ps except under very specific circunstances. Section
320. 696 requires manufacturers to conpensate deal ers pronptly
for warranty work done on consuners' vehicles. There are
ot her provisions of a technical nature relating to the
franchi se agreenent offered by the manufacturer to its dealers
and to rel ations between nmanufacturers and the Departnent of
H ghway Safety and Motor Vehicles. |In addition, in the area
of enforcenent, section 320.695 creates an injunction to
prevent violations by the manufacturer, specially issuable

wi t hout bond; section 320.697 provides for a damage renedy for

injury suffered as a result of a violation, including trebling
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of danages and attorney's fees; section 320.698 establishes
civil fines for violations; and section 320.699 provides for
adm ni strative proceedings with respect to certain sections.

Four sections address quite specifically issues affecting
deal ers and the public in a manner that supersedes contractua
provisions in the franchi se agreenent between nmanufacturer and
dealer. In section 320.641, prospective discontinuation,
cancel | ati on, nonrenewal, and nodification of a dealer
franchi se agreenent is regulated. This section establishes
the manner in which a manufacturer may seek to "term nate" or
nodi fy its franchise with a deal er, prescribes the paraneters
wi thin which such action may be taken, and creates an
adm ni strative proceeding in which a deal er may oppose a
proposed di scontinuation, cancellation, nonrenewal, or
nodi fi cati on.

In section 320.642, the |egislature has recogni zed t he
speci al place distribution of notor vehicles has in our
society by regulating the placenment of a new deal ership, or
the relocation of an existing dealership within an area
currently served by existing dealers. This statute provides
the opportunity to existing dealers situated in such a
position as to be affected by such proposed changes in the
mar ket to protest the establishnent or relocation of a
deal ership in an adm ni strative hearing where the manufacturer

must put on its proof that such a proposed change is needed,
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considering the public interest and that of the manufacturer
and protesting deal er.

Wth section 320.643, the state has regul ated the
transfer of franchise agreenents (section 320.643(1)) and
equity interests in deal erships (section 320.643(2)(a)),
supersedi ng franchise provisions with respect to transfers of
interest. This is the statute nost closely related to the
present case and cited in the certified question. Cboviously,
Appel lants will have much nore to say on this subject.

Recogni zing there will be occasions in which a deal er
will wi sh to change managenent of a deal ership and that such a
deci sion may have a significant effect on the dealership, in
section 320.644 the |l egislature has nandated that a
manuf act urer must have the opportunity to review and object to
proposed changes i n nanagenent.

As this overview denonstrates, the state's regulation in
this area is extensive and well articulated. As the statenent
of intent articulated in section 320.605 suggests, these
statutes consider the public welfare and the conpetitive needs
of the industry. The needs of the public, of franchise
deal ers, and of manufacturers are balanced in a fair manner.
In view of this schenme, this Court will readily conclude the
pl ai n meani ng of section 320.643(2)(a) requires an affirmtive

answer to the certified question.
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I11. The Certified Question Miust be Answered in the
Affirmative.

The hol di ngs of the divergent federal district court
opi nions exenplify the question presented to this Court and
inplicitly point to the argunents of the litigants.

In Morse v. Ford Mdotor Co.,the court wrote:

Def endant conpany argues that "[w] hen 100% of
the stock is sold to a third party, . . . it is
apparent that the parties are seeking to transfer
the franchi se agreenent and change executive
managenent control, so that both sections 320.643
and 320. 644 are applicable.”™ (Dkt. 77 at 7).

Def endant conpany al so argues that there i s nothing

in the statute or |egislative history which suggests
that a proposed 100% sal e of stock, [sic] could not

be revi ewed under both sections.

Florida Statute section 320.643(1) applies to
the transfer, assignnment, or sale of a franchise
agreenent. Fla. Stat. 8§ 320.643(1). Florida
Statute 8 320.643(2)(a) applies to the transfer or
sale of all or a part of the equity interest. Fla.
Stat. 8 320.643(2)(a). Section 320.643(2)(a)
specifically states that:

[n]Jotwi thstanding the ternms of any
franchi se agreenent, a |icensee shall not
by contract or otherwi se, fail or refuse
to give effect to, prevent, prohibit, or
penal i ze, and [sic for "any"] notor
vehi cl e deal er or any proprietor, partner,
st ockhol der, owner, or other person who
hol ds or otherw se owns an interest
therein fromselling, assigning,
transferring, alienating, or otherw se

di sposing of, in whole or in part, the
equity interest of any of themin such
notor vehicle dealer . . . unless the

| icensee proves at a hearing pursuant to
this section that such sale, transfer,

al i enation, or other disposion [sic] isto
a person who is not, or whose controlling
executive managenent is not, of good noral
character. Fla. Stat. § 320.643(2)(a).

The Fl orida Suprene Court has held that "where
t he | anguage of a statute is plan and unanbi guous
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there is no occasion for judicial interpretation.”
Forsythe v. Longboat Key Beach Erosion Control
Dist., 604 So. 2d 452, 454 (Fla. 1992). In
construing statutory | anguage, courts are confi ned
"to the plain neaning of the words the |egislature
chose to enploy." Baskerville-Donovan Engi neer,
Inc. v. Pensacola Executive House Condo Ass'n.
Inc., 581 So. 2d 1301, 1302 (Fla. 1991).

This Court finds that only section
320.643(2)(a) applies because it is undisputed that
this proposed transfer agreenent involved the
transfer of the equity interest in the car
deal ership. The plain neaning of section
320. 643(2)(a) covers proposed transfers of equity in
whole or in part. Fla. Stat. § 320.643(2)(a).
Therefore, this section applies even if there is
100% sal e of the stock, as was proposed in this
case. Sections 320.643(1) and 320. 644 are not
triggered sinply because this proposed transfer
i nvol ved the sale of 100% of the car deal erships
st ock.

Morse at 5-6. The Plaintiffs and Defendant nade precisely the
sanme argunments in this case as in Mrse.
I n Hawki ns, however, the court reasoned thus:

Plaintiff contends that § 320.643(2)(a)
appl i es, and Defendant contends that 88 320.643(1)
and 320. 644 apply. Section 320.643(2)(a) permts
manuf acturers to contest proposed transfers of stock
only on the basis of the absence of good noral
character on the part of the proposed buyer or
transferee. Subsection (1), however, first provides
that a notor vehicle dealer shall not transfer a
franchi se agreenent to anot her person w t hout
witten notice to the manufacturer. The
manuf acturer then has 60 days within which to
approve or reject the sale or transfer on the basis
of either the noral character or the witten,
reasonabl e, and unifornmy applied standards or
qgualifications of the proposed transferee. Section
320. 644 applies to a change of executive managenent
control, and it also permts consideration of the
character and qualifications of the proposed buyer
or transferee.

The Court finds that the sections which
Def endant relies upon are applicable to the instant
case. First, the record shows that Plaintiff

18



Hawki ns wanted an asset purchase of the WIson Davis
Ford deal ership, but WIson Davis wanted a stock
sale. Nevertheless, it was clear that the end
result would be the sane regardl ess of the manner in
whi ch the deal was structured. (Dkt. 41, pp. 38-39
& Dkt. 42 p. 92). Further, Defendant points out
that the | anguage of the Ford Sal es and Service
Agreenment makes no distinction between stock sal es
and assets sales. Second the |anguage of 88§

320. 643(1) and 320.644 is not limted to transfer of
a franchise only in connection with a proposed asset
purchase. It is, therefore, appropriate that when
transfer of 100% of stock is contenplated, the

provi sions regarding transfer of a franchise
agreenent and change in executive nmanagenent shoul d
apply. Finally, Plaintiffs have made no nention of
any legislative history or public policy based upon
a distinction between sale of 100% of stock and sale
of 100% of assets. Rather, it appears that where
transfers of a franchise agreenent and executive
control are anticipated, the manufacturer should be
entitled to consider the proposed transferees
gqualifications despite the fact that the dea
proposes a transfer of stock. As Defendant has

per suasi vel y argued, manufacturers have a
substantial and legitimte business interest in
choosing their dealers. The Court therefore finds

t hat 88 320.643(1) and 320.644 apply to the instant
case.

Hawki ns at 4-5. 1In so holding, the district court decided
what it believed "should" be afforded to manufacturers, but
i gnored what the Florida | egislature has enacted and the
establish rules of interpretation enployed to construe that
enact ment .
A The Pl ain Language of § 320.643(2)(a), Fla.Stat.
Requires that the Certified Question Miust be
Answered in the Affirmative.
No principle of statutory interpretation is nore
fundanmental than the rule that "[w] here the | anguage of a

statute is plain and unanbi guous there is no occasion for

judicial interpretation.”™ Forsythe v. Longboat Beach Erosion
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Control Dist., 604 So.2d 452, 454 (Fla. 1992); see also N col
v. Baker, 668 So.2d 989, 990-91 (Fla. 1996); Starr Tyne, Inc.
v. Cohen, 659 So.2d 1064, 1067 (Fla. 1995) ("W have repeatedly
expl ai ned that when the | anguage of a statute is unanbi guous
and conveys a clear and ordinary nmeaning, there is no need to
resort to other rules of statutory construction; the plain
| anguage of the statute nmust be given effect.”). The statute
in question here could not be clearer.
1. The Devel opnent of § 320.643, Fla.Stat.
Section 320.643(2)(a) reads as foll ows:

Not wi t hstanding the ternms of any franchise
agreenent, a licensee [manufacturer] shall not, by
contract or otherwise, fail or refuse to give effect
to, prevent, prohibit, or penalize, or attenpt to
refuse to give effect to, prevent, prohibit, or
penal i ze, any notor vehicle deal er or any
proprietor, partner, stockhol der, owner, or other
per son who hol ds or otherw se owns an interest
therein fromselling, assigning, transferring,
al i enating, or otherw se disposing of, in whole or
in part, the equity interest of any of themin such
not or vehicle dealer to any ot her person or persons,
i ncluding a corporation established or existing for
t he purpose of owning or holding the stock or
ownership interests of other entities, unless the
| icensee proves at a hearing pursuant to this
section that such sale, transfer, alienation, or
ot her dispositionis to a person who is not, or
whose controlling executive nmanagenent is not, of
good noral character. A notor vehicle dealer, or
any proprietor, partner, stockhol der, owner, or
ot her person who hol ds or otherw se owns an interest
in the notor vehicle dealer, who desires to sell,
assign, transfer, alienate, or otherw se dispose of
any interest in such notor vehicle deal er, shal
notify, or cause the proposed transferee to so
notify, the licensee, in witing, of the identity
and address of the proposed transferee. A |licensee
who receives such notice may, within 60 days
foll ow ng such receipt, file wth the departnent
[ Depart ment of Hi ghway Safety and Mdtor Vehicles] a
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verified conplaint for a determ nation that the
proposed transferee is not a person qualified to be
a transferee under this section. The |licensee has
t he burden of proof with respect to all issues

rai sed by such verified conplaint. The departnent
shal | determ ne, and enter an order providing, that
t he proposed transferee either is qualified or is
not and cannot be qualified for specified reasons;
or the order may provide the conditions under which
a proposed transferee would be qualified. [If the
licensee fails to file such verified conplaint

wi thin such 60-day period or if the departnent,
after a hearing, dismsses the conplaint or renders
a deci sion other than one disqualifying the proposed
transferee, the franchi se agreenent between the
notor vehicle dealer and the licensee shall be
deened anended to incorporate such transfer or
amended in accordance with the determ nation and
order rendered, effective upon conpliance by the
proposed transferee with any conditions set forth in
t he determ nation or order.

(enmphasi s added).
This section stands in sharp contrast with section
320.643(1):

A nmotor vehicle dealer shall not transfer,
assign, or sell a franchise agreenment to anot her
person unless the dealer first notifies the |licensee
[ manuf acturer] of the dealer's decision to make such
transfer, by witten notice setting forth the
prospective transferee's nane, address, financi al
qgual i fication, and busi ness experience during the
previous 5 years. The licensee shall, in witing,
wi thin 60 days after receipt of such notice, inform
the dealer either of the |icensee's approval of the
transfer, assignnment, or sale or of the
unacceptability of the proposed transferee, setting
forth the material reasons for the rejection. |If
the |icensee does not so informthe dealer within
the 60-day period, its approval of the proposed
transfer is deened granted. No such transfer,
assignnment, or sale will be valid unless the
transferee agrees in witing to conply with al
requi renents of the franchise then in effect.

Not wi t hstanding the ternms of any franchise
agreenent, the acceptance by the licensee of the
proposed transferee shall not be unreasonably

wi t hhel d. For the purposes of this section, the
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refusal by the licensee to accept a proposed
transferee who is of good noral character and who

ot herwi se neets the witten, reasonable, and
uniformy applied standards or qualifications, if
any, of the licensee relating to the business
experience of executive managenent required by the
licensee of its notor vehicle dealers is presuned to
be unreasonable. A licensee who receives such
notice may, within 60 days foll owi ng such receipt,
file with the departnent a verified conplaint for a
determ nation that the proposed transferee is not a
person qualified to be a transferee under this
section. The |icensee has the burden of proof with
respect to all issues raised by such verified
conplaint. The departnent shall determ ne, and enter
an order providing, that the proposed transferee is
either qualified or is not and cannot be qualified
for specified reasons, or the order nmay provide the
condi tions under which a proposed transferee would
be qualified. |If the licensee fails to file such
verified conplaint within such 60-day period or if
the departnent, after a hearing, dism sses the
conplaint or renders a decision other than one

di squalifying the proposed transferee, the franchise
agreenent between the notor vehicle dealer and the
i censee shall be deened amended to incorporate such
transfer or anended in accordance with the

determ nati on and order rendered, effective upon
conpliance by the proposed transferee with any
conditions set forth in the determ nation or order.

(enmphasi s added).

Laws

| ndeed, conparison with the original statute (Ch. 80-217,
of Fla.) is even nore instructive:

A nmotor vehicle dealer shall not transfer,
assign, or sell a franchise agreenment to anot her
person unless the dealer first notifies the |licensee
[ manuf acturer] of his decision to make such
transfer, by witten notice setting forth the
prospective transferee's nane, address, financi al
qgual i fication, and busi ness experience during the
previous 5 years. The licensee shall, in witing,
wi thin 60 days after receipt of such notice, inform
the deal er either of his approval of the transfer,
assignment, or sale or of the unacceptability of the
proposed transferee, setting forth the materi al
reasons for the rejection. |If the Iicensee does not
so informthe dealer within the 60-day period, his
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approval of the proposed transfer is deened granted.

No such transfer, assignnent, or sale shall be valid

unl ess the transferee agrees in witing to conply

with all requirenents of the franchise then in

effect. Acceptance by the |icensee of the proposed

transferee shall not be unreasonably wi thheld.
§ 320.643, Fla.Stat. (1981).

The present statutory formwas established in 1984. Ch.
84-69, 8 8, Laws of Fla. That statute is precisely the sane
as the present statute with one exception. Section 320.643(1)
did not contain the "verified conplaint” section which was in
section 320.643(2)(a), that is, the section beginning "A
| i censee who receives such notice my, wthin 60 days ..."

t hrough the end of the section. |In 1988, the legislature
added this "verified conplaint” provision to section

320. 643(1), so that the procedure for manufacturers to object
to proposed transfers was clearly placed in both sections.

Finally, in 1984, when the |egislature divided section
320.643 into a "franchise transfer” section and a "equity
transfer” section, it created section 320.644, regulating
proposed changes of executive managenent at deal erships (Ch.
84-69, Laws of Fla.).

2. By its Plain Language, Section 320.643
Regul at es Proposed Transfers of Equity
Interests, in Wiwole or in Part.

The El eventh G rcuit has asked the question:

Does Fla. Stat. 8 320.643(2)(a) provide the

excl usive basis for objection by a notor vehicle

manuf acturer to the proposed transfer of all the
equity in interest in a notor vehicle deal ership?
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Section 320.643(2)(a) unanbi guously governs transfers of
equity interest in whole or in part. Consequently, the
guestion must be answered in the affirmative.

One does not need to nove beyond the four corners of the
section 320.643(2)(a) to reach this result:

Not wi t hstanding the ternms of any franchise

agreenent, a licensee [manufacturer] shall not, by

contract or otherwise, fail or refuse to give effect

to, prevent, prohibit, or penalize, or attenpt to

give effect to, prevent, prohibit, or penalize, any

not or vehicle dealer or any proprietor, partner,

st ockhol der, owner, or other person who holds or

ot herwi se di sposing of, in whole or in part, the

equity interest of any of themin such notor vehicle

deal er to any person or persons, including a

corporation established or existing for the purpose

of owning or holding the stock or ownership

interests of other entities, unless the |icensee

proves at a hearing pursuant to this section that

such sale, transfer, alienation, or other

di sposition is to a person who is not of good noral

character.
(enmphasi s added). This language is specific and inclusive.
In the first instance, this statute controls regardless of the
| anguage of the franchise agreenent. Next, it governs
transfers of every type of equity interest in a notor vehicle
dealer. A notor vehicle dealer is defined in section
320.60(11)(a) as one who is a party to a franchi se agreenent
defined in section 320.60(1)) with a manufacturer (or
distributor). |In the present case, the notor vehicle dealer
is Wlson Davis Ford, Inc. (see V. #54 (Wl son Davis Ford
agreenent internal nunber HAW 4090). It is undisputed that
t he proposed transfer in question was one of stock. The two

owners each wished to transfer their shares, in this instance,
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all of their shares. The anobunt of shares does not matter,
however. The equity interest of any owner, in whole or in
part, is subject to this particular section.?

Ford is expected to argue, as it did to the federal
district court, that this section is not exclusive, however,
and that a conplete transfer of stock with a related notice of
proposed change of deal er executive nmanagenent "anounts to" a
transfer of the franchi se agreenent, so that section
320. 643(1) and section 320.644 may control such a case.

This sort of "interpretation"” clearly violates the well
established principles that "where the | anguage of a statute
is plain and unanbi guous there is no occasion for judicial
interpretation,” and "all parts of a statute nust be read
together in order to achieve a consistent whole." Forsythe v.
Longboat Key Beach Erosion Control Dist., 604 So.2d 452, 454,
455 (Fla. 1992). |Indeed, when one acknow edges t hat
legislative intent is a central issue in interpreting statute,
if, as here, "the | anguage of the statute is clear and
unanbi guous, a court nust derive legislative intent fromthe
wor ds used wi thout rules of construction or speculating as to

what the legislature intended.” State v. Dugan, 685 So.2d

3 The | egi slature m ght have nmade distinction anong
anounts of ownership transferred, but chose not to. Cf. Chio
Rev. Code Ann. 8 4517.56(A): "If the sale or transfer of the
busi ness and assets or all or a controlling interest in the
capital stock of a new notor vehicle dealer ..." (enphasis
added) .
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1210, 1212 (Fla. 1996); see al so Zuckerman v. Alter, 615 So.2d
661, 663 (Fla. 1993).

| f, however, one wi shed to explore further the question
of legislative intent, the sinple history of section 320.643
must convince the Court that in regulating transfers in the
deal er-manuf acturer relationship, the legislature quite
intentionally created distinct provisions with slight but
significant differences to regulate transfers of franchise
agreenents on the one hand, and transfers of equity interests
on the other.

In 1980, section 320.643 was inplicated when a notor
vehi cl e deal er proposed to "transfer, assign, or sell a
franchi se agreenent to another person.” § 320.643, Fla. Stat.
(1981). In such a circunstance, notice was required to be
sent to the manufacturer with "the prospective transferee's
name, address, financial qualification, and business
experience during the previous 5 years." 1d. Acceptance of a
proposed transferee could not be "unreasonably w thheld."” 1d.
The statute only addressed those situations in which a
franchi se agreenent was to be transferred, and there was no
special direction with respect to reasonabl eness, nor was
there a reference to equity transfers.

Upon reflection, one realizes that a transfer of the
franchi se agreenent, that is, the contractual right to sell a
manuf acturer's product, occurs when the hol der of the right

transfers the right to another. However, if the hol der of the
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right is a corporation, transfer of equity interests in the
franchi see corporation does not affect the "person” hol ding
the franchise. See Cruising World, Inc. v. Westerneyer, 351
So.2d 371, 372 (2d DCA 1977)(citing Dam co v. State, 153 Fl a.
850, 16 So.2d 43, 45 (1944): "The sale or transfer of stock of
t he corporation does not reduce or inpair the corporate
assets.") Nonetheless, the legislature m ght choose to

regul ate such transfers in addition to equity transfers of the
franchi se agreenent. That is precisely what happened in 1984.

The 1984 revision created two very distinct statutory
provi si ons, one, section 320.643(1), regulating transfers of
franchi se agreenents, the other, section 320.643(2)(a),
regul ating transfers of equity interests, regardl ess of the
anount of interest. A holder of equities may transfer that
interest in whole or in part, whether such a person owns al
or a part of the equity of the deal ership, subject to the
requi renents of section 320.643(2)(a).

A smal |l but significant difference between the two
provisions is the basis upon which a manufacturer nmay state an
objection to a proposed transfer. |f the franchi se agreenent
is to be transferred, the manufacturer is entitled to exam ne
information with respect to financial wherew thal and business
experience of the proposed transferee, as well as having, of
course, the name and address of the transferee so that the
manuf acturer may make inquiries as to noral character. The

manuf act urer may oppose such a transfer if it is to soneone
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not of good noral character, or to someone who does not neet
its normal requirenents for business experience of those who
are to operate its franchises, provided these requirenents are
reasonabl e.

By contrast, in the case of an equity transfer, the
manuf acturer is given the nane and address of the proposed
transferee, in order to allow for exam nation of nora
character only. A little reflection confirns this is what one
shoul d expect. There is no change of the franchi se agreenent,
the franchi see renmai ning the sanme; consequently, the finances
and busi ness experience are already in place at the
deal ership. The manufacturer may assure itself, however, that
persons of bad noral character are not owners of its
deal er shi ps.

The creation of section 320.644 by the 1984 |egislature
confirms the distinction between section 320.643(1) and
section 320.643(2)(a) is quite intentional. Certainly, a
manuf acturer has an interest in conpetent nanagenment of its
deal erships. If that managenent is to change, it may wish to
exam ne not only the noral character, but the business
experience of the proposed new managenent. Section 320. 644
provi des precisely this opportunity. Notice nust be given to

t he manuf acturer of proposed new executive nmanagenent's "nane,
address, and busi ness experience."” 8§ 320.644, Fla.Stat. The
manuf act urer may object to unacceptabl e proposals in the sane

manner as in the case of objections to proposed transferees in
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sections 320.643(1), again based on its normal, reasonable
standards. |d.

Thus, these three statutory provisions operate together,
each having its own clear function. They allow a bal ance to
be struck between conplete control by the manufacturer's
franchi se agreenent, negotiated froma position of very
superior strength, and conpl ete autonony by franchi sees and
their owners. Mnufacturers may not prevent transfer of
franchi se agreenents out-of-hand, but they nmay scrutinize the
experience and qualifications, as well as the noral character,
of proposed transferees of franchise agreenments. Omers of
equity interests in dealerships, in contrast, regardl ess of
the ternms of the franchise agreenent, will have free
alienability of their equity interests, provided they do not
propose to transfer to persons not of good noral character.

If there is a proposed change in executive managenent, it must
be to a person of good noral character and w th proper
experi ence.

Wil e the Court need not speculate on |legislative
rationale in interpreting clear and unanbi guous statutes such
as these, here it is easy to see that the interests are nicely
bal anced. Those buying a franchi se nmust present their
character, their finances, and their business experience.

Fi nances and busi ness experience have al ready been exam ned
for existing deal erships, and owners need only be of good

noral character. Thus, alienability of an equity interest is
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freer than of a franchise agreenent. However, nmanufacturers
are assured of the right to exam ne executive managenent

t hrough the provisions of section 320.644. |Indeed, fromthe
vi ewpoi nt of the public at large, it is advantageous for new
owners to purchase stock rather than the franchi se agreenent
and ot her assets of the deal ership corporation. Stock owners
take the corporation as they buy it, conplete with its
existing liabilities and obligations. |In contrast, asset

pur chasers eschew existing liabilities of the corporation from
whi ch assets are purchased.

Unquesti onably, section 320.643(2)(a) is the exclusive
provi si on governing the basis for objection to a proposed
transfer of 100% (or 1% equity interest in a deal ershinp.

B. The Federal District Court in Hawkins v. Ford

| nperm ssibly Modified the Clearly Expressed
Statutory Provisions to Pronote a Policy Favored by
t he Court.

The provisions just analyzed are so clear that only the
di vergence of two decisions on virtually identical sets of
facts and |aw woul d require the Eleventh Circuit to seek an
opinion fromthis Court on the question certified. Exam nation
of the basis for decision in the two cases shows clearly,
however, that the Morse v. Ford Mdtor Co. court applied the
established principal of giving effect as witten to clear and
unanbi guous | anguage while the court in Hawkins v. Ford Motor
Co. allowed itself to be swayed by policy argunents of what
the statutes ought to have said.

Conpar e:
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The Fl orida Suprene Court has held that "where
t he | anguage of a statute is plan and unanbi guous
there is no occasion for judicial interpretation.”
Forsythe v. Longboat Key Beach Erosion Control
Dist., 604 So. 2d 452, 454 (Fla. 1992). In
construing statutory | anguage, courts are confi ned
"to the plain neaning of the words the |egislature
chose to enploy." Baskerville-Donovan Engi neer,
Inc. v. Pensacola Executive House Condo Ass'n.
Inc., 581 So. 2d 1301, 1302 (Fla. 1991).

This Court finds that only section
320.643(2)(a) applies because it is undisputed that
this proposed transfer agreenent involved the
transfer of the equity interest in the car
deal ership. The plain neaning of section
320. 643(2)(a) covers proposed transfers of equity in
whole or in part. Fla. Stat. § 320.643(2)(a).
Therefore, this section applies even if there is
100% sal e of the stock, as was proposed in this
case. Sections 320.643(1) and 320. 644 are not
triggered sinply because this proposed transfer
i nvol ved the sale of 100% of the car deal erships
st ock.

Morse at 5-6.
Wt h:

The Court finds that the sections which
Def endant relies upon are applicable to the instant
case. First, the record shows that Plaintiff
Hawki ns wanted an asset purchase of the WIson Davis
Ford deal ership, but WIson Davis wanted a stock
sale. Nevertheless, it was clear that the end
result would be the sane regardl ess of the manner in
whi ch the deal was structured. (Dkt. 41, pp. 38-39
& Dkt. 42 p. 92). Further, Defendant points out
that the |anguage of the Ford Sal es and Service
Agreenment makes no distinction between stock sal es
and assets sales. Second the |anguage of 88§
320. 643(1) and 320.644 is not limted to transfer of
a franchise only in connection with a proposed asset
purchase. It is, therefore, appropriate that when
transfer of 100% of stock is contenplated, the
provi sions regarding transfer of a franchise
agreenent and change in executive nmanagenent shoul d
apply. Finally, Plaintiffs have made no nention of
any legislative history or public policy based upon
a distinction between sale of 100% of stock and sale
of 100% of assets. Rather, it appears that where
transfers of a franchise agreenent and executive
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control are anticipated, the manufacturer should be

entitled to consider the proposed transferees

gqualifications despite the fact that the dea

proposes a transfer of stock. As Defendant has

per suasi vel y argued, manufacturers have a

substantial and legitimte business interest in

choosing their dealers. The Court therefore finds

t hat 88 320.643(1) and 320.644 apply to the instant

case.

Hawki ns at 5.

The Hawkins rationale is replete with statenents to
support what public policy the court thought should be
supported: "First, the record shows that Plaintiff Hawkins
want ed an asset purchase of the WIson Davis Ford deal ershi p,
but Wl son Davis wanted a stock sale. Nevertheless, it was
clear that the end result would be the sanme regardl ess of the
manner in which the deal was structured.” Indeed, it is
irrelevant to the present case that the buyers would have
preferred an asset purchase. Had they gotten what they
preferred, the case would clearly have been governed by
section 320.643(1). This was not the case, and M. Hawkins
and M. Ripley accepted the potential liabilities, the
difference in tax treatnent, and the debts of the corporation
that went with an equity purchase as opposed to an asset
purchase. The end result sinply would not have been the sane.
There woul d have been a change of ownership of the deal ership
but the franchise would have remained with the franchi see,

that is, WIlson Davis Ford, Inc. Mor eover, those who had

dealt with WIlson Davis Ford, Inc., including its creditors
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and its custonmers, would have continued to deal with the sane
| egal entity.

"Further, Defendant points out that the | anguage of the
Ford Sal es and Service Agreenent nakes no distinction between
stock sales and assets sales.” It is sinply irrelevant what
t he | anguage of the franchi se says. Section 320.643(2)(a)
unanbi guously applies "[n]otw thstanding the terns of any
franchi se agreenent."” See Bayvi ew Bui ck GMC Truck, Inc. v.
CGeneral Mtors Corp., 597 So.2d 887, 890 (Fla. 1st DCA
1992) (manuf act urer expressly prohibited fromexenpting itself
fromsection 320.643 by franchi se agreenent); see also 8
320.64(22), Fla.Stat. (dealer may not be required to waive its
ri ghts under sections 320.60-.70).

"Second the | anguage of 8§ 320.643(1) and 320.644 is not
limted to transfer of a franchise only in connection with a
proposed asset purchase. It is, therefore, appropriate that
when transfer of 100% of stock is contenplated, the provisions
regarding transfer of a franchi se agreenent and change in
executive managenent should apply.” In so reasoning, the
court would ignore the direct applicability of section
320.643(2)(a) to equity transfers. Such an interpretation
runs directly counter to the well established principle that
"all parts of a statute nust be read together to achieve a
consi stent whole." Forsythe v. Longboat Key Beach Erosion
Control Dist., 604 So.2d 452, 455 (Fla. 1992); T.R v. State,
677 So.2d 270, 271 (Fla. 1996). Under this interpretation,
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and in the face of the expressed statenent that it applies to
transfers of equity interests in whole or in part, when would
section 320.643(2)(a) apply? The court's interpretation would
reduce the statute to a nullity.

Rat her, the court's choice of words shows clearly what is
happeni ng. The court is indicating what it believes to be
"appropriate.” Such a statenment is a clear indication of
preferred policy. "Appropriate” or not, this is sinply not
how the Florida | egislature has constructed its statutes.

What follows underscores this point:

Finally, Plaintiffs have made no nention of any

| egi slative history or public policy based upon a

di stinction between sale of 100% of stock and sal e

of 100% of assets. Rather, it appears that where

transfers of a franchise agreenent and executive

control are anticipated, the manufacturer should be

entitled to consider the proposed transferees

gqualifications despite the fact that the dea

proposes a transfer of stock. As Defendant has

per suasi vel y argued, manufacturers have a

substantial and legitimte business interest in

choosi ng their deal ers.

As M. Hawkins and M. R pley have denonstrated above, the

hi storical changes in this |egislation shows a clear

| egislative policy. There is a clear distinction between an
asset transfer, that is, a transfer of the franchise
agreenent, and an equity transfer, and there sinply is a |egal
and practical difference between an asset sale and a stock
transfer.

The court tells us what "shoul d" be allowed and what it
believes a manufacturer's "legitimate interest” to be. In
fact, "it is not the court's duty or prerogative to nodify or
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shade clearly expressed legislative intent in order to uphold
a policy favored by the court.” Holly v. Auld, 450 So.2d 217,
219 (Fla. 1984); see also State v. Jett, 626 So.2d 691, 692
(Fla. 1993) ("unanbi guous | anguage i s not subject to judicial
construction, however wise it may seemto alter the plain
| anguage").

The court inplies that to apply section 320.643(2)(a) to
a 100% stock sale with proposed change of executive managenent
violates a manufacturer's legitimate interests. Even if this
were so, in the face of the clear |anguage of the statute, the
court would be bound to apply the provision nonetheless, it
being for the legislature rather than the court to bal ance the
interests involved. It is, however, equally clear the
| egi sl ature through the passage of section 320. 644 has
accounted for this very contingency.

| f a proposed transferee is of good noral character, a
manuf act urer must approve a proposed equity transfer. |If
there is a collateral proposed change of executive managenent,
t he manuf acturer may object if the proposed managenent is not
of good noral character or does not neet reasonable
requi renents with respect to business experience. The
| egi sl ature has determ ned that on balancing the legitinate
concerns of manufacturers and owners of equity, equity
interests may be passed to anyone of good noral character.

Thi s does not mean the deal ership may be run by unqualified
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persons. Changes in executive nanagenent nmay be scrutinized
by busi ness experience.*

The conclusion is inescapable. The court in Hawkins
applied the statute as it would have witten the I aw, not as
the Florida legislature wote it. The court in Mrse applied
the statute as it is witten and is a clear nodel for the
reasoning that requires an affirmative answer to the certified
guesti on.

Finally, Ford makes nmuch of its perceived deficiencies in
the financial qualification of M. Hawkins and M. R pley and
of M. Hawki ns' business experience at a Lincol n-Mercury
deal ership of which he is the owner. The underlying
assunption, which so influenced the district court, is that
Ford shoul d not have to do business with those who do not neet
its standards. This is not the place to point out that Ford's
concerns are technical, that M. Hawkins' Lincoln-Mrcury
deal ership continues to represent Ford with Ford's bl essing,
and that M. Hawkins continues to function as a deal ership
owner apparently without the financial crisis or operational
di saster that Ford poses.

The point is that Ford may not object to a proposed

equity transfer except on grounds of noral character.

4 In fact, in the present case, M. Hawkins and M.
Ri pl ey were both proposed as executive managenent. M. Ripley
was to be the on-site operator. Ford nade no objection to M.
Hawki ns character but did object to his business experience.
It made no objection to M. Ripley's character or to his
busi ness experience. An acceptabl e manager had been proposed.
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Presumably, if the proposed transferee cannot afford to pay
for the stock, the transfer will not take place. As for fears
about the financial viability of the deal ership after a change
of ownership, the financial condition of the deal ership does
not change by a transfer of equity ownership. [If after a
transfer the new owners engage in policies which threaten the
deal ership's operations and violate the franchi se agreenent,
the | egislature has provided Ford the renedy of termnation in
section 320.641, Florida Statutes.

| f the new owners al so wi sh to change executive
managenent of the dealership, it nmust notify Ford, which may
object if the business experience of the proposed managenent
is not acceptable. In the end, new managenent nust pass
muster, and Ford's legitimte interests are thereby protected.

There is nothing illogical about the bal ance which the
| egi sl ature has created. Nor is Ford left at the nmercy of
i nconpetents who threaten to destroy its deal erships. Ford
may prefer another |egislative schenme, and so nmay the district
court judge, but these are nmatters for the Florida

| egi sl ature, not for Ford or the courts.
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CONCLUSI ON
Because the cl ear and unanbi guous | anguage so requires,
the Court nust answer the certified question in the

affirmati ve.

Respectfully submitted this 24th day of March, 1998.

Daniel E. Mers
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