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STATEMENT OF | SSUE

DOES SECTI ON 320.643(2)(a), FLORI DA STATUTES, PROVIDE THE
EXCLUSI VE BASI S FOR OBJECTI ON BY A MOTOR VEHI CLE MANUFACTURER TO
THE PROPOSED TRANSFER OF ALL THE EQUITY IN INTEREST IN A MOTOR

VEHI CLE DEALERSHI P?

STATEMENT OF THE CASE

The natter before the Court is here on a Certified Question
fromthe United States Court of Appeals for the Eleventh Crcuit.
This case was argued before the Eleventh Crcuit on appeal froma
order issued by the United States District Court, Mddle District
of Florida, granting Ford's notion for summary judgnent and denyi ng
Messrs. Hawkins and Ripley's notion for sunmary judgnent. The
am ci adopt and incorporate by reference the Statenent of the Case

contained in the Initial Brief of Plaintiffs/Appellants.



SUMVARY OF THE ARGUMENT

Florida' s Deal er Protection Act ensures fair dealing anong al
participants in the autonobile franchise distribution system and
reduces econom c inbal ances between powerful nanufacturers and
their dealers. In interpreting and applying its provisions,
appel l ate courts have observed the Act's plain |anguage should
prevail. The legislative purpose and plain neaning rule conpel a
straightforward readi ng of section 320.643(2), Florida Statutes:
this provision governs all transfers of stock ("in whole or in
part") in a notor vehicle dealership and provides that |ack of
noral character is the sole objection on which a wthhol ding of
consent to the transfer may be made by a notor vehicl e manuf act urer
or distributor. Accordingly, Ford has in the instant case viol ated
section 320.643(2) because it failed to raise a challenge to the
noral character of Hawkins and Ripley as a basis for w thhol ding
consent to the proposed transfer of 100% of a notor vehicle
deal ershi p's stock

Any effort by Ford to convince this Court to abandon the plain
meani ng of section 320.643(2) islittle nore than an invitation to
| egi sl ate. Ford's "policy" argunents are nerely attacks on the
wi sdom of the Florida Legislature in adopting this economc
regul ation. However, since the Florida Legislature accorded nore
protection from manufacturers' interference to stock transfers in
section 320.643(2) than it did to franchise (asset) transfers,

court's interpreting and applying this section nust recogni ze this



di stinction as purposeful. Further, the legal treatnent of the
transfer of a franchise (i.e., an intangi ble asset of a business)
is distinctly different fromthe conplete transfer of a franchi sed
deal ershi p's stock

Ford inproperly relies on section 320.644, Florida Statutes,
whi ch deals only with a change i n executive nmanagenent control, to
bol ster its argunents. Section 320.644 does not address or
regul ate transfers either stock or assets, which are expressly
addressed under section 320.643. Thus, Ford's reliance on section
320. 644 in support of its position that | ack of busi ness experience
may serve as a basis for objecting to a transfer of stock is
m spl aced. Section 320.644 can only be utilized to challenge the

proposed nmanagenent itself, not a proposed transfer.



ARGUNVENT
| NTRODUCTI ON

Sections 320.60-.70, Florida Statutes (the "Deal er Protection
Act"), were enacted to ensure fair dealing between notor vehicle
manufacturers and dealers, and to prevent manufacturers from
abusi ng their superior econom c bargai ni ng power over their deal er-
franchi sees. The Deal er Protection Act prohibits a manufacturer
from commtting certain acts, including unfairly canceling or
termnating a franchise agreement, and significantly limts a
manufacturer's ability to interfere with either the sale of a
deal ership franchise or the sale of stock in a deal ership. 88
320.641, .643, Fla.Stat.

The Act further provides for the |icensing of manufacturers by
the Florida Departnent of H ghway Safety and Mtor Vehicles (the
"DHSW') and for that agency's oversight of notor vehicle
manufacturer's franchi se business activities in the State. 8§
320.61-.70, Fla.Stat. Statutory renedies under the Act include
civil treble damages, 8 320.697; injunctive relief, 8§ 320.695; the
inposition of civil fines by the DHSW, 8§ 320.698; and the
suspensi on or revocation of a manufacturer's |icense for a willful
violation of the Act, 8§ 320.64.

Under the Dealer Protection Act, nanufacturers nust give
effect to transfers, in whole or part, of notor vehicle dealer

stock, wunless it challenges the noral character of a stock



transferee within 60 days. 8§ 320.643(2). To invoke its rights,
manuf acturers nmust file an adm ni strative conplaint with the DHSW
to chall enge a stock transfer.

The Deal er Protection Act also draws an express distinction
bet ween transfers of notor vehicle deal ership stock and transfers
of a franchise agreenent (which are intangible assets of a
deal ershi p busi ness), and provi des manufacturers with an expanded
basis for objecting to the latter variety of transaction. \Wen
this intangible asset is transferred through a sale of all a
deal ershi p's assets, a manufacturer has two bases for chall enging
the transfer: (1) business experience, and (2) noral character. 8§
320. 643(1). This portion of section 320.643 applicable to
franchise or asset transfers provides its own authority for a
DHSW adm ni strative chall enge proceeding. 8 320.643(1).

A separate and di stinct provisioninthe Deal er Protection Act
also deals with changes in "executive managenent control." 8§
320. 644, Fla. Stat. Section 320.644, however, does not concern
itself wth regulating the transfer of stock or franchise
agreenents. Rather, this statute governs only changes i n executive
managenent control. Such a proposed change i n executi ve nanagenent
control can occur with or without a transfer of the franchise, or
with or without the transfer of the stock in a deal ership. Section
320.644 is sinply i napplicable to i ssues concerning the transfer of

not or vehicl e deal ership stock or assets.



| mportantly, section 320.644 provides not only its own bases
for rejecting proposed nmanagenent, it authorizes the DHSW to
conduct an adm nistrative hearing upon the receipt of a verified
conplaint froma manufacturer seeking to invoke its rights under
the statute to reject proposed managenent. At such a hearing,
manuf acturers nay challenge proposed deal ership managenent on
grounds of lack of (1) busi ness experience, or (2) noral character.

In sum section 320.643 and 320.644 serve separate and
i ndependent functions; they are not interdependent upon each ot her.
Each of these statutes are applied to distinct circunstances.
Consequently, if a change in managenent is proposed along with a
proposal for 100% transfer of a deal ership stock, nanufacturers
nmust | ook separately to sections 320.643 and 320. 644 for gui dance
in rejecting or approving the proposals. That is, the stock
transferee(s) may only be chall enged on the basis of |ack of noral
character, the sole basis by which manufacturers may reject the
transfer of dealership stock "in whole or in part;" manufacturers
may obj ect to proposed executive managenent on the basis of | ack of
noral character or business experience. The statutes operate
i ndependently and do not contenplate a nel ding of bases upon which
manuf acturers may reject stock transfers and changes in executive
managenment when such proposals are part of the sane package.

The matter before the Court is here on a Certified Question

fromthe Eleventh Crcuit Federal Court of Appeals. Thi s case



originated in the Federal District Court, Mddle D strict of
Florida. |In Hawkins v. Ford Mdtor Conpany, (M D. Fla, Case No. 95-
55-Civ-T-21E), the district court rul ed notor vehicl e nmanufacturers
may consider the business experience of investors when such
investors are purchasing in its entirety the stock of a notor
vehi cl e deal ershi p.

In a case before the same court with the sane i ssue, the court
ruled to the contrary in a fashion the amci urge this Court to
follow Mrse v. Ford Mdtor Conpany, (MD. Fla, Case No. 94-1013-
Cv-T-17c) (Appendix Pages 1-9). In fact, the Modrse case was
consolidated wth Hawkins in the Eleventh Crcuit for appeal, but
the Myrse case was settled and thus di sm ssed. In Mrse, the
district court ruled Ford violated Section 320.643(2)(a) by
rejecting the proposed stock transfer on grounds ot her than the one
permtted in the statute. The district court specifically found:
"I't is undisputed that this transfer involved an equity transfer of
stock, and not an agreenent to sell or transfer a franchise
agreenent." (Appendix Page 3) (enphasis added). Thus, Ford's
argunents in the instant case that a 100% stock transfer invol ves
a transfer of the franchise were flatly rejected by the Morse
court.

The Morse court noted two types of transfers, franchise
(asset) transfer and stock transfers, "are treated differently

under the statute.”" (Appendi x Page 3). Rejecting Ford's efforts to



amal gamate all of the provisions in sections 320. 643 and 320. 644 in
order to expand its bases for challenging ownership transfers of
notor vehicle dealerships, the district court noted section
320.643(2)(a) directly deals with equity transfers, whether "in
whole or in part” of a deal ership' s stock.

Applying the rule of construction regarding statutory plain
meani ng, the Morse court found "only Section 320.643(2)(a) applies
because it is undisputed that this proposed transfer agreenent
involved the transfer of +the equity interest in the car
deal ership." (Appendi x Page 6). The court concluded "this section
applies even if there is 100%sal e of the stock, as was proposed in
this case. Sections 320.643(1) and 320.644 are not triggered
sinply because this proposed transfer involved the sale of 100% of
t he car deal ership's stock."” (Appendi x Page 6). Finding Ford failed
to challenge the stock transfer on the sole perm ssible ground--
noral character--the Mrse court ruled Ford violated section
320.643(2)(a). It is this reading and application by the Morse
court of t he rel evant statutory provi si ons t hat t he
Plaintiffs/Appellants inthis case urge this Court, as the ultimte

arbiter of disputes over Florida |law, to adopt.



1. UNDER THE CLEAR LANGUAGE OF THE CONTROLLI NG PROVI SI ON OF
SECTI ON 320. 643(2), MOTOR VEH CLE MANUFACTURERS, SUCH AS FORD,
MAY NOT RAI SE | SSUES OTHER THAN LACK OF MORAL CHARACTER AS A
BASIS TO CHALLENGE A PROPOCSED TRANSFER OF MOTOR VEHI CLE
DEALERSHI P STOCK

The Eleventh Grcuit has in the past had before it issues
regarding the interpretation and application of Florida' s Dealer
Protection Act:

The Florida Legislature enacted the Dealer
Protection Act (the Act) to ensure fair

dealing at all levels anmong all participants
in the distribution and sale of mot or
vehi cl es, and to redress the econonic

i mbal ance which naturally exists between
nati onal manufacturers and |ocal dealers.
I nternational Harvester Co. v. Calvin, 353
So.2d 144, 147 (Fla. 1st DCA 1977). The
express purpose of the statute is to "protect
the public health, safety, and welfare...by
regulating the licensing of...dealers and
manuf acturers, mai nt ai ni ng conpetition,
provi di ng consunmer protection and fair trade
and providing mnorities with opportunities
for full participation as...dealers.” Fla.
Stat. 8 320.605. This legislationis directed
toward elimnating the "harsh practices |arge

manuf acturers had inflicted upon franchi sees.™
Mercedes-Benz of North Anmerica, Inc. v.

Departnent of Mdtor Vehicles, 455 So.2d 404,

410 (Fla. 2d DCA 1984); see International

Harvester, 353 So.2d at 147.
M ke Smth Pontiac, GVC, Inc. v. Mercedes-Benz of North Anerica,
Inc., 32 F.3d 528, 533 (11th Gr. 1994). This Act is intended to
redress the gross econom c inbalances that have |ed autonobile
manuf acturers to engage i n coercive and unfair tactics toward their

deal ers. Section 320.643, in particular, is specifically designed

to promote the free alienability of equity interests in car



deal erships and to protect the public interest in free conpetition
and smal |l business devel opnent. Any interpretation of section
320. 643 nmust be nade with these purposes in mnd, and nust further
these judicially recognized inportant |egislative goals.

The Deal er Protection Act is a renedial act, the provisions of
whi ch should be broadly interpreted to further its renedial
pur pose:

Because the Deal er Protection Act is renedial

in nature and designed to pronote the public

good, its provisions should be interpreted

broadly to effectuate its purpose.
M ke Smith Pontiac, 32 F. 3d at 534. Section 320.643(2) ensures the
uni nhi bited transfer of interests in deal erships, allow ng snall
busi ness franchisees to recoup their substantial investnents in
their respective deal ershi ps. See Mercedes-Benz of North Anerica v.
Department of Mdtor Vehicles, 455 So.2d 404, 410-11 (Fla. 2d DCA
1984). By requiring manufacturers to recogni ze the transfer of an
interest in a franchise, this provision inplenments a social and
econom c policy that nandates the transferability of franchise
interests in the free nmarket place, uninpeded by the coercive
econom ¢ power of notor vehicle manufacturers. Smal | busi ness
deal ershi ps benefit because they can realize the full value of
their dealerships in a conpetitive market place, free from the
whi ns of notor vehicle manufacturers. Transferees benefit because
their reasonabl e busi ness expectations are protected. Because the

Florida |law directly favors transfer of interests in franchises,

10



the public also benefits because economic efficiencies are
furthered and smal | business investnent is encouraged.

I n subsequent re-enactnents and anmendnents to the Act, the
Florida Legislature has made clear it serves several inportant
publ i ¢ purposes:

[ T]o protect the public health, safety, and welfare... by

regul ating the licensing of ...deal ers and manufacturers,

mai ntai ni ng conpetition, providing consuner protection

and fair trade and providing mnorities wth

opportunities for full participation as...dealers.

8§ 320. 605, Fla.Stat. Like nost |egislation designed to protect the
public's welfare, the Act serves several purposes. First and
forenost, the Act provides individuals with a renedy for damages
t hey have sustained as a result of a manufacturer's violation of
the Act. 8§ 320.697, Fla.Stat. |In addition, the Act serves to deter
soci al |y undesirabl e busi ness practices that dimnish conpetition,
and threaten the freedom of opportunity and busi ness i ndependence
of small businesses. See New Mdtor Vehicle Bd. v. Orin W Fox
Co., 439 U.S. 96, 103 n.7 (1978) (the purpose of deal er protection
laws is "the pronotion of fair dealing and the protection of snall
busi ness”). The Act provides every person with a right to recover
directly for the harns perpetrated upon them by manufacturers in
violation of the Dealer Protection Act.

It is axiomatic "[w] hen the | anguage of a statute is clear and

unanbi guous and conveys a clear and definite nmeaning, the statute

must be given its plain and ordinary neaning.” In re MCollam 612

11



So.2d 572, 573 (Fla. 1993). Further, absent an anbiguity, the
statute's plain neaning prevails. Streeter v. Sullivan, 509 So.2d
268, 271 (Fla. 1987); see also Holly v. Auld, 450 So.2d 217, 219
(Fla. 1984).

Applying these guiding principles, it is not difficult to
concl ude the Florida Legislature enacted a conprehensive statutory
schene that treats separately the two different types of transfers
(i.e., asset transfers vs. stock transfers, in whole or part) as
well as changes in deal ership managenent. Thi s conprehensive
schenme provides a separate adm nistrative challenge process for
each one of these events. | ndeed, the Legislature specifically
added the separate DHSW adm nistrative challenge procedure to
section 320.643(1) in 1988, nmeking perfectly clear each one of
t hese procedures was i ntended to operate i ndependently. See Ch. 88-
395, 813 Laws of Fla. The failure of a manufacturer to
successfully chall enge a franchise transfer, a stock transfer, or
a change in managenent, results in the transfer or change in
managenent being deened statutorily to have occurred by each
provi sion separately. 88 320.643(1), (2); .644.

In sum sections 320. 643 and 320. 644 operate together, albeit
i ndependently, in a logical and rational manner consistent wth
Florida |l aw. Under section 320.643(1), notor vehicle manufacturers
may raise both |ack of business experience and noral character to

chal l enge a transfer of a franchise as part of an asset transfer,

12



the franchise being an intangible asset. In contrast, under
Section 320.643(2), manufacturers may challenge proposed stock
transferees (whether obtaining equity ownership in whole or part)
only on the basis of lack of noral character. If, however, a
stock transfer is coupled with a change in deal ershi p managenent,
manuf acturers may challenge the proposed nmanagenment's |ack of
busi ness experience or noral character under section 320.644, but
islimted to challenging proposed transferees on the basis of |ack
of noral character only. 1In this regard, manufacturers are anply
protected: they may chal |l enge t he busi ness experience of deal ership

managenent and may chal |l enge the noral character of investors.

I11. FORD S READI NG OF SECTI ON 320. 643 DI SREGARDS THE STATUTE' S
PLAIN MEANING AND THE LEG SLATURE'S STATEMENT OF PCOLICY AS
REGARDS | TS OPERATI ON.

| nstead of focusing on the purposes of the Dealer Protection
Act and the cl ear |anguage of section 320.643, Ford has chosen to
focus on the ternms of its own franchise agreenent, a classic
contract of adhesion. This is precisely the obfuscation that
caused the Federal District Court below to becone confused in its
statutory interpretation, even reciting that Ford s franchise
agreenent does not distinguish between transfers of the franchise
as an asset and stock purchases of a deal ership.

o course, t he Vi ewpoi nt's of not or vehicl e

manuf act urers/ di stributors do not control the disposition of issues

13



before the Court, and what manufacturers provide in their self-
serving franchise agreenents is conpletely irrelevant to the
application of the Deal er Protection Act. The Act itself expressly
decl ares any franchi se agreenent inconsistent with its provisions
voi d:

Any franchise agreenent offered to a notor

vehicle dealer in this state shall provide

that all terns and conditions in such

agreenent inconsistent with the law and rul es

of this state are of no force and effect.
8 320.63(3), Fla.Stat. Li kewi se, Florida courts have held that
manuf acturers are not pernmitted to "evade or circunvent” the Deal er
Protection Act by using contracts at odds with this statutory
schene. See Bayvi ew Bui ck-GMC Truck, Inc. v. GVC, 597 So.2d 887
889 (Fla. 1st DCA 1992)(quoting Departnment of Mtor Vehicles v.
Mer cedes-Benz of North Anerica, 408 So.2d 627, 630 (Fla. 2d DCA
1981)). Thus, Ford's success at msdirecting the Federal District
Court below to focus on the terns of the franchi se agreenent as a
part of the interpretation of the Florida Deal er Protection Act
flatly contradicts the statutory requirenment a notor vehicle
manuf acturer's agreenent cannot alter or affect Florida law?

Al though the Florida Legislature's enactnent of section

320. 643 establishes the Legislature intent to treat transfers of

! O course, Hawkins and Ri pley have not sued Ford for
breach of the existing franchise agreenent, but for violating
Section 320.643(2). The ternms of the franchi se agreenent,

t herefore, have no bearing on their cause of action.

14



not or vehicle franchises as assets differently fromtransfers of
deal ership stock, Ford's basic premse is this Court should ignore
this distinction because Ford does not believe there is really any
di fference when the stock transfer involves all of the deal ership's
stock. The central problemwith this thesis is that it steadfastly
i gnores that Section 320.643(2) governs stock sal es of deal ershi ps
equity stock "in whole or in part." (enphasis added) Further, in
this regard, Ford's position is dianetrically opposite to a
deci sion out of this Court. See Robbinson v. Central Properties,
Inc., 468 So.2d 986 (Fla. 1985) (holding the transfer of 100% of
stock of corporation does not effect a transfer of title to
underlying contract rights or assets); see also, Cruising Wrld,
Inc. v. Westerneyer, 351 So.2d 371, 373 (Fla. 2d DCA 1977) ("A
transfer of stock of a corporation or atransfer of certificates of
stock which only evidenced the stock, is held not to be a transfer
of the property and assets of the corporation itself."” (internal
guotation marks omtted) (quoting McClory v. Schneider, 51 S.W2d
738, 741 (Tex. App. 1932)). The Legislature is presuned to have
had know edge of these decisions at the tinme it enacted and anended
section 320.643. Ford's argunment section 320.643(2) applies only
to the sale of |less than 100% of a deal ership's stock sinply nust
fail.

Rul es of statutory construction require all parts of a statute

be given full effect, and a statute nay not be construed to render

15



part of it neaningless. See Unruh v. State, 669 So.2d 242, 245
(Fla. 1996); Johnson v. Feder, 485 So.2d 409, 411 (Fla. 1986).
Statutory provisions nmust be given sone useful purpose and no part
of a statute should be construed as superfluous. See Inre Gty of
Mobil e, 75 F.3d 605, 611 (11th Cir. 1996).

If a 100%transfer of stock is covered by Section 320.643(1),
as Ford contends, then the "in whol e" | anguage in Subsection (2) is
rendered inoperative. Such a reading nust be avoided under
fundanmental rules of statutory construction, and subsection (2)
must be read as controlling 100% transfers of stock. Cf. United
States v. Brane, 997 F.2d 1426, 1428 (11th Cr. 1993) (stating
courts nmust avoid rendering words in statutes inoperative).

Furthernore, | egislative history denonstrates the Legislature
meant to address the transfer of any neasure of equity interest in
a franchise by neans of Subsection (2). The House Final Staff
Summary of CS/SB 1077 (June 6, 1984) (Senate conpanion bill to
CS/HB 890) states: "[Section 320.643(2) precludes nmanufacturers]

from prohibiting the transfer of any interest in a franchise

agreenent to any person unless [the manufacturer] proves . . . that
such transfer is to a person who is not . . . of good nora
character.”

Ford's effort to convince this Court to abandon the plain and
unanbi guous words in the Florida Dealer Protection Act is little

nore than an invitation for this Court to |egislate. When the
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words of a statute are clear, courts nust avoid "speculating as to
what the | egislature intended,"” Zuckerman v. Alter, 615 So.2d 661

663 (Fla. 1993), and "nust read the statute as witten, for to do
otherwi se would constitute an abrogation of |egislative power,"
Ni col | v. Baker, 668 So.2d 989, 990-91 (Fla. 1996). Further, rules
of statutory construction should never be used to create doubt (as
Ford attenpts), only to renove it. See Coon v. Continental 1Ins.
Co., 511 So. 2d 971, 973 (Fla. 1987).

Florida's | awmmakers chose to treat stock transfers in notor
vehicle dealerships differently from franchise transfers as an
asset of a dealership. The Florida Legislature facially treated
these two types of transfers differently, giving a proposed stock
transfer greater protection from manufacturer interference since
only noral character may be raised to challenge a stock transfer.
Courts nmust assune the | egi slature acts intentionally and purposely
when it includes particular | anguage in one part of a statute, but
omts it fromanother. See Rodriguez v. United States, 480 U S.

522, 525 (1987). Since the Florida Legislature expressly included

two bases for challenging transfers of franchises — business
experience and noral character —but only included one basis for
chal l enging stock transfers —noral character — Ford' s reading,

which nerely infers the inclusion of the business experience basis
of objecting to stock transfers governed by subsection (2), is

directly contrary to rules of statutory construction. See St.
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George Island, Ltd. v. Rudd, 547 So.2d 958, 961 (Fla. 1st DCA
1989) ("[ T] he presence of atermin one portion of a statute and its
absence from another argues against reading it as inplied by the
section fromwhichit isomtted'). Accordingly, Ford s contention
that the business experience basis for challenging franchise
transfers can be read into subsection (2), which governs stock

transfers "in whole or part,"” nust be rejected based on fundanent al
rul es of statutory construction.

One possible policy sought to be advanced by the Legislature
by limting the bases on which a notor vehicle nmanufacturer my
object to transfers of stock is to encourage equity investor
acqui sitions of notor vehicle deal erships as a neans of access to
t hese smal | busi nesses. |ndeed, one of the Act's express statutory
goals is providing "fair trade." 8320.605, Fla.Stat. The
Legi sl ature's decision to enhance the alienability of notor vehicle
deal ership stock can be seen both as a neans of pronoting "fair
trade” by protecting the transfer rights of small business
interests, as well as providing investor access to notor vehicle
deal ershi ps' stock. While such investors mght initially |ack the
busi ness experience to neet a nmanufacturer's "witten, reasonabl e,
and uniformy applied standards or qualifications,” 8§ 320.643(1),
investors nmay choose individuals to nanage their dealership
investnments and, in that regard, a manufacturer's interests are

protected by 8§ 320.644. Were a statute serves to benefit the

18



public, the statute should be interpreted nost favorably to the
public. See Board of Public Instruction v. Doran, 224 So.2d 693,
699 (Fla. 1969).

The public is best served by a plain reading of section
320.643(2), which affords increased protection to transfers of
equity stock interests in small business franchises, thereby
ensuring the survival of small businesses and providing small
busi ness investors a viable neans of access to these types of
busi nesses. Notw t hstandi ng, such specul ation as to notives of the
Legislature is not appropriate in the face of the statute's plain
| anguage. See Public Health Trust v. Lopez, 531 So.2d 946, 949
(Fla. 1988) (stating that courts are not permtted to specul ate
about "what should have been intended"). The judiciary nust also
avoid the tenptation to construe unanbi guous statutes, "however
wise it may seemto alter the plain |anguage."” State v. Jett, 626
So.2d 691, 693 (Fla. 1993). This Court has observed "if the
| egislature did not intend the result mandated by the statute's
plain | anguage, the legislature itself will anmend the statute at

the next opportunity."” 2 Since it is not the prerogative of the

2 Efforts to anend section 320.643 to weaken its dealer
protection provisions have been attenpted by notor vehicle
manuf acturers, including Ford. See Bal zer, The Fragility of Good
| deas: A Case For Abolishing Sunset Review of Florida s Mtor
Vehi cl e Manuf acturer Licensing Statute, 16 Fla.St. U L. Rev. 697,
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judiciary to nodify clear legislative intent in order to pronote
anot her policy viewed nore favorably by the courts, Holly v. Auld,
450 So.2d 217 (Fla. 1984), this Court should resist Ford's
invitation to legislate and should apply section 320.643(2) as
unanbi guously witten

Am ci concede even though the statute is a "Deal er Protection
Act" the statutory schene cannot be interpreted to inpose
ridi cul ous burdens on manufacturers. |t does not. The issue thus
ari ses concerning what Ford should have done when presented with
the proposed stock transfer and proposed change of managenent in
the instant case. Under the ternms of the statute, Ford, since it
did not contest the noral character of the proposed stock
transferee, was obliged to consent to the stock transfer; however,
Ford al so had the option of pursuing an admnistrative renmedy to
contest the proposed change of mnmanagenent, pursuant to section
320.644. In a section 320.644 proceeding, which provides Ford a

full adm nistrative hearing, Ford could have fully litigated its

741 n. 247 (1988). |Indeed, House Bill 1525 introduced during the
1995 Session would have imted the stock transfer protections of
Section 320.643(2) to only transfers of non-controlling
interests, the interpretati on espoused by Ford bel ow. See Fl a.
House Bill 1525 (Reg. Session 1995); House of Rep. Bill Analysis
at 4 (March 11, 1995). All such efforts, to this point, have
been unsuccessful .
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chal | enge to the business qualifications of the proposed executive
managenent . |f Ford had prevailed in that action, the proposed
executive managenent woul d have not been permitted to manage the
deal ership. The proposed stock transferees woul d have then been
relegated to a position of nere investors, not nanagers of the
deal er shi p.

If Ford had consented to the stock transfer and pursued a
section 320.644 nanagenent challenge and prevailed, the new
st ockhol ders would have had to propose alternative executive
managenent. In that case, Ford would be fully protected since it
woul d have the sane right to challenge this alternative managenent
under section 320.644. By all accounts, motor vehicle
manuf acturers are fully protected under this statutory schenme and
they have the right to fully litigate all clains regarding the
business qualifications of any party proposed as executive
managenent of one of their franchise dealerships. On the other
hand, when the issue is stock ownership, as an investor,
manufacturers are fully protected by the statutory criteria
all owi ng themto contest on noral character grounds acqui sitions by
such investors.

In summary, in the absence of a noral character objection,
Ford was obliged to accept the 100% transfer of stock, and pursue

its objection to the deal ershi p's managenent under section 320. 644.

Ford, however, in total disregard of the applicable portions of
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section 320.643, wongfully rejected the stock transfer on grounds
ot her than noral character. In doing so, Ford violated Florida

Law.

' V.  SECTI ON 320. 644 DCES NOT APPLY TO PROPOSED STOCK PURCHASES AND
CANNOT PROVI DE THE BASI S FOR REJECTI NG STOCK TRANSFERS.

Ford, in an effort that clouds the statutory issues, also in
support of its position relies on section 320.644, concerning a
deal ershi p's proposed changes to its executive nmanagenent contr ol
Under this provision, a manufacturer may raise two grounds to
chal  enge the new nmanagenent: (1) business experience; and (2)
nor al character. Section 320.644 also provides for an
adm ni strative chal | enge shoul d a not or vehi cl e manuf act urer choose
to contest proposed nmanagenent.

The fundanental problem that Ford ignores is nothing in
section 320.644 provides manufacturers with the opportunity to
chal l enge the stock transfer itself. Section 320.644 neither
addresses transfers of franchises as a corporate asset nor
transfers of deal ership stock (equity), as does section 320.643.
Rat her, section 320.644 addresses only changes in executive
managenent control, which can occur wthout any transfer of

corporate assets or corporate ownership.?3

3 For exanple, if the owner of a dealership is unhappy with
the productivity of his day-to-day managenent, the owner may
deci de to change his entire managenent.
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The provi sions of section 320. 644 denonstrate the exaggerat ed
nature of Ford's claimit will be forced to accept unsuitable
dealers if it can only challenge a stock transfer on the ground of
nmoral character. What Ford seens intent on ignoring is under
section 320.644, manufacturers in fact have a say over who w |
manage their franchi se deal ershi ps, and they may obj ect to proposed
executive managenent on the basis of business experience. Thus,
the public's perception of notor vehicle deal erships, which is
t hrough their day-to-day managenent and not the owner of deal ership
stock, is subject to manufacturer's scrutiny of the business
experience of a dealership's managenent, precisely the type of
scrutiny necessary to protect the public imge of manufacturers'
franchi se deal ershi ps. When, however, only stock is being
transferred with no change of managenent, the stock purchaser is an
investor and the ability to reject this investor on noral grounds

anply protects the manufacturer.
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V. DECI SI ONS FROM OTHER JURI SDI CTI ONS HAVE HELD THE SALE OF 100%
OF A FRANCHI SEE' S STOCK DOES NOT CONSTI TUTE A TRANSFER OF THE
FRANCHI SE AGREEMENT.

In a recent decision involving the sale of 100% of the stock
in a franchise conpany, a federal district court faced a simlar
claimby the franchisor that the sale of all of the franchisee's
stock constituted a transfer of the franchise wthout the
franchisor's permssion. See Janeson Crosse, Inc. v. Kendall-
Jackson Wnery, Ltd., 917 F. Supp. 520 (N.D. Ohio 1996). The Ohio
franchi se statutory schenme for distribution of al coholic beverages
required, simlar to Florida's Dealer Protection Act, manufacturers
to permt their distributors/franchisees the right to sell or

transfer their "business, in whole or in part," except

di stributors/franchi sees were not permtted to sell or transfer a
franchi se wi thout consent. Id. at 524 (enphasis added). There the
franchi sor argued (as does Ford in the instant case) a 100% st ock
sal e of the franchisee's business necessarily included a transfer
of the franchise. In response, the franchi see argued the franchise
was an asset of the corporation and the sale of the stock in his
busi ness was not the transfer of the franchi se, which remai ned with
the original franchise corporation

The federal district court rejected the franchisor's attenpt

"to read into controlling law what sinply is not there, i.e. that
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a transfer of a majority stock is equivalent of a transfer of the
franchise." 1d. The court held the sale of a majority interest in
stock is not a sale or transfer of the franchise agreenent. 1d. at
525. It further noted the legislature could easily have limted
the rights of distributors/franchisees to dispose of their
businesses in less than a controlling interest, and, indeed, the
Ohi 0 autonobi |l e franchi se | aw expressly provided such limtations:

Had the Chio legislature wished to require

manuf acturer consent for the sale of a

controlling portion of a distributor's stock,

it could have done so. Such a requirenent was

adopted by the legislature in the context of

not or vehicle franchise relationships. OR C

4517.56(A) requires franchisor notice and

approval of "the sale or transfer of the

busi ness and assets or all or a controlling

interest in the capital stock..." (enphasis
added) .

Id. Conparing the two different franchise statutory schenes, the
court noted the Chio Legislature chose to address the two types of
transfer (franchise transfer v. stock transfer) differently, and
the difference in statutory treatnent could not reasonably be seen
as gratuitous. 1d. Accordingly, the federal district court held:
"The sale of a mpjority interest in stock is not a sale,
assignnment, or transfer of a franchi se agreenent."” 1d; see Cruising
Wrld, Inc., 351 So.2d at 373.

Conmparison of the Chio statutory schene governing al coholic
beverages franchises with Florida's Deal er Protection Act reveals

both state | egislatures perceived a valid distinction between the
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sal e of franchisees' stock and the actual transfer of a franchise
agreenent . Both state's franchise statutes accord greater
protection from manufacturers interference with the sale of a
franchi see's business through a transfer of the business's stock.
Both statutes accord this added protection even when the sale

involves a controlling interest in the franchi see's business, as

both statutes protect stock transfers whether "in whole [all] or in
part."
This separate treatnment between the sale of a franchisee's
busi ness by nmeans of a stock transfer and the actual transfer of a
franchi se agreenent in conjunction with an asset purchase i s echoed
in other parts of Florida' s statutes. Under section 686.413,
Florida Statutes, governing farm equi pnment franchi ses, a
manuf acturer cannot interfere with the transfer of a franchisee's
busi ness interest to another, but a franchise agreenent itself can
only be transferred wth the nmanufacturer's consent. 8
686. 413(3) (h).

This distinction has also been recognized by the Florida
Suprene Court in a case involving sale of stock in a conpany

holding a franchise. In State v. Dade County, 142 So. 2d 79, 88

(Fla. 1962), the Florida Suprene Court reasoned, "the sale invol ved
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is not a sale of assets in the sense used in the franchise
agreenent, but one of the common stock of the conpanies involved."

These cases and conparable statutes make manifest that the
Fl ori da Legi sl ature has not sinply provided gratuitous |anguage in
section 320.643(2). This law was intentionally designed to give
greater protection to stock transfers of all or part of a notor
vehi cl e deal ership's stock. This provision, as with the distinct
provi sion under subsection (1), contains its own separate
adm ni strative chall enge procedures, and has its own "as a matter
of law' provision, which results in the equity transfer being
deened effective if not successfully challenged by the
manuf acturer. Under the controlling principles of plain | anguage
interpretations of statutes, this Court shoul d not second-guess the
wi sdomof Florida' s Legislature in creating this greater protection
from manufacturer interference of stock transfers, but rather
should sinply apply the provisions as witten.

As the United States Suprene Court has instructed,
manuf acturers' problemw th the plain neaning of Florida s Dealer
Protection Act is not one which is properly addressed to the
judiciary. Rather, manufacturers' disagreenent with the purpose
and policy of these laws is properly an issue for legislative

consi derati on.
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CONCLUSI ON

Am ci submt when the plain nmeaning "rule of construction” is
applied and the controlling provisions of Florida Statute
320. 643(2) are considered in alogical straight forward fashion, it
is clear that the Mddle District Court erred in the instant case
when it allowed business experience as a basis for rejecting a
proposed transfer of deal ership stock. In contrast, the Mddle
District inthe Morse case properly interpreted the lawin limting
stock transfer objections to noral character. The |latter decision
is consistent with the statute's plain neaning and underlying
pur poses, and protects Florida autonobil e deal ers by allow ng them
to freely alienate stock interests in their deal erships. The
former decision is nerely an inproper abrogation of |egislative
aut hority. Under the Act, nmanufacturers are provided adequate
protection in contesting stock transfers on noral character grounds
when the entire statutory schenme i s considered. This schene all ows
manufacturers to contest changes in executive mnmanagenent on
busi ness experience and noral character grounds, and thus
manuf acturers are fully protected. Amci request Ford' s invitation
to legislate be rejected and section 320.643(2), Florida Statutes,
be interpreted under its clear terns, and that this Honorabl e Court
respond to the Eleventh Grcuit to the Certified Question in the

affirmati ve.
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