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STATEMENT OF THE CASE AND OF THE FACTS

The statenment of the case by Appellants Hawkins and Ri pley
(hereinafter collectively “Hawkins”) is accurate, and Hawkins’
statenent of facts is generally accurate, but omts certain facts
relevant to the certified question. Ford therefore suppl enents and
clarifies Hawkins’ statenent of facts as foll ows:

W son Davis Ford, Inc. operated as a Ford deal er pursuant to
a Ford Sales and Service Agreenent. This Ford Sal es and Service
Agreenment was a “franchise agreenent” as that termis used in 88
320.60(1) and 320.643(1), Florida Statutes, and is hereinafter
referred to as the “franchise agreenent.” Paragraph F of the
franchi se agreenent confirnms the personal nature of the agreenent
itself and deals with proposed changes of ownership or executive
managenent, meking no distinction between stock sales and asset
sal es:

F. In view of the personal nature of these Agreenents
and their objectives and purposes, the Conpany expressly reserves
toitself the right to execute said Agreenents with individuals or
other entities specifically selected and approved by the Conpany.

These Agreenents have been entered into by the Conpany with
the Dealer in reliance (i) upon the representation and agreenent
that the follow ng person(s), and only the follow ng person(s),
shal | be the principal owners of the Dealer: [WIlson P. Davis, 80%

Wade A. Bodiford, Jr., 20%



(11) wupon the representation and agreenent that the
follow ng person(s), and only the foll ow ng person(s),
shall have full managerial authority for the operating
managenent of the Dealer in the performance of these

Agreenents: [WIlson P. Davis, Wade A. Bodiford, Jr.]

The Deal er shall give the Conpany prior notice of any
proposed change in the said ownership or nanageri al
authority of said Dealer, . . . . No such change or
notice, and no anmendnent or assignnment of these
Agreenents or of any right or interest herein, shall be
ef fecti ve agai nst the Conpany unless and until enbodi ed
in an appropriate amendnent to or assignnent of these
Agreenents as the case may be, duly executed and
delivered by the Conpany and by the Deal er. The Conpany
shal | not unreasonably withhold its consent to any such
change .

(R2-54-Exh. A at HAWL 4090-91.)

Hawki ns attenpted to purchase the W1 son Davi s deal ership from
its owners, M. Davis and M. Bodiford. Hawki ns wanted to
structure the proposed deal as an asset purchase, which is how al
of Hawki ns’ ot her deal ershi p acqui sitions had been structured. The

sellers, however, insisted on a stock sale instead of an asset



sale. (Folder 2-42-Hawkins Dep. 90.) Hawkins’ partner, Appellant
Ri pl ey, recognized that “in terns of who owned t he deal ershi p” and
“who was going to be running the dealership . . . the purchase of
a hundred percent of the stock [was] the sane thing as the purchase
of all the assets.” (Folder 1-41-Ripley Dep. 38-39.)

The stock purchase agreenent between the sellers and Hawkins
recogni zed that the franchi se agreenent could not be transferred
wi t hout Ford's approval and expressly provided that, as a condition
of the closing, the franchise agreenment woul d need to be anended or
repl aced by a new agreenent, to reflect the new owners as the new
Deal er/ Qper at or s. (R1-44- App. 1, Exh. C, pp. 20-21 T 8.2 and
9.1.1.)

The sellers notified Ford in witing that they were proposing
a transfer under 8 320.643, Florida Statutes, and a change of
executive managenent control under 8§ 320.644, Florida Statutes.
(RI-44-App. 1, Exhs. D, E.) As required by subsection 320.643(1),
regul ating proposed transfers of “franchise agreenents,” their
letter to Ford enclosed information concerning the financial
qualifications and busi ness experience of Hawkins and Ripley, as
wel | as a statenent from Hawkins and Ri pley that they would conply
with the terns of the franchi se agreenent. (rd.) Hawki ns and
Ripley submtted prospective dealer applications to Ford and
provi ded additional information concerning their qualifications.

(Fol der 1-39-Stone Dec. {1 8 & Exh. B.)



After receiving the applications, Ford | earned that Hawkins'
Capital Lincoln-Mercury deal ership in Tall ahassee had a history of
poor custoner satisfaction and poor sal es perfornmance. (Folder 1-
39-Stone Dec. 1Y 9, 10, 12 & Exh. C at HAW 6665-71.) For the
prior 3% years, Capital Lincoln-Mercury had been in the bottom
quartile of its group in custoner satisfaction rankings. I|ndeed,
Capi tal Lincoln-Mercury ranked dead last inits group in 1992, 26th
out of 31 in 1993, and 24th out of 25 in 1994. (l1d. Y 15 & Exh.
C.) In addition, Capital Lincoln-Mercury's nmarket penetration (a
measure of sales performance) had been extrenely poor (less than
60% of group average) for the previous 3% years. (ld. T 17.)

Ford al so di scovered that the financial picture of Hawki ns and
Ri pl ey rai sed serious questions about their ability to capitalize
the WIlson Davis deal ership adequately. (Id. Y 29-31.) Ripley
conceded that he would be required to borrow nearly all of the
nmoney required for his portion of the investnent. (1d. 1 23;
Fol der 1-41-Ripley Dep. p. 67.) Mor eover, several of Hawkins’
ot her dealerships were in bankruptcy, and the obligations of
Hawki ns and the entities he controlled were cross-collateralized.
(Fol der 1-39-Stone Dec. Exh. B at HAW 6148.)

Ford gave notice to Davis (the seller) and Hawkins (the
prospective buyer) of its decisionto object to the transfer of the
franchi se agreenent and t he change of executive nanagenent control .

Ford objected on the grounds of poor custoner satisfaction, poor



sal es performance, and inadequate capitalization. (Folder 1-39-
Stone Dec. T 35 & Exhs. E, F.) Ford filed a conplaint with the
Fl ori da Departnent of Hi ghway Safety and Mot or Vehicl es, objecting
to the proposed transfer, pursuant to Chapter 320. Davi s and
Bodi ford then term nated the buy-sell agreenent w th Hawki ns and
Ri pl ey, and only Hawki ns and Ri pley contested Ford' s Chapter 320
conplaint. Davis and Bodiford thereafter sold their dealership to
Bodi ford and two ot hers, who were approved by Ford. (R1l-44-App. 1,

Davis Dep. 5, 9-10)



SUVMARY OF ARGUMENT

At issueinthis appeal is the interplay between three closely
related provisions of Chapter 320, Florida Statutes, which
regul ates the relationship between autonobile nanufacturers and
t heir independent dealers. These provisions are Florida Statutes
8 320.643, subsections (1) and (2)(a); and 8§ 320.644. Taken
t oget her, these three provisions address the respective rights and
obligations of a manufacturer and its franchi sed deal er when the
deal er seeks to sell the dealership, or an interest in it, to
soneone el se, as was done in this case. Here, the proposed sal e of
t he deal ership was structured as a stock transaction, in which the
potential buyers were to purchase 100%of the stock of the existing
deal er corporation, thereby replacing the existing ownershipinits
entirety.

Section 320.643(1) provides that, when the deal er proposes to
transfer the franchi se agreenent to a new deal er, the manufacturer
is entitled to consider the financial and business qualifications
of the proposed transferee. Section 320.643(2)(a) provides that
when an owner of an equity interest in a deal ership proposes to
transfer all or part of that equity interest to a third party, the
manufacturer is entitled to consider the noral character of the
proposed transferee. And Section 320.644 provides that when a
deal er proposes a change in “executive managenent control” of the

deal ership, the manufacturer is entitled to consider the business



qualifications of the persons proposed for “executive managenent
control.” Nothing in Chapter 320 suggests that these three rel ated
provi si ons nust operate independently of each other and never in
t andem
The question certified in this case is as foll ows:
Does Fla. Stat. § 320.643(2)(a) provide the
exclusive basis for objection by a notor vehicle
manuf acturer to the proposed transfer of all the
equity in interest in a notor vehicle deal ership?
Hawki ns and Ri pl ey argue that, because they structured their
proposed purchase of the deal ership as a stock transaction, instead
of an asset purchase or sone ot her nechanism Ford was permtted to
consider only their noral character, and not their financial or
busi ness qualifications. The linchpin of their argunment and that
of the am ci deal er associ ations (“the Deal er Associations”) is the
assunption, wthout explanation, that because 8 320.643 has two
separate subdivisions, those subdivisions nust be read as being
mutual |y exclusive. This assunption -- that a deal ership buy-sel
transaction may trigger either subdivision (1) or subdivision (2)
of 8§ 320.643, but not both -- is a fal se dichotony unsupported by
the plain language of the statute, canons of statutory
construction, or any policy reasons. It should be rejected.
The result for which Hawki ns and t he Deal er Associ ati ons ar gue
woul d nean that the owner of a dealership could sell 100% of the
stock of the deal ership corporation, including all of the rights

under the franchi se agreenent, to an unqualified stranger who coul d

7



be validly rejected if the proposal were to transfer the franchise
agreenent al one, without the corporate stock. Neither the | anguage
of the statute nor any conceivable policy requires this Court to
create such an arbitrary distinction. To the contrary, the
i ndi vidual nature of a franchise agreenent and an anal ysis of the
interests sought to be balanced by Chapter 320 conpel the
conclusion that a sale of 100% of the stock of a dealership
corporation is a proposed transfer of the franchi se agreenent for
pur poses of subsection 320.643(1), which permts the manufacturer
to consider the financial and business qualifications of the
proposed new deal er

Publ i c policy concerns al so wei gh heavi |l y agai nst Hawki ns’ and
t he Deal er Associations’ reading of Chapter 320. Manufacturers,
the public and franchi sed dealers all have an interest in seeing
that dealers are well-qualified. That interest is served when the
deal ership is adequately capitalized and when the individuals
owni ng, operating and controlling the managenent of the deal ership
have sound business qualifications and good noral character. The
critical qualifications are those of the individual owners and
operators, regardless of the formal |egal structure of the
deal ership entity. That fact is recognized in Chapter 320, in
Ford’ s franchi se agreenent, by the parties to this case, and in

uni formcase |l aw dealing with simlar statutes.



Moreover, in evaluating the interests protected by Chapter
320, there is no difference whatsoever between a sale of all of the
assets of a dealershipto athird party and the sale of 100%of the
stock of the dealership to that sanme third party. As the
transparently lame efforts of Hawki ns and the Deal er Associ ations
well illustrate, no reasonable policy basis can be offered for
different legislative restrictions on a manufacturer’s right to
eval uate the transferee in those two situations. And again, no
“plain” or other |anguage of Chapter 320 requires that absurd
result. The certified question nmust be answered “no.”

Thus, Ford was entitled to consider the financial and business
qualifications of Hawkins and Ri pley, as proposed transferees of
the franchi se agreenent. Ford also was permtted to consider
Hawki ns’ business qualifications under the express ternms of 8§
320. 644, because the proposed deal ership sale included a proposed
change in “executive managenent control.”

The Court should in addition reach a prelimnary issue, which
was not open for decision by the district court or the Eleventh
Circuit, because of a prior (2-1) panel opinion of the Eleventh
Circuit which ruled on an issue of first inpression under Florida
law. This is the issue of whether a prospective purchaser of a
deal ership -- in addition to the existing dealer -- has standing
under Chapter 320 to challenge the manufacturer’s decision to

object to the proposed transfer. Courts considering simlar



statutes in other states have concl uded that those statutes protect
deal ers, not strangers to the franchise relationship, so that
standing to sue for all eged violations of those statutes is limted
to dealers. Ford respectfully submts that the Florida statute,
properly construed, gives a selling dealer (e.g., Davis) aright to
sue for alleged violations, but does not give such a right to a
prospective transferee (e.g., Hawkins), and Ford respectfully

requests that this Court so hold.

10



ARGUVMENT

FORD WAS PERM TTED TO CONSI DER THE BUSI NESS QUALI FI CATI ONS OF

THE PROPOSED NEW OMNERS OF THE DEALERSHI P.

A An Autonobile Dealership Franchise Agreenent Is a

Rel ati onshi p Among | ndi vi dual s.

The interests of the manufacturer and the public in the
qualifications of individuals who own and operate autonobile
deal ershi ps are recogni zed in the franchi se agreenent, in Chapter
320, and in case law fromall jurisdictions to have considered the
i ssue. Manuf acturers and custoners place their confidence and
trust in individual owners and operators, whatever the fornal
corporate structure of a dealership.? Thus, the franchise
agreenent enphasi zes “the personal nature of these Agreenents and
their objectives and purposes,” designates specific individuals as
owni ng and managi ng the deal ership and reserves the right to Ford
to approve any proposed change i n ownershi p or manageri al authority
t hrough a consent to an assignnent of the Agreement. (R2-54-Exh.
A at HAWL 4090-91.)

Chapter 320 w thout question focuses on attributes of the

i ndi vi dual s owni ng and operating the deal ershi p, as opposed to the

! The fact that the franchise agreement may be in the name of a corporate
entity may mean that the corporate entity is a proper or necessary party to contracts and
lawsuits involving the dealership, but that does not affect the individual character of the
relationship or alter the conclusion that the agreement is transferred when entirely new
owners acquire the corporation.

11



corporation (if that is the chosen formof operation). That can be
tested by assumng that an inconpetent, penniless individual
purchased all the stock (and repl aced the nanagenent) of a conpany
which prior to that tine had a fine record of business perfornmance,
and that the conpany the next day sought to buy the assets of a
deal er shi p. Even Hawkins would admt that 8 320.643(1) would
permt the manufacturer in that situation to consider the business
qualifications of the transferee. And surely no one would argue
that the manufacturer could consider only the fine record of the
transferee corporation, and not the terrible record of the new
owners and managers of the transferee corporation. Chapter 320
allows the manufacturer to consider financial qualifications,
business qualifications and noral character of individuals in
connection with a proposed transfer of a franchi se agreenent.

O her provisions of Chapter 320 al so recogni ze the i nportance
of the individual owners and operators. Section 320.27(4)(a), for
exanpl e, permts a deal ershi p nane change to be effected t hrough an
anmendnent, unless “the majority ownership” or “the name of the
person appearing as franchi see on the sal es and service agreenent”
changes, in which case a new license, wth an application
identifying the owers, is required. And 8§ 320.64(18) permts the
manuf acturer to refuse to accept a succession by heir or devi see of

“any interest” in a dealership if the heir or devisee |acks

12



busi ness qualifications or would otherwi se be detrinental to the
public interest or to the representation of the manufacturer.

The cases from other jurisdictions cited by amci AAMA and
AlAM and infra at Section I.(D) |ikew se support the comon sense
notion that it is the individual owners and operators who are the
key to the franchise relationship, not the corporate form(be it a
corporation, partnership, sole proprietorship or other |[egal
entity) through which those individuals exercise their ownership
and control. And this was recognized by the parties to the buy-
sell agreenent at issue here, who expressly conditioned the deal on
Ford’s approval and on an anmended or new franchi se agreenent
reflecting the new individual owners. (R1-44-App.1, Exh. C pp
20-21 91 8.2 and 9.1.1.)

13



B. There I's No Material D fference Between a Sale of All the
Assets of a Deal ership and the Sal e of 100% of the Stock
of the Deal ership Corporation.

Hawki ns and the Deal er Associations strain mghtily to cone up
wi th any possible difference in substance between the transfer of
all of the assets of a dealership and the transfer of 100% of the
stock of the dealership corporation. Hawki ns’ own partner
(Appellant Ripley) recognized that “in terns of who owned the
deal ershi p” and “who was going to be running the deal ership
t he purchase of a hundred percent of the stock [was] the sane thing
as the purchase of all the assets.” (Folder 1-41-Ripley Dep. 38-
39.) And, from the standpoint of the interests sought to be
protected by Chapter 320, none of the possible differences in the
formof the transaction makes any material difference whatsoever.
This is illustrated by the follow ng hypot heti cal :

Suppose the local Ford dealership is organized as “Deal er
Cor poration,” 100% of the stock of which is owned by M. Dealer
and whi ch i s doi ng business as “Deal er Ford.” The assets of Deal er
Corporation, with an indication of how they are encunbered by
financing and the total equity (capital) available as to each

asset, m ght be hypothesized as foll ows:

14



Deal er Corp., d/b/a “Deal er Ford”
GRCSS AMOUNT EQUI TY

ASSETS VALUE FI NANCED ( CAPI TAL)
Real property, facility and | $2,000,000 | $1, 000,000 $1, 000, 000
equi prrent
Vehi cl e and parts $2, 000, 000 | $1, 000, 000 $1, 000, 000
i nventories
Cash $1, 000, 000 - 0- $1, 000, 000
Total s $5, 000, 000 | $2, 000, 000 $3, 000, 000

In this exanpl e,

Deal er Ford may al so be hypot hesi zed to have

a franchise agreenent with Ford and a “good will” value as an

ongoi ng concern, over and above the val ue of the hard assets (I and,

equi pnent, and the |like) of the dealership for the purposes of a

possi bl e sale. This possible additional value on sale (assuned to

be $1,000,000 in this hypothetical), however, would not be

consi dered part of the operating capital of the deal ership, because

the “good will” value is not realized until the deal ershipis sold.

As shown above, this hypothetical Dealer Ford is well capitalized.

The hypothetical further assunes that the nmanufacturer and the

public are happy with M. Dealer, whose record of custoner

satisfaction and sal es perfornmance are exenpl ary.

Now suppose that M. Dealer wants to retire and realize the

val ue on his investnent (his equity plus “good will”). M. Buyer

wants to buy. M. Buyer is short of cash, but has a finance source

willing to loan plenty of noney, as long as the |oan can be

collateralized with the deal ership’s assets. M. Buyer has been

15



i nvol ved in other autonobile deal erships, which have consistently
achi eved disastrously bad results in sales and custoner service,
and several of which are in bankruptcy. But M. Buyer hinself
cannot be proven to be of bad noral character under Chapter 320.
M. Buyer first proposes to M. Dealer an asset purchase,
which is how M. Buyer has structured his other dealership
acqui sitions. In this asset purchase, M. Buyer wll buy the
deal ershi p property, facilities, equi pment, and i nventory (assum ng
theliabilities on those assets), wll have the franchi se agreenent
assigned to (or a new agreenent entered into with) Buyer Corp., and
wll also pay for the good will. On behalf of Dealer Corp, M.
Deal er agrees to sell those assets to Buyer Corp. for $5, 000, 000.
Deal er Corp. will keep its $1,000,000 in cash (and presumably wil |
transfer it to M. Dealer as a dividend or bonus). Buyer Cor p.
will raise the $5,000,000 purchase price through a $1, 000, 000
capital contribution by M. Buyer and a $4,000,000 |oan from
Fi nance Corp. The deal ership assets will serve as collateral for

t hat | oan.

16



The result of this proposed transfer would be Buyer Corp.
owned by M. Buyer, doi ng business as “Buyer Ford,” and operated by
M. Buyer. Buyer Corp.’s assets, financing and capitalization
woul d | ook |ike this:

Buyer Corp., d/b/a “Buyer Ford”

GROSS AMOUNT EQUI TY
ASSETS VALUE FI NANCED ( CAPI TAL)
Deal ershi p property, $2, 000, 000 | $2, 000, 000 -0-
facility and equi pnent
Vehicle and parts $2, 000, 000 | $2, 000, 000 -0-
i nventories
Cash -0- -0- -0-
Tot al s $4, 000, 000 | $4, 000, 000 -0-

The result would be a dealership with no working capital
whose i ndividual deal er principal had a disastrous prior record of
sales and custoner satisfaction and history of bankrupt
deal er shi ps. Hawki ns apparently concedes that the manufacturer
coul d consider both finances and business qualifications in that
scenari o under § 320.643(1). The manufacturer would of course
reject Buyer Corp. as the proposed transferee, to the benefit of
t he manufacturer, the public, and other franchised deal ers.

But suppose that after the asset deal is properly rejected, or
i nstead of proposing an asset deal in the first place, M. Buyer
decides to structure the deal as a stock transfer. In this
scenari o, Dealer Corp. could first dividend out (or pay as a bonus)

the $1 million in cash to M. Dealer, and M. Buyer could then buy

17



all the stock of Dealer Corp. for the same $5 million, $4 nmillion
of which would be borrowed on the sanme terns as in the asset dea
above.

The result would be Deal er Corp., owned by M. Buyer, doing
busi ness as “Buyer Ford,” and operated by M. Buyer. Deal er
Corp.’ s assets, financing, and capitalization would | ook |ike this:

Deal er Corp., d/b/a “Buyer Ford”

GRCSS AMOUNT EQUI TY
ASSETS VALUE FI NANCED ( CAPI TAL)
Deal ershi p property, $2, 000, 000 | $2, 000, 000 -0-
facility and equi prnent
Vehicle and parts $2, 000, 000 | $2, 000, 000 -0-
i nventories
Cash -0- -0- -0-
Total s $4, 000, 000 | $4, 000, 000 -0-

The results would be exactly the sanme as the asset-sale
hypothetical: a dealer with no capitalization (thus, no noney in
the bank to weather a down cycle, for instance), and an owner and
deal er principal with disastrously bad custoner satisfaction and
sal es records and a record of bankrupt deal ershi ps. Hawki ns argues
that in this latter situation -- where the result is exactly the
sanme as far as the manufacturer and consunmers are concerned -- the
manuf acturer cannot consider M. Buyer’s financial or business
qgual i fications.

Thus, through the magic of a “stock transfer,” M. Buyer’s

hi story of bankrupt dealerships, |lackluster sales, and poor
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custoner service are nmade to di sappear fromthe approval process.
Accordi ng to Hawki ns and t he Deal er Associ ati ons, because M. Buyer
cannot be proven to be of bad noral character under Chapter 320,
Ford nust accept himas the new Ford deal er.?

It is little wonder that Hawkins and the Deal er Associ ations
are unable to cone up with any policy rationale that renotely
supports such a distinction. They instead seek to preclude any
such anal ysis by arguing repeatedly that the “plain | anguage” of
the statute requires this bizarreresult, whenin fact it does not.
The plain |anguage of the statute confirms that the related
provi sions of Chapter 320 are not nutual ly excl usive, and that all
apply where 100%of the equity interest in a deal ership corporation

is being sold to a third party.

C. The Language of the Statute Permts Consideration of
Busi ness Qualifications.

1. Overvi ew

2 The Dealer Associations suggest that the protection of the manufacturer in

this situation isto accept the stock transfer and to object separately to the proposed
change in management under § 320.644. As noted below, that of course provides no
protection, because by definition the new ownership (and thus “ executive management
control”) isunqualified and the totally under-capitalized deal ership would be doomed to
fail even if acompetent day-to-day manager were ultimately named. That iswhy,
consistent with the statutory language, § 320.643(1) must be construed to apply to the
transfer of a franchise agreement through the sale of 100% of the stock of a dealership
corporation, if the transfer provisions are to make any sense at all.
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Under Florida law, full effect should be given to all
statutory provisions, and related statutory provisions should be
construed in harnmony wth one another. Forsythe v. Longboat Key
Beach Erosion Control Dist., 604 So. 2d 452, 455 (Fla. 1992). See
also Mehl v. State, 632 So. 2d 593, 595 (Fla. 1993) (reading
“provisions in pari materia as expressing a unified |egislative
pur pose, since all of the three provisions at issue here are part
of a unified package of law.”) The three provisions of Chapter 320
at issue here are part of a unified package, and nothing in these
provi si ons makes them nutual |y exclusive. Hawkins and the Deal er
Associ ations, however, maintain that these three provisions are
mut ual Iy exclusive and must operate independently of each other.
Their entire argunent is prem sed on the following fatally flawed
syllogism which US. District Judge Ralph N mobns properly
rej ect ed:

(a) Sale of 100% of the stock of a dealership is a transfer

of “an equity interest” in the deal ership;

(b) Section 320.643(2)(a) applies to transfers of equity

interests in deal erships;
Ther ef or e,

(c) Section 320.643(2)(a) applies to a transfer of 100% of

the stock of a deal ership, and

(d) No other provision of the statute can apply to such a

transfer, regardless of whether the sanme transaction
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effects a transfer of the franchise agreenment, per
320.643(1), or change in executive managenent control
per 320. 644.

ok % %

The plain | anguage of the statute and | ogical analysis carry
one only through step “c.” There is no basis in the |anguage of
the statute or in the legislative history for Hawkins’ essenti al
step “d.” And every concei vabl e policy consideration and other aid
to statutory construction conpels the rejection of Hawkins' step
“d.” The provisions of Chapter 320 are not nutually exclusive, and
when a dealer proposes to transfer 100% of the stock of the
dealership to a third party, 8§ 320.643(2)(a), 8§ 320.643(1) and 8
320. 644 each apply, and t he manufacturer may consi der financial and
busi ness qualifications as well as noral character.

| ndeed, as the parties to the Hawkins - W/ son Davis buy-sel
agreenent recogni zed, and Judge N mmons found, a sale of 100% of
the stock to third parties necessarily (and, in this case,
expressly) contenplated a transfer of the franchise agreement.
That is so because new individuals woul d be owni ng and operati ng
t he deal ershi p.

Hawki ns’ statutory argunment to the contrary is on all fours
with the argunent rejected by the court in Chappell v. Genera
Motors Corp., 511 F. Supp. 842 (D.S.C 1980), aff’d w thout op.,

688 F.2d 830 (4th Cir. 1982). 1In that case, CGeneral Mtors, |ike
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Ford here,

declined to approve a proposed stock transfer

in a

deal ership. Two South Carolina code provisions were involved:

Section 56-15-40(3)(h): [It shall be deened a
violation . . . for a manufacturer] to prevent

: any notor vehicle dealer from changing the
capital structure of his dealership . . . |,
provided the dealer at all tinmes neets any
reasonabl e capital standards .

Section 56-15-40(3)(i): [It shall be deened a

violation . . . for a manufacturer] to prevent
. . any . . . stockhol der of any notor vehicle
dealer from. . . transferring any part of [his]
interest . . . ; provided, however, that no
deal er, officer, partner or stockhol der shal
have the right to sell, transfer or assign the

franchise or power of nanagenent or control
t her eunder wi t hout t he consent of t he
manuf acturer, [which] shall not be unreasonably
wi t hhel d.

511 F. Supp. at 847.

The plaintiff took the position that subsections (h) and (i)

nmust be read separately, not in tandem Plaintiff argued that

t he

proposed transfer of a mnority stock interest did not anount to a

transfer

of the franchise or of control, and so subsection

expressly provided that the manufacturer could not object.

court rejected that argunment and held as foll ows:

Such a position is untenable. It would
result in conpl etely depri vi ng t he
manufacturer of the right granted it by
subsection (h) to limt changes in a dealer's
capital structure when said deal er was clearly
under capitalized in contravention of a deal er
sal es and service agreenent. The manufacturer
would be helpless, in effect, to prevent
changes in capital structure when such changes
wer e acconpani ed by a transfer of stock that
did not alter the <control or power of

22
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managenent under the franchise agreenent.

Therefore, subsections (h) and (i) nust be

consi dered together and if the defendant has

the right to reject an agreenent pursuant to

subsection (h), it cannot be held liable as a

result of such rejection for a violation of

subsection (i).
Id. at 847-48.

The situation here is anal ogous. Plaintiff in Chappell argued

t hat because a specific provisionrelating to the transfer of stock
applied, only the grounds for objection set out in that one
provi sion were perm ssible. Anot her related provision of the
statute, however, permtted objections by the manufacturer when a
change in capital structure was anticipated which left an
undercapitalized deal ership. The court held that even if the
change in capital structure also constituted a transfer of stock,
so that subsection (i) mght apply, the manufacturer was stil
entitled to object to the change in capital structure based on the
provi si ons of subsection (h), because the latter subsection also
appl i ed. Li kewi se, where, as here, transfers of the franchise
agreenent and executive managenent control of the deal ership were
anticipated, Ford was entitled to consider the transferee's
busi ness qualifications (under 88§ 320.643(1) and 320.644), even
t hough the deal also involved a proposed transfer of stock (which
triggered 8 320.643(2) as well).

An exam nation of the three related statutory provisions at

i ssue here confirnms this anal ysis.
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2. Section 320.643(1)

Section 320.643(1) applies when a dealer proposes to
“transfer, assign, or sell a franchise agreenent to another
person.” In that circunstance, the dealer nust notify the
manuf acturer of the “prospective transferee’s nane, address,
financial qualifications, and business experience during the
previous five years.” There is no language in § 320.643(1)
limting its application to proposed transfers or assignnments of
franchi se agreenents in the context of asset sales. And nothing in
that subsection bars its application when the transfer of the
franchi se agreenent occurs as part of a stock transfer.

As discussed above, the individual nature of an autonobile
franchi se agreenent, as reflected in other provisions of Chapter
320, Ford’ s franchi se agreenent and t he expectations of the parties
to this buy-sell transaction, is such that when the individual
owners of a deal ership corporation change entirely, the franchise
agreenent nust be transferred, assigned or anended, or a new
franchi se agreenent nmust be entered into, to establish a franchise
relationship between the manufacturer and the new owners. An
aut onobi |l e franchi se agreenent in that regard is not |like a piece
of land or equipnment or an inpersonal contract right owned by a
corporation. Wth respect to those types of corporate assets, a
sal e of the stock of the corporation m ght not effect a transfer of

ownership of the assets thensel ves.
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The question here is whether this proposed buy-sell of the
W son Davis deal ership contenplated the transfer of the franchise
agreenent, and the answer is that it expressly did. This key fact
di stingui shes Robbi nson v. Delk, 468 So. 2d 986 (Fla. 1985), and
Cruising Wrld, Inc. v. Wsterneyer, 351 So. 2d 371 (Fla. 2d DCA
1977), upon which Hawkins and the Deal er Associations rely.

I n each of those cases, a corporation granted to athird party
a right of first refusal to purchase specific tangi ble assets of
the corporations -- in one case real estate and in another case a
sewer system The contracting parties had chosen to apply the
right of first refusal only to the specific tangi ble property, and
not to the stock of the corporations thenselves, so the right of
first refusal was held not to extend to the corporate stock. This
Court found the intent of the contracting parties to be dispositive
-- "absent any contrary intent in the contract, the unanbi guous
| anguage of the contract controls.” Robbinson, 468 So. 2d at 988.

Here, the intent of all parties plainly contenplated a
transfer of the franchise agreenent, thereby triggering 8
320.643(1). The franchi se agreenent between Ford and W1 son Davis
enphasi zed the personal nature of the relationship, recited that
Davi s and Bodi ford woul d be t he owners, and provi ded that no change
i n ownership woul d be effective until approved by Ford “enbodied in
an appropriate amendnent to or assignnment of these agreenents.”

(R2-54-Exh. A at HAW 4090-91.) The WIson Davis - Hawkins stock
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purchase agreenent shows the sanme intent: That agreenent was
expressly conditioned on Ford s approval and expressly provided
that the franchi se agreenent would need to be amended or repl aced
by a new agreenent. (R1l-44-App. 1, Exh. C, pp. 20-21 Y 8.2 and
9.1.1.)

In addition, unlike the inherently personal nature of the
manuf acturer/franchisee relationship at stake in this case, in
nei ther Robbinson nor Cruising Wrld was the identity or
gual i fications of the corporate stockhol ders of significance to the
other party to the contract. This was because the corporate assets
at issue in those cases -- the physical assets of a water and sewer
systemin Robbinson and a piece of land in Cruising World -- were
not personal in nature, as a franchise agreenent plainly is. A
seller of land, for exanple, typically does not care about the
business qualifications (or even the noral character) of a
prospective buyer -- if the buyer can pay (with or wi thout borrowed
noney), the seller will sell. The sane cannot be said about the
manuf act urer-franchi see rel ati onshi p, i n whi ch t he manuf act urer has
good reason to care about the financial and business qualifications
of a proposed transferee of the franchise agreenent. The Florida
| egi sl ature has recogni zed the manufacturer’s -- and the public’'s
-- legitimate interest in having qualified franchise-hol ders by

enacting 8 320.643(1).
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Hawkins and the Dealer Associations conplain that Judge
Ni nmons i nproperly relied on the terns of the franchi se agreenent
in applying the statute. Analysis of the ternms of the franchise
agreenent, however, is entirely appropriate in determ ning under
what circunstances a sale of stock also constitutes a proposed
transfer of the franchise agreenent (and a change in executive
managenent control) under the statute. Nothing in the franchise
agreenent is “inconsistent” with the terms of the statute in this
regard. See § 320.63(3), Fla. Stat.

The cases cited by Hawki ns and t he Deal er Associ ati ons seeki ng
to support a distinction between the sale of “assets” (a word which
does not appear in 8 320.643(1)) and a sal e of 100% of the stock of
a conpany arise in very different contexts and are not controlling
or even persuasive here. In State v. Dade County, 142 So. 2d 79
(Fla. 1962), the county purchased all of the stock of private
transportati on conpanies which had previously operated under a
franchise agreenment from the city. The franchi se agreenents
required that franchise taxes be paid by the conpanies out of
operating profits or out of profits fromthe sale of assets. The
Court found that the stock sale was not a sale of assets “in the
sense used in the franchise agreenent” for purposes of requiring
taxes to be paid out of profits on asset sales. 1d. at 88. But
the Court went on to find in another context that the stock

purchase was nmade for the purpose of “acquiring said conpanies in
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their entirety including all of their assets,” and that after the
purchase the county would be the owner of the transportation
system 1d. |If the issue had been whether the stock sale effected
a transfer (as opposed to a profitable sale) of the transportation
system the answer obviously woul d have been “yes.”

Jameson Crosse, Inc. v. Kendall-Jackson Wnery, Ltd., 917 F
Supp. 520 (N.D. Onio 1996), is also distinguishable and
unper suasive here. The issue (decided after a bench trial) was
whet her advance consent of the wi nery had been required when the
owners of a distributor had sold the stock of the distributor to a
third party, when the officers, nmanagers and node of operation of
the distributor conmpany had remained the sane. The w nery
apparently | acked good cause to object or to term nate, but sought
to use the failure to request consent as a neans to change
distributors. The Chio district court contrasted the Chio w ne
distribution statute with the Ohio autonobile dealer statute
(where, as in every other state -- including, Ford submts, Florida
-- a manufacturer nmay consider business qualifications on the
proposed transfer of a controlling interest in a dealership
corporation), and concluded on the facts of that case that advance
noti ce was not required.

In short, there is no basis in the statute at issue here, or
in the case law, to read 8 320.643(1) to apply exclusively to

“asset” sales. If a dealership buy-sell transaction, regardl ess of
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the formal nechanism chosen to facilitate it, contenplates the
transfer of the franchise agreenent, as did the Hawkins deal, 8§
320. 643(1) plainly applies.

3. Section 320.643(2)(a)

Section 320.643(2)(a) does apply, of course, to the transfer
of an equity interest in a dealership. As in the case of the South
Carolina statute construed in Chappell, supra, however, nothing
within 8 320.643(2)(a) dictates that it nust always be applied
exclusively, and never in tandemw th 8 320.643(1) or § 320. 644,
when a transfer of a controlling equity interest also effects a
transfer of the franchise agreenment or of executive managenent
control

Hawki ns and the Deal er Associations rely extensively on the
“in whole or in part” |anguage of subsection 320.643(2)(a) to
concl ude that the subsection applies when 100% of the stock is to
be sold. But again, that |anguage does not support the argunent
that only subsection 320.643(2)(a) may apply in that circunstance.
The term “in whole or in part” nodifies “the equity interest” of
“any notor vehicl e deal er or any proprietor, partner, stockhol der,
owner, or other persons who hold or otherwi se owns an interest” in
a deal ership. Thus, the “in whole or in part” |anguage neans, for
exanpl e, that the subsection applies to a proposed sal e of stock by
a 10%owner, whether she is selling her entire 10%or only 2% The

| anguage cannot reasonably be read to nean that neither subsection
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320.643(1) nor 8 320.644 can apply to a 100% stock sale that al so
effects the transfer of the franchise and a change in executive
managemnent contr ol

Subsection 320.643(2)(a) recognizes that a manufacturer has
| ess reason to be concerned about busi ness qualifications when the
only role of a transferee would be to hold an equity interest in a
deal ershi p, which could be entirely passive. Thus, the only ground
for objection to a transfer (in whole or in part) of an equity
interest in a dealership -- when that is all that is being
transferred -- is lack of good noral character. But, when the
equity transfer also contenplates the transfer of the franchise
agreenent (as was the case here) and a change in executive
managenent control (as was also the case here), the other
provi sions of Chapter 320 also apply to permt considerati on of
busi ness qualifications. Not hing in Chapter 320 suggests that
subsection 320.643(2)(a) cannot operate in tandem w th subsection
320. 643(1) and section 320.644 when all three are triggered by the
same transaction.

4. Section 320. 644

Section 320.644 also permtted Ford to consider the business
qualifications of Hawkins in connection wth Hawkins proposed
assunption of “executive managenent control” of the deal ership
The Deal er Associations argue that when a change of executive

managenent control is proposed as part of a proposed transfer of
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all the stock of a dealership, the manufacturer is required to
accept the stock transfer (unless bad noral character can be
proven), and thereafter can object to the | ack of qualifications of
proposed nmanagenent .

The Deal er Associations would apparently consider only the
day-t o-day manager’s business qualifications for these purposes.

But that would erase the words “executive” and “control” fromthe

statute. The owners, of course, hire and fire the day-to-day
managers --- that is the nature of “executive nmanagenent control.”
If the owners of all of the stock of a dealership are not
qualified, then those in “executive . . . control” are not

qualified, and that deficiency cannot be renedied by hiring a new
day-to-day general nanager.® Section 320.644 certainly applies
when an exi sting owner w shes to change the general manager of the
deal ership, but it also applies when an exi sti ng owner proposes to
sell all the stock of the dealership, transfer the franchise
agreenent and turn over control of the dealership to an entirely
new owner and manager. In such a case, 8§ 320.644 provides
additional authority for the manufacturer to consider the business

qgqualifications of the proposed transferee.

3 Ford submits that the interests of the consuming public (much lessthe
manufacturers) areill-served by areading of the statute that would rely on incompetent
deaership ownersto hire competent day-to-day managers.
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D. Policy Concerns Conpel Consi deration of Business
Qualifications.

Strong public policy supports Judge N nmmons’ construction of
Chapter 320. Mbdtor vehicle manufacturers have a substantial and
legitimate business interest in reviewing the financial and
business qualifications of those who seek to becone their
franchi sed deal ers. A Ford deal er uses Ford's trademarks and trade
names to sell Ford products and is Ford's primary link to consuners
for selling and servicing Ford products.

Numer ous cases have recognized that not or vehi cl e
manuf acturers have a substantial and | egitimte business interest
in choosing their dealers. See Sundown Inports, Inc. v. Arizona
Dep’t of Transp., 565 P.2d 1289, 1290-94 (Ariz. C. App. 1977);
Tynan v. General Mdttors Corp., 591 A 2d 1024, 1028-33 (N.J. Super.
Ct. App. Div. 1991), rev'd in part on other grounds, 604 A 2d 99
(N.J. 1992); Statewide Rent-A-Car, Inc. v. Subaru of Am, 704 F.
Supp. 183, 186 (D. Mont. 1988) ("The franchise system becones
meani ngless if franchisors . . . are [required] to accept
franchi sees they did not choose."). Cf. Yamaha Parts Distribs. v.
Ehrman, 316 So. 2d 557, 559-60 (Fla. 1975) ("The right of a
manufacturer to maintain the integrity of his trade nanme in the
mar ket pl ace i s a val uabl e ri ght which a di sreputabl e franchi see can

qui ckly destroy.").

32



The inportance of these policies is recognized in the
provi sions of subsection 320.643(1) and section 320.644, which
permt a mnufacturer to consider the financial and business
qualifications of a proposed transferee. These policy
considerations are no different when the transfer is effected
t hrough a sal e of 100% of the stock as opposed to all of the assets
-- the substantive result, a new dealer, is exactly the sane.
Nei t her Hawkins nor the Dealer Associations has presented any
policy consideration which would renotely support their proposed
interpretation of Chapter 320. And counsel is unaware of any ot her
conparabl e statute that has been construed in the fanciful manner
urged by Hawki ns and the Deal er Associ ati ons.

E. Absurd and Unconstitutional Interpretations of Statutes

Shoul d be Avoi ded.

Hawki ns and the Deal er Associations argue for a reading of
Chapter 320 that would nean that Ford could not object to a 100%
sal e of stock in a deal ership on the basis of the transferee’s poor
financi al or business qualifications. Under their proposed readi ng
of the statute, if Ford properly objected to a proposed transferee
in an asset buy-sell based on | ack of busi ness qualifications under
§ 320.643(1), the parties could sinply restructure their deal as a
100% st ock sale and Ford would then be stuck with the unqualified
proposed transferee. Thus, Ford (and other autonobile

manuf acturers) could be required to contract with individuals and
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to entrust them wth the conpany's trademarks and reputation,
w thout any ability to screen out those who were denonstrably
i nept, wholly without capital, had a history of business failures
and di sastrous sales and custonmer relations, or |acked autonotive
experience or any other inportant business qualifications, as |ong
as those persons could not be proven to be of bad noral character.

Hawki ns’ reading would thus have absurd and harsh
consequences, and woul d be based on an unsupportabl e distinction.
Because that reading is not required, it nmust be avoided. See St.
Pet ersburg v. Siebold, 48 So. 2d 291, 294 (Fla. 1950). Cf. also
Mer cedes-Benz of N. Am, Inc. v. Departnent of Mdtor Vehicles, 455
So. 2d 404, 410 (Fla. 2d DCA 1984) (“Courts are not required to
give a statutory provision a literal nmeaning where to do so would
result in an al nost absurd interpretation”), rev. denied, 462 So.
2d 1107 (Fla. 1985).

Further, if Hawkins’ construction were the law, it would be an
unconstitutional inpairnent of Ford's ability to contract, a deni al
of due process, and a denial of equal protection. It would destroy
t he opportunity for Ford to apply any nmeani ngful busi ness standards
in selecting those with whomit would be contractually required to
do business. See Shevin v. International Inventors, Inc., 353 So.
2d 89, 93 (Fla. 1977) (invalidating statute as unconstitutionally

vague and, in the alternative, as inpairing “the right to do
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business and to contract free from unreasonable governnent
regulation” in violation of the Florida and U. S. constitutions).
Fortunately, for the foregoing reasons, the unconstitutional
readi ng of the statute urged by Hawki ns and t he Deal er Associ ati ons
i s unnecessary. The principles of statutory construction provide
that “4Wif a statute can be made constitutionally definite by a
reasonabl e construction the court is under a duty to give it such
a construction.& Mgwood v. Smth, 791 F. 2d 1438, 1446 (11th G
1986), (quoting United States v. Thomas, 567 F.2d 299, 300 (5th
Cr. 1978)). Courts have repeatedly held that "as between two
possible interpretations of a statute, by one of which it would be
unconstitutional and by the other valid, our plain duty is to adopt
[the one] which w Il save the act.” NLRB v. Jones & Laughlin Steel
Corp., 301 U.S. 1, 30 (1937). For this additional reason, Hawkins’
and the Deal er Associations’ proposed reading of the statute nust

be rejected.
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1. HAWKI NS AND RI PLEY LACK STANDI NG TO SUE.

Hawki ns and Ri pl ey were proposed transferees, not the selling
dealer, in the transaction at issue here. This Court should hold
as a matter of Florida | aw that proposed transferees | ack standing
under Chapter 320 to challenge a manufacturer’s decision not to
approve the proposed transfer.

The El eventh Circuit panel did not address this i ssue because
it was bound, as a procedural matter, by the decision of a prior
Eleventh Crcuit panel in Mke Smth Pontiac, GW, Inc. V.
Mer cedes-Benz of NN Am, Inc., 32 F.3d 528, 531 (11th Cr. 1994),
cert. denied, 516 U S. 1044 (1996). Ford has preserved this issue
by raising it in both the district court and the court of appeals.
Moreover, the Eleventh Circuit’s certification order states that
the court’s “statenent of the question to be certified is intended
as a guide and is not nmeant to restrict the scope of inquiry by the
Suprene Court of Florida.” Hawkins v. Ford Mdtor Conpany, 135 F. 3d
1443, 1445 (11th G r. 1998). \Wether prospective transferees have
standi ng under the Florida statute is an inportant issue of first
inpression in Florida, is squarely before this Court, and shoul d be
resol ved before the nerits of Hawkins' clainms can be considered.
See Mke Smith, 32 F.3d at 535 (HIIl, J., dissenting) (standing
issue was one of several “inportant, heretofore undecided,
questions of Florida |aw and should be certified to the Florida

Suprene Court”).
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Chapter 320 provides a right of action against an autonobile
manuf acturer by “[a]ny person who has suffered pecuniary |oss or
who has been ot herwi se adversely af fected because of a viol ation by
a licensee of Secs. 320.60-320.70.” § 320.697, Fla. Stat. The

M ke Smth nmajority opinion focused solely on the phrase “any
person” in 8 320.697 to find that a woul d-be purchaser had st andi ng
under this provision. 32 F.3d at 531. In so doing, the court
failed to apply the rules of statutory construction that full
effect should be given to all statutory provisions and rel ated
statutory provisions should be construed in harnony with one
anot her. See Forsythe, supra, 604 So. 2d at 455.

The Mke Smith majority also failed, as the dissent pointed
out, to analyze the inplications of its reading of 8§ 320.697: if,
“I'iterally, any person danaged nay sue[, d]o we include prospective
manager s and enpl oyees of transferees, building contractors engaged
to construct the new dealership facilities, and others?” M ke
Smth, 32 F.3d at 535 (HIl, J. dissenting). Finally, the M ke
Smth majority neglected to address, |let alone distinguish, the
numer ous cases reaching the opposite result on the standi ng i ssue.

Nearly every court that has addressed the i ssue has concl uded
t hat proposed transferees | ack standi ng to sue under state statutes
simlar to Florida’s. See Key v. Chrysler Mdtors Corp., 918 P.2d
350 (N.M 1996) (New Mexico deal er act, which provided that “any

person” injured by violation of act could sue, did not allow claim
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by prospective transferee); Roberts v. General Mtors Corp., 643
A 2d 956, 958-59 (N H 1994) (prospective franchisee had no claim
under New Hanpshire deal er act, despite | anguage affordi ng renedy
to “any person” injured); see also Pung v. General Mdtors Corp.

573 NNwW2d 80 (Mch. C. App. 1997) (proposed transferee |acked
standi ng to sue under M chi gan deal er law); Tynan, supra, 591 A 2d
at 1027-31 (same; New Jersey statute), rev'd in part on other
grounds, 604 A.2d 99 (N.J. 1992) (per curian); Knauz v. Toyota
Mot or Sales, USA, Inc., 720 F. Supp. 1327 (N.D. Ill. 1989) (sane;

II'linois |aw); Statew de Rent-A-Car, supra, 704 F. Supp. at 184-85

(sane; Montana statute); Beard Mdtors, Inc. v. Toyota Motor
Distribs., Inc., 480 NE 2d 303, 306-07 (Mss. 1985) (sane;
Massachusetts statute); cf. Enpire Distribs., Inc. v. Schieffelin

& Co., 677 F. Supp. 847, 858-60 (WD.N. C.) (w ne whol esal er seeking
to acquire another wholesaler’s business |acked standing under
North Carolina wi ne franchise act), aff’d, 859 F.2d 1200 (4th Cr
1988) .

These courts have recogni zed that state “deal er | aws” regul ate
the rel ati ons bet ween manuf acturers and deal ers and bet ween deal ers
and consuners -- not between nmanufacturers and prospective
transferees. “The clear intent of the non-consuner-oriented
provisions is to protect the investnment and property interests of
t hose who are already deal ers.” Roberts, 643 A 2d at 959; see al so

Beard Motors, 480 N E . 2d at 306 (“It is clear from a reading of
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[the Massachusetts deal er statute] as a whol e that the intention of
the Legislature was to protect notor vehicle franchisees and
dealers . . .7"); Statewide Rent-A-Car, 704 F. Supp. at 185
(“Montana’s Aut onobil e Deal ership Law was intended to protect a
franchi see who relies on a | ong-standing course of dealing with a
franchisor.”). Because prospective transferees have not yet nmade
an investnment in a dealership, the protections of the dealer |aws
do not -- and need not -- extend to them Pung, 573 N.W2d at 81.
Moreover, the injuries alleged by a disappointed prospective
transferee -- loss of anticipated profits fromthe sale of notor
vehicles and the capital appreciation of the value of the
dealership -- sinply ®“are not injuries within the area of
| egi sl ative concern that resulted in the enactnent” of state deal er
| aws. Beard Mdtors, 480 N E.2d at 306.

Li ke other state dealer laws, Florida’ s Chapter 320 is a web
of regulations “enacted to facilitate the legislative intent of
ensuring fair dealing between notor vehicle manufacturers, notor
vehicle dealers, and notor vehicle consuners.” Dick Wnning
Chrysl er-Plymouth of Fort Myers, Inc. v. Chrysler Mdtors Corp., 750
F.2d 895, 898 (11th Cr. 1985); see also 8§ 320.605, Fla. Stat.
(explaining legislative intent to “protect the public health,
safety, and welfare of the citizens of the state”); Bill Kelley
Chevrolet, Inc. v. Calvin, 322 So. 2d 50, 52 (Fla. 1st DCA 1975),

cert. den. mem, 336 So. 2d 1180 (Fla. 1996). Proscribed conduct
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on the part of dealers includes, inter alia, requiring consuners to
purchase physi cal damage insurance or unordered options;
representing used or denonstrator vehicles as new, failing to
provi de an odoneter disclosure statenent; requiring consuners to
finance purchases wth any specific financing entity; and failing
to disclose pre-sale danage to vehicles. § 320.27, Fla. Stat.

For their part, manufacturers are prohibited fromterm nating
the franchise relationship without 90 days’ notice; establishing a
new franchise within an existing nmarket area wthout follow ng
certain notice procedures; operating “conpany stores” except under
certain circunstances; and failing to conpensate dealers
appropriately for warranty work. 88 320.641, 320.642, 320.645,
Fla. Stat. Manuf acturers also are prohibited from inposing
unreasonabl e restrictions on dealers’ attenpts to transfer their
deal ershi ps, 88 320.643, 320.644, Fla. Stat., but these provisions
-- along with the rest of the regulatory franework -- are intended
to protect dealers, not prospective dealers who are strangers to
the franchise relationship.* Chapter 320 does not govern
manuf acturers’ dealings with prospective franchi sees, does not

create any i ndependent right to acquire a deal ership, and t hus does

4 Indeed, the only party with standing to challenge Ford' srefusal to approve
the transfer isthe selling dealer who sold the dealership to another buyer and has not filed
suit.

40



not supply a cause of action for unsuccessful franchise applicants
i ke Hawki ns and Ri pl ey.

That M. Hawkins operates a Lincoln-Mrcury dealership in
Tal | ahassee (and ot her deal erships) does not alter this result,
because Hawki ns remai ns nmerely a prospective dealer with respect to
the Wl son Davis Ford deal ership at i ssue here. The New Mexi co and
M chi gan courts have addressed the sane factual scenario presented
here -- an existing dealer attenpting to acquire a second franchi se
with the sane manufacturer -- and have held that the plaintiffs
| acked standing to sue the nmanufacturer. See Key, supra, 918 P.2d
350; Pung, supra, 573 N.W2d 80.

I n Pung, a Chevrol et deal er who sought to expand his existing
busi ness by purchasing an Jd dsnobil e/ AMC franchi se sued GCeneral
Mot ors under the M chigan Deal er Act for unreasonably w thhol di ng
consent to the transfer. Pung, 573 N.W2d at 81. The M chigan
court held that the Mchigan act “provides no renedy to an
unsuccessful proposed purchaser, regardless of whether it is an
exi sting dealership or not.” 1d. at 82. This was because, “the
[ M chigan act] is designed to prevent a manufacturer from abusing
those with whomit has chosen to do busi ness, but does not abrogate
the manufacturer’s right to choose with whomto do business.” 1d.

Li kewi se, in Key, the New Mexico Suprene Court ruled that an
exi sting Chrysl er Corporation franchi see who sought unsuccessfully

to purchase another Chrysler franchise, had no claim against
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Chrysl er under the New Mexi co deal er act. Key, 918 P.2d at 352-53.
The facts of Key and Pung are materially indistinguishable fromthe
facts of this case, and the sane result should apply here:
Hawki ns’ present ownership of a Lincoln-Mrcury franchi se cannot
cl oak himwi th standing to chall enge Ford s actions with respect to
a different franchise in which he has no ownership interest.

Aside from the Eleventh Crcuit in Mke Smth, counsel is
aware of only two other courts which have expressly ruled that
prospective transferees have standing to sue manufacturers. See
Bertera Chrysler Plynmouth, Inc. v. Chrysler Corp., ___ F. Supp

_, No. Gv. A 097-30224-FHF, 1998 W 25751 (D. Mass. Jan. 12,
1998); Big Apple BMN Inc. v. BMWof N. Am, Inc., 974 F.2d 1358
(3d Cir. 1992), cert. denied, 507 U S. 912 (1993). Those cases,
however, involved different allegations and materially different
statutes and thus have no bearing on this litigation.

In Bertera, a federal district court concluded that an
existing Chrysler dealer (Bertera) had standing to challenge
Chrysler’s decision to award a second, nearby franchise that was
for sale, not to Bertera, but to another |ocal Chrysler dealer
The court recogni zed the general rule that prospective transferees
| ack standi ng under deal er | aws. Bertera, 1998 W. 25751 at *4.
The court found, however, that Bertera had standing because he
al l eged not nmerely | ost opportunities for expansi on (as Hawki ns and

Ri pl ey clai mhere), but also increased conpetition fromthe deal er
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who was awarded the franchise -- i.e., an injury to an existing
franchi se rel ationship explicitly protected under the deal er | aws.
Id. at *5. Bertera does not hel p Hawki ns, whose claimin this case
-- concerning the Wlson Davis dealership in Plant City -- has
nothing to do with any alleged harm to his Lincoln-Mrcury
franchise in Tal |l ahassee.

Nor is Big Apple BMVN hel pful to Hawkins. That case involved
t he Pennsyl vania act, which provided for a right of action on the
part of “any person who is or may be injured by a violation of a
provision of this act” or “any party to a franchise who is injured
in his business or property by a violation of the act.” 63 PaA
STAT. 8§ 818. 20(a). The Pennsylvania act’s explicit distinction
between “any party to a franchise” and “any person” injured by a
vi ol ation pronpted the court in Big Apple BMNto interpret the “any
person” provision expansively to include non-parties to the
franchise relationship, i.e., unsuccessful franchise applicants.
974 F.2d at 1382-83. The Florida statute, of course, is worded
differently and does not permt the sane interpretation.

In sum Chapter 320 addresses the relationship between
aut onobi |l e manufacturers, dealers, and consuners. It neither
regul ates manufacturers’ relations with proposed transferees nor
provides any independent right to acquire a dealership.

Accordingly, Hawkins and Ripley l|ack standing under the Florida
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statute to challenge Ford' s decision to object to the proposed

transfer of Wl son Davis Ford to them

CONCLUSI ON

For the foregoing reasons, and those set out in the brief of
Am ci AAMA and AIAM Ford respectfully requests that this Court
answer the certified question, “No” and in addition hold that

Hawki ns and R pley lack standing to pursue this claim
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Respectful ly submtted,

this day of April, 1998.

Dean Bunch (Fla. Bar No. 172351)
Sut herl and, Asbill & Brennan LLP
2282 Killearn Center Boul evard
Tal | ahassee, Florida 32308

(850) 894-0015

John H. Flem ng

Thomas W Curvin

Any K. Doyl e

Sut herl and, Asbill & Brennan LLP
999 Peachtree Street, N E

Atl anta, Georgia 30309-3996
(404) 853-8000

Attorneys for Ford Motor Conpany
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