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PRELI M NARY  STATEMENT

This is an appeal from the denial of Buenoano's third Rule
3.850 nmotion to vacate. Designations to the original trial record
will be identified by the letters "TR' followed by the appropriate
page. Designations to the instant postconviction record wll be
referred to by the letter "R" followed by the appropriate page.

| NTRODUCTI ON

After Judy Buenoano's unsuccessful attenpt to kill her fiance,
John Gentry, with a car bonb in 1983, |aw enforcenment officers
began to investigate Buenoano's involvenent in the deaths of her
husband, Sgt. James Goodyear, her 19-year old invalid son, M chael
Goodyear, and her conmmon-|aw husband, Bobby Joe Morris.

In 1971, Buenoano's husband, Janes Goodyear, died of arsenic
poi soning. In 1978, her comon-|law husband, Bobby Joe Mrris, also
di ed of arsenic poisoning. In 1980, her 19-year old son, Mchael,
partially paralyzed as the result of profound heavy netal
neuropat hy and weighted down with leg braces and a Robins' Hook,
drowned only one day after he was discharged from the hospital to
his nother's care. Buenoano was the beneficiary under a nunber of
life insurance policies issued on the lives of all three victins
and she was entitled to other nonetary benefits upon the victins'
deat hs. Had John Gentry not survived the car bonbing in 1983,

Buenoano stood to collect $500,000 in insurance proceeds and one-

half of his estate.




Now, nore than a decade after her convictions becane final,
Buenoano seeks to set aside her conviction and death sentence for
the premeditated murder of her husband, Sgt. Janmes CGoodyear, on the
ground that Roger Martz' lab results -- i.e., that the vitan n
capsul es given to one of the collateral crine victinse were found to
contain paraformal dehyde -- introduced via stipulation at trial in
1985, are purportedly subject to inpeachnent by a former FBlI |ab
enpl oyee, Frederic Witehurst, who did not begin working at the FBI
lab until 1986. Roger Martz had nothing to do with the
investigation of the arsenic poisoning nurder of Sgt. James
Goodyear . Roger Martz had nothing to do with the investigation of
the drowning death of M chael Goodyear. Roger Martz had nothing to
do with the investigation of the arsenic poisoning death of Bobby
Morris. Buenoano's postconviction challenge to the stipulated
contents of the capsules which nade one of the WIllians rule
W tnesses violently ill in 1982, is procedurally barred. As CCRC
concedes, Buenoano is not nentioned anywhere in the voluminous AOG
Report. Moreover, as evidenced by the index to the ten docunents
which remain sealed, these materials are from 1991 through 1995 and
none of themrelate to Martz' testinony in the Buenoano case. No
matter how many requests she nmmkes for thousands of FBlI docunents
whi ch have no connection to her nurder conviction and death
sentence, Buenoano is not entitled to postconviction relief or a

stay of execution under the guise of "newly discovered" evidence.

Xi




STATEMENT OF THE CASE AND FACTS

The State of Florida cannot accept Buenoano's Statenment of the
Case and Facts, which is replete with extra-record conclusions
unsupported by any factual evidence in this record. The State of
Florida directs this Court's attention to the follow ng chronol ogy
and statenent of facts.

Chronoloqgy__of FEvents

Sunmmer, 71 Buenoano' s husband, Sgt. Janmes E, Goodyear,
returns from Viet Nam (TR 238)

According to Debra J. Sinms, who lived with the
famly, after Goodyear was hone for a couple
of nonths, he becane sickly. She w tnesses
Sgt.  CGoodyear hallucinating about rabbits on
his bed. (TR 661)

On five occasions, Buenoano tells Constance
Lang that she is unhappy in her marriage and
could solve her problens by putting arsenic or
poi son in Goodyear's food. (TR 470)

09/16/71 Buenoano's husband, Sgt. James E. Goodyear
hospitalized for extrenme nausea, vomting,
hal | uci nat i ons, dies (TR 245) (arsenic
poi soni ng) .

10/20/71 Judy Goodyear (Buenoano) col lects insurance

benefits from death of Sgt. Janes E. Goodyear
($33,000 insurance & $62,642.46 VA benefits)
(TR 445-447)

01/01/72 Lodell Morris nmeets Buenoano and Buenoano
|ater admts to her that she killed her
husband, Janmes Goodyear. (TR 698)

Jan., 1972 Buenoano suggests to Beverly Ownens that she
solve her marital problens by poisoning her
husband. (TR 661)

11/-12/77 Multiple life insurance policies issued on the
life of Bobby Joe Morris, Buenoano is

1




01/28/78

03/22/78

04/30/78

05/13/80

Fall, 1980

08/25/82

12/15/82

12/28/82

06/25/83

beneficiary. (TR 721-727; 735-737; 745-748)

Buenoano' s common-law  husband, Bobby  Joe
Morris, hospitali zed for extreme nausea
vom ting, hal | uci nati ons, di es (arsenic

poi soni ng) . (TR 759-761; 772; 778)

Additional life insurance purchased on M chael
Goodyear (Buenoano v, State, 478 So. 2d 387

(1st DCA 1985))

Buenoano collects insurance benefits from
death of Bobby Joe Morris ($23,000 & hone
nortgage paid off) (TR 730-731)

Buenoano's 19-year old paralyzed son, M chael

Goodyear, drowns, one day after he is
di scharged fromthe hospital to the care of
hi s not her. (Buenoano v. State, 478 So. 2d

387 (Fla. 1st DCA 1985))

Buenoano receives over $100,000 in insurance
benefits from death of M chael Goodyear .
(Buenoano v. State, 478 So. 2d 387 (Fla. 1st
DCA 1985))

Buenoano is beneficiary on John Gentry's [life
i nsurance policies ($500,000). (TR 941)

Buenoano' s fiance, John Gentry, IS
hospitali zed for extreme  nauseal/vom ting.
(TR 955-956)

Gentry is released from hospital. Buenoano
agai n gives Gentry Vicon-C capsul es,
suggesting he double the dose, and convul sions
and vomting return. Gentry refuses to take

the Vicon-C and saves them (TR 1030; 958-
959)

John Gentry is invited to have dinner with
Buenoano and her friends. At Buenoano's
suggestion, GCentry parks his car in a renote
| ocation and | eaves the restaurant al one.
Gentry is critically injured when a bonb,
triggered by the lights, explodes. (TR 1497)




06/06/84

11/06/84

11/26/85

12/21/89

06/05/90

06/21/90

06/22/90

Jan., 1994

06/30/94

01/25/96

12/02/96

03/04/98

Buenoano is sentenced to life inprisonnent for
the first-degree rmurder/drowning deat h of
M chael Goodyear. (Verdict 03/31/84) (Santa
Rosa County).

Buenoano is sentenced to 12 years inprisonnment
for attenpted first-degree nurder of car
bonbing victim John  Gentry. (Verdi ct
10/18/84) (Escambia County). (TR 3278)

Buenoano is sentenced to death for first-
degree nurder in the arsenic poisoning death
of Sgt . James E. Goodyear . (Verdi ct
11/01/85) (Orange County). (TR 2313; 2334)

POST- CONVI CTI ON PROCEEDI NGS

Buenoano files 3.850 notion and Petition for
Wit of Habeas Corpus (alleging 21 grounds)

Buenoano files second Rule 3.850 notion for
post-conviction relief, alleging cruel and
unusual puni shnent claim

Buenoano files Petition for Wit of Habeas
Corpus in federal court.

Federal District Court denies habeas relief
and Buenoano appeals to the 11th Circuit.
(Buenoano v. Singletary, 963 F. 2d 1433)

Feder al District Court hol ds second
evidentiary hearing on two clainms remanded-
ineffective assistance and alleged conflict of
interest.

Federal District Court denies Petition for
Wit of Habeas Corpus and dism sses cause wth
prej udi ce.

El eventh Circuit denies relief on all clains.
(Buenoano v. Singletary, 74 F. 3d 1078)

U.S. Suprene Court denies certiorari.
(Buenoano v. Singletary, 117. s.Ct. 520)

Buenoano files her third Rule 3.850 notion.




Direct Appeal

By the time of her 1985 murder trial in Olando for the 1971
arseni ¢ poisoning of her husband, Janes Goodyear, Buenoano already
had been convicted in Santa Rosa County for the first degree nurder

of her paralyzed son, Mchael, and the attenpted first-degree
nmurder in Escanbia County of car bonbing victim John Gentry. In
1988, this Court set forth the follow ng summary of the facts
surroundi ng Buenoano's first degree nurder conviction and death

sentence:

On August 31, 1984, Buenoano was indicted for first
degree nurder for the Septenber 16, 1971 death by
suspected arseni c poisoning of her husband, Sergeant
Janes E. (Goodyear. Evidence at trial revealed that,
shortly after Sergeant Goodyear returned to Olando from
a tour of duty in South Vietnam he began suffering from
nausea, vomting and diarrhea. \Wen hospitalized at the
naval hospital in Olando on Septenmber 13, 1971, Goodyear
reported to Dr. R C. Auchenbach that he had been ill wth
these synptonms for two weeks. \Wen Dr. Auchenbach could
find no explanation for these synptons, he attenpted to
stabilize Goodyear's condition but these attenpts fail ed.
Goodyear suffered fluid overload and pul nonary congestion
and died as a consequence of cardiovascular collapse and
renal failure.

No toxicol ogical assay was performed at the tine of
Goodyear's death because there was no reason to suspect
toxic poisoning. However, Dr. Auchenbach testified that,
had he known in 1971 arsenic was present in CGoodyear's
body, his nmedical opinion would be that Goodyear could
have died as a result of acute arsenic toxication because
circulatory collapse and the other synptons Goodyear
exhibited are nanifestations of acute arsenic poisoning.

Forensic t oxi col ogi st Dr. Leonard Bednar czyk
anal yzed tissue sanples from the exhumed body of
Goodyear . He testified that the level of arsenic found
in the liver, kidneys, hair and nails of Goodyear

indicated chronic exposure to arsenic poison. The




opinion of Dr. Bednarczyk and Dr. Thomas Hegert, the
Orange County nedical exam ner who autopsied Goodyear's
remins in 1984, was that Goodyear's death was the result
of chronic arsenic poisoning occurring over a period of
time.

In addition to the nedical evidence regarding
Goodyear's condition, Debra Sinms, who |lived wth Buenoano
and Goodyear shortly before Goodyear's death, testified
that CGoodyear becane sick gradually and that she
w t nessed him having hal luci nations about a rabbit on his
bed as he picked at the bed |inens. She also testified
t hat Buenoano hesitated to take Goodyear to the hospital
when he becane ill. Two of Buenoano's acquai ntances,
Constance Lang and Mary Beverly Owens, both testified
that Buenoano discussed with each of them on separate
occasions the subject of killing a person by adding
arsenic to his food. Onens and Lodell Morris each
testified that Buenoano admtted she killed Goodyear.

Evi dence was also presented at trial that Bobby Joe
Mrris, wth whom Buenoano |ived after Goodyear's death,
becane ill and died after exhibiting the same synptons of
vomi ting, nausea, fever and hallucinating that Goodyear
exhibited before his death. When Morris' remmins were
exhumed in 1984, the tissue analysis revealed acute
arseni ¢ poi soni ng.

After Mrris' death Buenoano and John Gentry began
living together and |ater becane engaged. Gentry
testified at trial that Buenoano told him Goodyear died
in a plane <crash in Vietnam and Mrris died of

al cohol i sm In Novenber of 1982, Gentrv_cauaght_a cold
and Buenoano began giving himthe vitanin C capsule Vicon
C to treat it. Because he was experiencing extrene

nausea and vomtina, GCentrv checked into a hospital on
IE!:QII[)EI “2, |982, A| l el a | “I I recoveryvy IIQ I EI Ul lled
home, and on that sane dav Buenoano gave him Vicon C
capsules auain. The nausea and vonitinu returned.

Gentrv had the capsules chemicallv analvzed. and the
capsules were found to contain paraformaldehvde, a class
1l soison. Testimony at trial was that Buenoano had
been tellina her associates Gentrv was suffering from
termnal cancer. [e.s.]

Following Goodyear's death in 1971, Buenoano
collected the benefits fromvarious |life insurance
policies on her husband's life totalling approximtely




$33, 000. She also received $62,000 in dependency
i ndemmity conpensation from the Veterans Adm nistration.
When Bobby Joe Morris died, Buenoano again received
i nsurance noney from three separate policies on Mrris'
life totalling approximately $23,000. The house nortgage
was also paid off. Buenoano owned life insurance on

CGentry's life totalling $510,000 in benefits, and she was
a 50% beneficiary under his wll,

Buenoano v. State, 527 So.2d 194 (Fla. 1988)

Aggravating__ Factors

The jury recommended a sentence of death by a vote of ten to
two. The trial judge found four aggravating circunstances: (1)
Buenoano had been convicted previously of a capital felony or of a
felony involving the use or threat of violence to the person; (2)
the nurder was conmtted for pecuniary gain; (3) the nmurder was
especially heinous, atrocious, and cruel; and (4) the murder was
coonmitted in a cold, calculated, and preneditated manner. The
court found no mtigating circunstances and sentenced Buenoano to

death. Buenoano v. Sinuletarv, 74 F.3d 1078, 1080-1081 (11th Cir.

1996) .

WIllians Rul e evi dence

Roger Martz, the FBI analyst in the attenpted nurder case
involving one of the WIllians rule wtnesses, car-bonmbing victim
John Gentry, was not called to testify in the Oange County nurder
prosecution involving the 1971 arsenic poisoning death of Janes

Goodyear . Instead, the parties stipulated that the capsul es

retrieved from M. GCentry "were subsequently forwarded to the




Federal Bureau of Investigation's |aboratory in Wshington D.C.,

and examined by a chemi st by the nane of Roger Markz [sic] of the

FBI. M. Mirkz determned that the capsules were Vicon C, and that
the subst ance cont ai ned i nsi de of those capsul es was
par af or mal dehyde, class [Il poison.”™ (TR 1012)*.

During the defense case in Orange County, in response to the
Wlliams rule evidence, Buenoano presented the stipulated testinmony
of Dr. Potter, a pathologist who obtained the capsules from the
Pensacola Police Departnent. According to this stipulation:

[ DEFENSE COUNSEL] . . . If Dr. Potter were here to
testify, he would testify as an expert wtness and he
woul d say that the Vi-con capsul e contained approxinately
one and a half grans of substance.

He would further testify that in tests perforned on
animals, for that to be a lethal dose, it would take
bet ween seventy and one hundred and forty of the one and
a half gram capsules that contained parafornal dehyde to
be lethal and that those capsules would have to be taken
all at one tine.

Doct or Potter would further testify that an
i ndi vidual taking that one and a half gram capsule
contai ning parafornmal dehyde over sone period of tine,
that this could cause sone type of an inflammation and
that this inflanmation could cause sonme serious condition
in the body and that that condition my be fatal.
However, Doctor Potter would say in his opinion the
chances of that happening are rather low. . ."

(TR 1070)

'The capsules found to contain parafornmal dehyde were not destroyed
until 1992, six years after the Escanbia trial involving car-
bombi ng victim John Gentry. See, Certificates of Evidence
Di sposition/Destruction, Escanbia County. (R 695-705)

.




On direct appeal, this Court rejected Buenoano's challenge to

. the introduction of WIllianms rule evidence involving the two

simlar fact victimse -- the arsenic poisoning death of Bobby Joe

Morris and the attenpted nurder of John Gentry. As this Court
stated,

. . Buenoano first claims it was error for the trial
court to admt collateral crines evidence regarding the
arseni ¢ poi soning of Bobby Joe Mrris and the attenpted
poi soning of John Gentry in violation of the WIIians
rule. WlIlliams v. State, 110 So.2d 654 (Fla.), cert.
denied, 361 U.S. 847, 80 $.Ct. 102, 4 L.Ed.2d 86 (1959).
Buenoano contends that the collateral crines evidence was
admtted only to show bad character and crininal
propensity of the accused.

Under the WIlians rule evidence of other crines,
wongs and acts is admssible if it is relevant to and
probative of a material issue even though the evidence
may indicate the accused has committed other uncharged
crimes or may otherwise reflect adversely upon the

. accused's character. Section 90.404(2)(a), Fl ori da
St at ut es, (1983), codifies the ruling in Wllianms v.
State and lists the purposes for which such evidence is
deened to be admssible: proof of notive, opportunity,
i ntent, preparation, plan, knowl edge, identity, or
absence of mstake or accident.

Because of the potential for prejudice to the
defendant's case, evidence of collateral crimes will not
be admtted solely on the basis of nmere simlarity
between the crinme charged and the collateral crines. For
col | ateral crimes to be admssible there nust be
sonething so unique or particularly unusual about the
perpetrator or his nodus operandi that introduction of
the collateral crimes evidence would tend to establish
that he commtted the crinme charged. Chandl er v. State,
442 so.2d 171 (Fla. 1983).

In the case at bar we find poisoning to be a

particularly unusual modus  oper andi to warrant t he
i ntroduction of the <collateral «crinmes evidence. When
conpar ed, the details of each offense are strikingly
simlar. Al l three victins est abl i shed a close




rel ationship with Buenoano either as her husband,

comon-|law  husband or fiance. Wile living wth her,

each victim becane seriously ill, requiring

hospitalization wupon displaying simlar synptons. A
poison was wused in all three cases. Buenoano was the
beneficiary under a nunber of life insurance ©policies
issued on the lives of the three victins and was also
entitled to other nonetary benefits upon the victins'

deat hs. These details are not nmerely evidence of a
gener al simlarity between the charged offense and the
col l ateral crines. "These points of simlarity 'pervade

the conpared factual situations' and when taken as a
whole are 'so unusual as to point to the defendant.'
Kight v. State, 512 So.2d 922, 928 (Fla.1987) (quoting
Drake v. State, 400 So.2d 1217, 1219 (Fla.1981)). Under
these facts the collateral crinmes evidence was adm ssible
to prove notive, opportunity, identity, intent, and
absence of mstake, and to show a common plan or schene.

(e.s.) Buenoano v. State, 527 35o0.2d at 196-197

State Post-Conviction Proceedings

On Novenber 8, 1989, the Governor signed a death warrant and
Buenoano's execution was scheduled for January 25, 1990. Thus, in
1989, Buenoano reviewed the State's public records in connection
with what has now proved to be only the first of her series of
post -convi ction proceedings. On Decenber 21, 1989, Buenoano filed
a Rule 3.850 nmotion for postconviction relief in the trial court,
and sinultaneously filed a petition for wit of habeas corpus in
the Florida Suprene Court and requested a stay of execution. On
January 24, 1990, this Court stayed the execution. On April 5,
1990, this Court wupheld the trial court's summry denial of

Buenoano's notion for postconviction relief and denied her petition

for a wit of habeas corpus. Buenoano V. Duager, 559 so. 2d 1116




(Fla. 1990) . Although Buenoano initially challenged her prior

z As this court noted in Buenoano v. Dugger, 559 So. 2d 1116
(Fla. 1990), "The grounds urged for relief in the habeas petition
and the appeal of the denial of the rule 3.850 notion overlap and

are as follows: (1) the trial court gave inproper Jjury
instructions for the aggravating factor of heinous, atrocious, and
cruel; (2) the sentencing proceeding was unreliable because the
state presented unrebuttable hearsay testinony; (3) the state

presented inpermssible victim inpact information during the guilt
phase and the penalty phase in violation of Booth v. Maryland, 482

U S. 496, 107 s.Ct. 2529, 96 L.Ed.2d 440 (1987); (4) Florida's
current death penalty statute, enacted after the charged offense
was conmmitted, was inproperly applied retroactively; (5) the trial

court erred in allowing the state to introduce inadm ssible
Wlliams (FN1) rule evidence, (6) the trial court erred in failing
to find any mtigating circunstances; (7) the trial court failed
to properly weigh the aggravating and mtigating circunstances;
(8) the state presented inproper arguments during the guilt phase
and the penalty phase; (9) the jury was given instructions that
inproperly shifted the burden to Buenoano to prove that death was
i nappropri ate; (10) the jury was inproperly told that synpathy and
nmercy toward Buenoano were inproper considerations; (11) the trial
court inproperly instructed the jury on the application of the
cold, calculated, and premeditated aggravating circunstance; (12)
Buenoano was denied a fair trial because she stood trial in leg
irons; (13) the sentencing jury was msled by instructions given
by the trial court and argunents nmade by the state that diluted its
sense of responsibility for sentencing; (14) the trial court
improperly instructed the jury that a verdict of life requires a
majority vote; (15) the sentencing jury was inproperly instructed
on the aggravating factor of pecuniary gain; (16) Buenoano's death
sentence is unconstitutional because her prior convictions, which
were used in aggravation, were unconstitutionally obtained, (17)
Buenoano was denied effective assistance of counsel for failing to
argue error under Richardson v. State, 246 So.2d 771 (Fla.1971);
(18) Buenoano was denied effective assistance of counsel for
counsel's failure to obtain a waiver from Buenoano concerning the
statute of limtations on any applicable |esser included offenses;
(19) Buenoano was denied effective assistance of counsel for
counsel's failure to provide a conplete record on appeal; (20)
Buenoano was denied effective assistance of counsel for counsel's
failure to investigate and present information in mtigation
regarding Buenoano's background; and (21) Buenoano was denied
effective assistance of counsel due to a conflict of interest
bet ween Buenoano and trial counsel over a contract they entered
wi th each other concerning book and film proceeds.
Buenoano v. Dugger, 559 So. 2d 1116; 1118 (Fla. 1990)
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convictions in her initial 1990 post-conviction appeal, she then

abandoned the challenge, conceding this claimas not ripe for

revi ew. Buenoano v, Dugger, 559 So. 2d 1116 (Fla. 1990).

On May 17, 1990, the Governor signed a second death warrant
for Buenoano. On June 5, 1990, Buenoano filed a second notion for
postconviction relief, alleging a cruel and unusual punishment
claim prem sed on the use of the electric chair. On June 12, 1990,
the trial court summarily denied Buenoano's second notion for post-
conviction relief and this Court affirmed on June 20, 1990.

Buenoano v. State, 565 So. 2d 309 (Fla. 1990). The next day,

Buenoano sought habeas relief in federal court.

Federal Habeas Corpus Proceedings

On June 21, 1990, Buenoano filed a petition for wit of habeas
corpus in federal court pursuant to 28 U S.C. §2254. The district
court held an evidentiary hearing on two of Buenoano's 21 clains
for relief: (1) her Eighth Amendnent claim (relating to Florida's
use of the electric chair) and (2) ineffective assistance of trial
counsel due to an alleged conflict of interest. On June 22, 1990,
the district court denied habeas relief and she appealed to the

Eleventh Circuit." On appeal, the Eleventh GCrcuit remanded the

"Buenoano raised the followng issues on appeal to the Eleventh
Crcuit in Buenocano v. Sinaletarv, 11th Cr. Case No. 90-3525: (1)
that the district court failed to give her a full and fair
evidentiary hearing on her clains; (2) that she was denied the
ef fective assistance of counsel at the sentencing phase of her
trial due to her attorney's failure to investigate, discover and

11




case to the district court for a further evidentiary hearing on two
of Buenoano's habeas clainms -- conflict of interest and ineffective

assi stance of counsel at the penalty phase. Buenoano V.

Sinaletary, 963 F. 2d 1433 at 1436 (11th GCr. 1992). The El eventh

Circuit court also retained jurisdiction over the appeal in order
to address all issues follow ng disposition of the two clains
remanded to the district court. Id. at 1440.

In January of 1994, the federal district court held a second,
extensive evidentiary hearing on the two clains which were renmanded

-- ineffective assistance of counsel at the penalty phase and

present mtigating evidence concerning her background and nental
heal t h; (3) that she was denied effective assistance of counsel at
both phases of her trial and on direct appeal because her counsel
had a conflict of interest arising from a book and novie rights
contract concerning her case; (4) that she was denied her Fifth,
Sixth, Eighth, and Fourteenth Anmendnent rights due to the trial
court's failure to instruct the jury on the |esser included offense
of premeditated nurder and by her counsel's and the court's failure
to give her a choice between waiving the expired statute of
l[imtations and having the benefit of the |esser included offense
instructions or asserting the statute of limtations on the |esser
included offenses; (5) that the 1973 version of Florida' s death
penal ty statute, Fla.Stat.Ann. 775.082, was unconstitutionally
applied to this case where the offense of conviction occurred in
1971; (6) that her right to a reliable capital sentencing
proceeding was violated by the state's introduction of victim
i npact information and unrebuttable hearsay testinmony; (7) that her
appel l ate counsel failed to render effective assistance by his
failure to urge aclaim of error under Rchardson v. State, 246
So.2d 771 (Fla.1971), because the state called a surprise expert
witness which prejudiced her defense; and (8) that the trial
court's penalty phase instructions and the prosecutor's argument
unconstitutionally shifted the burden to Buenoano to prove that
death was not appropriate, and that the trial court unduly limted
full consideration of mtigating circunstances to those which
out wei ghed aggravating circunstances.

Buenoano v. Sinaletary, 963 F.2d 1433, 1435 (11th Cr. 1992)

12




alleged conflict of interest. On June 30, 1994, the district court
denied the petition for wit of habeas corpus and entered a 136-
page witten order dismssing the case, with prejudice. Buenoano
appeal ed and, on January 25, 1996, the Eleventh Crcuit denied
relief not only on the two clains that had been remanded, but also

on the clainms over which it had retained jurisdiction. Buenoano V.

Sinaletary, 74 F. 3d 1078 (11th Cr. 1996). Buenoano's Motion for

Rehearing en banc was denied on April 23, 1996. Buenoano V.

Sinuletary, 85 F. 3d 645 (11th Cr. 1996) [Table citation].

1996 Certiorari Revi ew

United States Suprene Court Case  #96-5947

In 1996, Buenoano filed a Petition for Wit of Certiorari in
the United States Supreme Court presenting the follow ng questions:

(1) Is a habeas petitioner in a capital case entitled to a
federal evidentiary hearing to resolve her claim when she proffers
facts denonstrating that neither her counsel nor the trial court
informed her of the lesser included offense alternatives to capital
nmurder, that she would have chosen to pursue them had she known
they were available, and that the jury was never instructed on
mandatory |esser included offense alternatives recognized by state
| aw?

-1s the Eleventh Circuit's boilerplate, one-sentence denial of
petitioner's claim that she was denied a reliable verdict because
she was never inforned of -- and the jury never had the chance to
consider -- Florida's "lesser included" non-capital malice nurder
alternative consistent with this Court's jurisprudence?

-Shoul d certiorari be granted to resolve the conflicts between
the Eleventh Circuit's denial of relief on this claim and the
decisions of other state and federal courts, the decisions of this
Court, the decisions of the Florida Suprene Court (in cases other
than petitioner's), and the decisions of the Eleventh Circuit
(before petitioner's case was decided)?

13




-1s Townsend v, Sain, 372 U S. 293 (1963), still the law that
governs when a federal court  nust hold a hearing on a
constitutional claim when one is not afforded in state court?

-1s the treatnment petitioner's claim received in the |ower
court consistent wth Beck v, Alabama, 447 U S. 625 (1980),
Spaziano V. Florida, 468 US. 447 (1984), and Strickland v,
Washington, 466 U S. 668 (1984)7

-In light of the Eleventh Circuit's cursory denial of a
hearing and relief on this claim should petitioner's case be
remanded with instructions that the Eleventh Circuit explain the
reason(s) for its decision?

(2) Wth respect to petitioner's claim of ineffective assistance
of counsel at capital sentencing, is the District Court's and
Eleventh GCrcuit's denial of relief consistent with Strickland v.

Washington, 466 U.S. 668 (1984), and Strickland' s concerns about
the reliability of proceedings resulting in a capital sentence.

Wth respect to petitioner's claim of ineffective assistance
of counsel at capital sentencing, should certiorari review be
granted to resolve the conflicts between the Eleventh Circuit's
approach -- an approach that |ooks to the value the federal
reviewing court gives the mtigation -- and the approach of other
Circuits, which look instead to whether the jury may have found a
mtigator on the basis of the evidence trial counsel failed to
investigate and present?

On Decenber 2, 1996, the United States Supreme Court denied

certiorari. Buenoano v. Sinaletary, . U S , 117 s. ct.

520, 136 L. Ed. 2d 408 (1996).

Third Deat h Vr r ant Pr oceedi ngs

On Decenber 9, 1997, the Governor signed a third death warrant
f or Buenoano. The execution is currently scheduled for March 30,
1998. lronically, March 30th also marks the birthday of Buenoano's

ol dest child, Mchael, the paralyzed son whom she nurdered in 1980.
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Third Emergency Rule 3.850 Mdition to Vacate

On March 2, 1998, this Court transferred Buenoano's Petition
for Wit of Mandamus/ Prohibition and to Invoke This Court ’s
Extraordinary Jurisdiction to Issue All Wits Necessary to the
Conpl ete Exercise of Its Jurisdiction and Request for Stay of

Execution, filed in Buenoano v. Golden, et al, Fla. S. . Case

#92,450, to the Ninth Judicial Grcuit in Oange County. According
to this Court's Oder, the trial court was directed to treat the
petition as a Rule 3.850 notion, subject to amendnent. The trial
court was further directed to hold any hearing which nmay be
necessary and rule on the request for relief raised in the this
petition by Mirch 9, 1998. It was further ordered that no appeal
of the trial court's rulings in connection with these requests for
relief shall be entertained until the court has ruled on any
amended Rule 3.850 Motion. (R 134).

On March 4, 1998, the trial court entered an order scheduling
a Huff hearing and directed Buenoano to file an anmended Rule 3.850
Motion by 5:00 p.m, Wdnesday, March 4, 1998, and directed the
State to file an anended response to the amended Rule 3.850 Motion
by 12: 00 Noon, Thursday, March 5, 1998. (R 399-400). Buenoano
filed an Enmergency Motion to Vacate Judgnent and Sentence with
Request for Evidentiary Hearing and Stay of Execution on Mrch 4,
1998, (R  614-665). The followng day, March 5, 1998, the State

filed its Response in opposition to Buenoano's Third Rule 3.850

15




Emergency Mdtion to Vacate Judgnent of Conviction and Death

Sent ence. (R 418-476). On Friday, March 6, 1998, the trial

conducted a hearing pursuant to Huff v. State, 622 So. 2d 982

1993) and Rule 3.851(c), Fla. R Cim Proc, Buenoano was pr

for

this hearing.

On March 9, 1998, Buenoano filed a Supplenental Emer

Motion to Vacate Judgnment and Sentence. (R 706-729). That

day,

court

(Fla.

esent

gency

sane

the State filed its Response to Buenoano's Suppl enment al

Energency Mtion to Vacate. (R 734-738). In her third Rule

3. 850

motion, as anmended, Buenoano raised the followng five clainmns:

Caiml: Access to the files and records pertaining to
Ms. Buenoano's case in the possession of certain state
agencies has [sic] been withheld in violation of chapter
119, Florida Statutes, the Sixth, E ghth and Fourteenth
Amendnments to the United States Constitution and the
corresponding provisions of the Florida Constitution.

Claiml1l: M. Buenoano has not received all of the
information in the possession of the federal governnent
with respect to the investigation into the FBI Crine Lab.
Once full disclosure has occurred, she nust be afforded
a reasonable tine within which to anmend the instant
motion.

Caim Ill: M. Buenoano was denied a full adversarial
testing of the critical exculpatory evidence during the
guilt/innocence and penalty phases of his [sic] trial.
Ms. Buenoano's Fifth, Sixth, Eighth, and Fourteenth
Arendnent rights were violated and confidence in the
reliability of the verdicts in M. Buenoano's case was
under mi ned because excul patory evidence was not presented
to the jury.

CaimlV: Ms. Buenoano's sentence of death is based upon
an unconstitutionally obt ai ned prior conviction and
therefore also on msinformation of constitutional
magni tude in violation of the Eighth and Fourteenth
Arendnent s.
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Claim V. Ms. Buenoano's Sixth Amendnent right to a fair
and inpartial jury was violated when Juror Battle failed
to disclose during jury selection that he had been
convicted of involuntary manslaughter in Pennsylvani a.
Ms. Buenoano is entitled to a new trial.

Since this was a successive Rule 3.850 Mdtion, the trial court
noted that it was incunbent upon Buenoano to first establish that

(1) The facts on which the claimis predicated were
unknown to the nmovant or the nmovant's attorney and coul d
not have been ascertained by the exercise of due
diligence, or

(2) The fundanmental constitutional right asserted was
not established within the period provided for [wthin
Rule 3.8501 and has been held to apply retroactively.

Fla. R CGim P. 3.850(b)
(R 759).

On March 9, 1998, in accordance with this Court's directive,
the trial court entered a 28-page witten order addressing
Buenoano's third Rule 3.850 "Emergency Mdtion to Vacate Judgnent
and Sentence with Request for Evidentiary Hearing and Stay of
Execution". (R 755-782).

The trial court's order denying Buenoano's third Rule 3.850
nmotion to vacate, including Buenoano's anmended notion, provides, in
pertinent part:

CLAI M |

ACCESS TO THE FILES AND RECORDS PERTAI NING TO WM.

BUENOANO S CASE IN THE POSSESSI ON OF CERTAI N STATE

ACENCIES HAS [SIC] BEEN W THHELD IN VI OLATION OF CHAPTER

119, FLORI DA STATUTES, THE SIXTH, EIGHTH AND FOURTEENTH

AMENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON AND THE
CORRESPONDI NG PROVI SIONS OF THE FLORI DA CONSTI TUTI ON

17




Buenoano has known the role in her case played by
each of the agencies from which she has requested public
records for well over a decade, with the exception of The
Florida Bar; this Court is unable to fathom how The
Florida Bar, or any records it may have, plays any role
in Buenoano's conviction and sentence in this case.
Neverthel ess, through the exercise of due diligence,
Buenoano could have and shoul d have obtained any records
pertaining to her conviction and sentence in this case
from these agencies long ago and certainly before her
third death warrant had been signed by the Governor.

Furthermore, with regard to the requests for public
records that she sent out in 1997, Buenoano certainly
could have sought resolutions of her clainms that said
agencies were not responding to her requests before
February of 1998; instead, with the exception of the
January 1997 public records requests which she sent to
the Ofice of the State Attorney for the N nth Judicial
Circuit, the Olando Police Departnment, and the Orange
County Sheriff's Department,® she elected to wait until
she was working under the exigencies of an active death
warrant before attenpting to obtain orders from this
Court conpelling said agencies to produce the requested
records.

Despite the fact that through the exercise of due
di | i gence Buenoano could have obtained records from these
agenci es long ago, and because the Florida Supreme Court
has entered an order in this case which in effect ruled
that Florida Rule of Crimnal Procedure 3.852 does not
apply to this proceeding, this Court has assisted
Buenoano in her efforts to obtain records from said
agencies by ordering them to provide the requested
records or claim any exenptions which they believe apply,
and by ordering representatives of said agencies to
appear in court with the docunents for which they claim
any exenptions so that an in canera inspection of said
docunments could be conducted." However, despite the fact
that Buenoano is indeed entitled to production of public
records, and despite the fact that this Court has
assisted and will continue to assist her in her efforts
to ensure that all records which she has requested have
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been produced to her, this Court declines to grant
Buenoano a stay of execution and additional time in which
to amend her third rule 3.850 nmotion so that she can
obtain records from agencies which, through the exercise
of due diligence, she could have and should have obtai ned
| ong ago. If some document which she receives in
response to her public records requests provides her with
a factual basis for a claimthat is predicated on facts
which "were unknown to the novant or the nopvant's
attorney and could not have been ascertained by the
exercise of due diligence,"” then pursuant to rule
3.850(b) (1), she will be entitled to file another rule
3.850 notion.

Wth respect to her claimthat she has received
ineffective assistance of her current collateral counsel
based upon her failure to obtain the requested records

from said agencies, it is established that clains of
ineffective assistance of postconviction counsel do not
present a valid basis for relief. gee Lanbrix v. State,

698 So. 2d 247, 248 (Fla. 1996) (citing Muray_V.
G arrantano, 492 U.S. 1, 109 s, . 2765, 106 L. Ed 2d 1
(1989) and Pennsvlvania v. Finley, 481 U S. 551, 107 S
Ct. 1990, 95 L. Ed. 2d 539 (1987)).

Therefore, based upon the foregoing, this Court
finds that Buenoano is not entitled to relief based on
Caiml of her rule 3.850 notion.

CLAIM 11

M5. BUENOANO HAS NOT RECEIVED ALL OF THE
| NFORVATION IN THE POSSESSION OF THE FEDERAL
GOVERNMENT W TH RESPECT TO THE | NVESTI GATI ON
INTO THE FBI CRIME LAB. ONCE FULL DISCLOSURE
HAS  OCCURRED, SHE MJUST BE AFFORDED A
REASONABLE TIME WTHI N WHICH TO AMEND THE
[ NSTANT MOTI ON.

In this claim Buenoano argues she should be granted
a stay of execution so that she may receive the remainder
of the Federal Bureau of Investigation (FBlI) docunents
pertaining to FBI Exam ner Roger Martz and thereafter
investigate and devel op any potential clainms she may have
wth regard to these docunents.

Wth regard to Buenoano's assertion that she was
prevented from "referring in [her rule 3.850 notion] or
in open court to several pages of documents because the
State's appeal of this Court's denial of a protective
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or der [was at the time she prepared her motion]
undeci ded, " the Court notes that only ten of the
mul titude of docunments pertaining to FBlI Exam ner Roger
Martz were under seal and that Buenoano was not
prohibited in any way whatsoever from referring to the
remai nder of the docunents.

The investigation at the FBl  Laboratory that
Buenoano referred to in her rule 3.850 notion resulted in
the preparation and April 1997 release of a docunent
entitled "The FBI Laboratory: An Investigation into
Laboratory Practices and Al | eged M sconduct in
Expl osives-Rel ated and Qher Cases (hereinafter referred
to as 'FBl Investigation Report')." The allegations
whi ch caused the investigation to take place were brought
to the Ofice of the Inspector General's (OG attention
by Supervisory Special Agent Frederic Witehurst, a Ph.D.
sci enti st enployed in the FBI Labor at ory. FBI
I nvestigation Report, 1. During the course of conducting
its investigation, the OG also investigated problens
that it identified itself, as well as information brought
to its attention by other enployees in the Laboratory.
Id.

The investigation spanned nore than eighteen nonths
and addressed a very large nunber of allegations. 1I1d.
Most of the hundreds of allegations nade by Whitehurst
were not substantiated; sone inportant ones were. Id. at
1-2. Some of the allegations pertained to FBlI Exam ner
Roger Martz.

Roger Martz becane an exam ner in the Chemistry-
Toxicology Unit (CTU) of the FBI in 1980 and has been the
chief of the CTU since July 1989. 1I1d. at 445. The
al l egations regarding Roger Martz resulted in the OE
concl uding that:

Roger Martz lacks the credibility and judgment
t hat are essential for a unit chi ef,

particularly one who should be substantively
evaluating a range of forensic disciplines.
W found Martz lacking in credibility because,

in matters we have discussed above, he failed
to perform adequate anal yses to support his
conclusions and he did not accurately or
persuasi vely describe his work. We recommend
that Martz not hold a supervisory position.
The Laboratory should evaluate whether he
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shoul d continue to serve as an exam ner or
whet her he would better serve the FBI in a
position outside the Laboratory. If Martz
continues to work as an exam ner, we suggest
that he be supervised by a scientist qualified
to review his work substantively and that he
be counseled on the inportance of testifying
directly, clearly and objectively, on the role
of protocols in the Laboratory's forensics
work, and on the need for adequate case
docunent ati on. Finally, we recomend that
anot her qualified exam ner revi ew any
anal ytical work by Martz that is to be used as
a basis for future testinony.

Id. at 448.

Al though Roger Martz did testify in the case arising
out of Escanmbia County which resulted in the State
obtaining a conviction against Buenoano for the attenpted
murder of John Gentry, Roger Martz did not testify in
this case (the case which resulted in the State obtaining
a conviction against Buenoano for the murder of Janes

Coodyear) . Martz's involvenent in this case was nerely
the fact that he was nentioned in a stipulation that was
placed into the record at the trial of this matter. Said

stipulation provided as follows:

[(i1t’s been stipulated by the State and
the defense that the pills that M. GCentry
testified to were retrieved by Detectives
Chanberl ain and Steele of the Pensacola Police
Departnment, that those pills were taken into
evidence by Oficer OGmendolyn Fate, that she
then in turn transmtted those pills to the
Florida Department of Law Enforcement, where
they were analyzed by a chenist by the name of
Marion Est ees.

M. Estees determ ned, one, that the
contai ner of the capsules were vicon C type
capsules, two, that M. Estees was unable to
determine the contents of the capsules.

Those capsul es wer e subsequent |y
forwarded to the Feder al Bureau of
I nvestigation's | aboratory in Washington,

D.C, and examned by a chem st by the nane of
Roger Markz [sic] of the FBI. M. Mtz [sic]
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determ ned that the capsules were Vicon ¢, and
that the substance contained inside of those
capsules was  paraf or mal dehyde, Class 11l
poi son.

It's been further stipulated by the State
and the defense that search warrants were
executed by the police, Pensacola Police
Departnment, on the honme and busi ness of the
defendant in July of 1983, in Pensacol a,
Florida, that as a result of the execution of
that search warrant of her home there was no
par af or mal dehyde found, nor any arsenic.

That as a result of the execution of the
search warrant at her business, Fingers and
Faces, there was no parafornmal dehyde found
there, nor was there any arsenic found there.

(Record on Di rect Appeal fol | owi ng convi ction
(hereinafter ‘R’), pages 1012-1013.)

This Court obviously has no know edge of the bases
upon whi ch counsel for Buenoano and counsel for the State
agreed to enter into the stipulation quoted above.
However, that matter is irrelevant. Buenoano willingly
agreed to enter into evidence a statenment that Roger
Martz examned the pills in the Gentry case, and that he
concluded that those pills contained parafornal dehyde.
Buenoano has not alleged that she was in any way
prohibited from testing the pills, and if she contested
Martz's finding t hat the pills cont ai ned
par af or mal dehyde, she could have conducted her own
exam nation of said pills back at the time when she was
on trial in Escanbia County for the attenpted nurder of
John Centry.

Any claim that Buenoano received ineffective
assistance of trial counsel because said stipulation was
entered into evidence is procedurally barred because
Buenoano has raised clains of ineffective assistance of
trial counsel in a prior rule 3.850 notion. See Buenoano

v. Dugger, 559 so. 2d 116 (Fla. 1990). It is well
established that ineffective assistance of counsel clains
cannot be raised on a pieceneal basis. See Pose V.

State, 702 So. 2d 221 (Fla. 1997).

Any claim predicated wupon the FBI docunent s
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pertaining to Roger Martz would be a cl ai m based upon
either newmy discovered evidence or Bradv evidence. n
order to prevail on a claimof newy discovered evidence,
the asserted facts must have been unknown by the trial
court, by the party, or by counsel at the tinme of trial,
it nust appear that the defendant or his counsel could
not have known them by the use of due diligence, and the
newl y discovered evidence nmust be of such a nature that
it would probably produce an acquittal on retrial. Jones
v. State, 591 So. 2d 911 (Fla. 1991).

It is undisputed that prior to April 1997, the facts
regarding the problens associated with Roger Martz's work
on FBI cases were not known by the trial court, Buenoano,
or counsel for either the State or Buenoano. In fact,
nost of the cases in which he apparently erred had not
yet even occurred at the time of Buenoano's trial.
Furthermore, it is clear that at the tine of trial, said
facts regarding the problems associated with his work
could not have been known by Buenoano by the use of due
di i gence. Ther ef or e, for purposes of determ ning
whet her Buenoano could prevail on a claim of newy
di scovered evidence, the issue becomes whether this
evidence is "of such a nature that it would probably
produce an acquittal on retrial." Id.

Evi dence that there were problenms with Roger Martz's
work on cases nost |ikely would have had some sort of
i mpact on the evidence that the State presented wth
regard to the Gentry attenpted nurder. However, this
evidence at nmost would have provided inpeachnent
evidence, and based upon the evidence that the State
presented at trial, which is referred to below, there is
no reasonable probability that this evidence would
produce an acquittal on retrial.

Moreover, even if none of the testinmony or evidence
regarding the Gentry case had been presented at trial,
there was still significant evidence presented by the
State to support Buenoano's guilt. Specifically, the
State presented the testinmony of Dr. R C. Auchenbach and
Dr.  Leonard Bednarczyk, who both testified that they
believed M. Goodyear's death was related to arsenic
poi soning. (R 233-333, specifically 264-267; R 334-
396, specifically 347-349).

Additionally, the State presented the testinony of
Ms. Constance Lang. (R 459-499.) M. Lang's testinony
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I ncluded statenents that she and Buenoano becane "as
close as sisters” (R 461) and that Buenoano would "joke"
wth her about how they could solve their problems wth
their husbands by poisoning them with arsenic. (R. 463,
470, 480-486, 495-499).

The State also presented the testimony of M. Debra
Si ns. (R 567-583.) M. Sinms testified that Buenoano
hesitated to take Goodyear to the hospital after he
exhibited signs of illness. (R 571-573, 575-578.)

Further, the State presented the testinony of M.
Mary Beverly Onens. (R. 655-690.) Ms. Owens testified
that Buenoano informed her that she could kill her
husband with fly or sone other type of insect poison and
that there was "no way they could ever find out, because
the autopsy won't show up unless they are really |ooking
for that." (R 660-664, 666-665, 686-688.) Further, M.
Onens testified that Buenoano confessed to her that she
had killed Janmes Goodyear with arsenic. (R 661, 674-
679, 688, 690.)

Moreover, the State presented the testinony of
Lodell Morris. (R 695-733.) M. Mrris also testified
t hat Buenoano told him she had killed her husband, Janes
Goodyear . (R. 697-698, 715.) Furthernmore, M. Mrris
testified as to how his son, Bobby Joe Mrris, who had
been living with Buenoano, died after exhibiting synptons
which were simlar to the synptons which M. Goodyear
suffered from before his death. (R 710.)

The State also presented testinony regarding the
i nsurance policies that Buenoano had taken out on Janmes
Goodyear and Bobby Joe Morris. (R 420-439; 719-733;
734-742; 743-748; 749-754.) Addi tional |y, the State
presented evidence that the death of Bobby Joe Mrris was
also the result of acute arsenic poisoning. (R 756-789;
836- 854; 857-867; 868-912; 919-947.) In light of all of
this evidence, there is no way that the introduction of
evidence regarding Martz's errors at the FBlI Laboratory
“woul d probably produce an acquittal on retrial." Id.

The test for determning the effect of the State's
failure to disclose exculpatory evidence in violation of
Bradv_v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed.
2d 215 (1963), is whether there is a reasonable
probability that had the evidence been disclosed to the
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defense, the result of the proceeding would have been
different. United States v, Bagley, 473 U S. 667, 682,
105 s, &. 3375, 3383, 87 L. Ed. 2d 481 (1985). The
evidence concerning Roger Martz's errors at the FBI
Laboratory constitutes, at nost, inpeachnent evidence in
[ight of the fact that Buenoano does not have any basis
to assert that the conclusions he reached regarding the
Vicon C capsules were erroneous. However, assumi ng
arguendo that the Martz evidence constitutes excul patory
Brady evidence in this case, based upon all of the
evidence specifically referred to above, there is no
reasonabl e probability that the result of the proceeding
woul d have been different had the evidence regarding
Martz's problens at the FBI Laboratory been disclosed to
t he defense.

Wth regard to Buenoano's assertion that State
agenci es have obstructed the 0IG’s investigation of Roger
Mart-z's work on the Buenoano cases, and that the State
msled the OG with regard to the role that Martz played
in Buenoano's trials and convictions, the Court finds
that the FBlI Investigation Report was issued before the
allegedly obstructive and deceptive practices of the
State agencies. Furthermore, after apparently receiving
correspondence from Buenoano's counsel regarding Martz's
i nvol venent in Buenoano's cases, the FBl sent a letter
dat ed February 25, 1998 to Buenoano's counsel that
st at es:

W are in receipt of your letter, dated
February 20, 1998, requesting permission to
interview Frederic Witehurst regardi ng any
alleged role of the FBI Supervisory Agent
(SSA) Roger Martz in the convictions obtained
by the State of Florida against your client,
Judy Buenoano. We hereby deny that request
since we have determned that any such role
t hat SSA m ght have played in your client's
convictions was, at nost, both collateral and
remote.

Upon investigation of SSA Martz's alleged
role in the convictions against your client,
we have determined that SSA Martz performed an
analysis in an investigation that did not
result in a charged crine. H s analysis was
only included, anmong other analyses, in
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testinony that was submtted into evidence as
collateral crines evidence by the prosecution.
It is our understanding that SSA Martz did not
testify in the trial of the charge for which
Ms. Buenoano faces the death penalty. The
crucial forensic evidence in the capital case
appears to have been given by forensic
toxi col ogist, Dr. Leonard Bednarczyk and the
Orange County Medical Exam ner, Dr. Thomas
Hegert. Moreover, the poisoning case for
which SSA Martz performed the analysis was not
i nvestigated by the Department of Justice
| nspector Ceneral, and all findings concerning
SSA Martz's performance in the |aboratory were
made public in his Report on the FBI
Laboratory alnost a year ago.

For all these reasons, we deny your
request to interview Frederic \Witehurst
concerning this matter.

(emphasis in original). Thus, despite the fact that the
O G exam ned problens and cases that were pointed out to
it by Whitehurst and problenms that it discovered on its
own during the course of its investigation, apparently
nothing alerted the O G to any errors with regard to
Martz's work in the Buenoano Escanbia County case. Since
the extensive investigation was conducted and the report
was issued before the alleged msconduct of the State
agencies, this Court finds that Buenoano's claimthat the
State agencies have obstructed the 0IG’s investigation of
Roger Martz's work on the Buenoano cases, and that the
State misled the OG with regard to the role that Mrtz
pl ayed in Buenoano's trials and convictions does not
provide a basis for relief.

Based upon the foregoing, this Court finds that
Buenoano is not entitled to relief on Caim Il of her
rule 3.850 notion.

CLAIM 111

MS. BUENOANO WAS DEN ED A FULL ADVERSARI AL
TESTING OF THE CRITICAL EXCULPATORY EVI DENCE
DURING THE GUI LT/ I NNOCENCE AND PENALTY PHASES
OF HS [SIC] TRIAL. MS. BUENOANO S FIFTH,
SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENT R| GHTS
VEERE VI OLATED AND CONFI DENCE I N THE
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RELI ABILITY OF THE VERDICTS IN MS. BUENOCANO S

CASE WAS  UNDERM NED BECAUSE  EXCULPATORY
EVI DENCE WAS NOT PRESENTED TO THE JURY.

Buenoano's assertion that this claim is inconplete
because she has not yet received information critical to
i nvesti gate her case has already been discussed with
regard to Caim 1, and once again, this Court finds it
does not entitle her to relief.

Wth regard to Buenoano's assertion that her ability
to fully plead this claimwas hanpered by the outstanding
protective orders preventing her from dissen nating
critical information, the Court once again notes that
only ten of the nultitude of docunments pertaining to FBI
Exam ner Roger Martz are under seal and that Buenoano was
not prohibited in any way whatsoever from referring to
any of the docunents that are not under seal.

In this claim Buenoano asserts that the newy
di scovered evidence regarding Roger Martz shows that the
State presented "msleading, inaccurate, and perjured
testinony," that "this newly discovered information
further establishes that unreliable and inadm ssible
scientific evidence was presented by the sState[,] and
that the State's wtness affirmatively msled defense
counsel as to the results of the scientific testing."”

As stated above, Roger Martz did not testify in this
case. Therefore, the claimthat the State presented
"“m sl eadi ng, inaccurate, and perjured testinony" and that
"this newy discovered information further establishes
that unreliable and inadm ssible scientific evidence was
presented by the State and that the State's w tness
affirmatively msled defense counsel as to the results of
the scientific testing” is baseless.

As previously stated, Buenoano wllingly agreed to
enter into evidence a statenent that Roger Martz exam ned
the pills in the Gentry case, and that he concluded that
those pills contained parafornmal dehyde. Buenoano has not
alleged that she was in any way prohibited from testing
the pills, and if she contested Martz's finding that the
pills  contained par af or mal dehyde, she could have
conducted her own examnation of said pills back at the
time when she was on trial in Escanmbia County for the
attenpted nurder of John Gentry.
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Any claim that Buenoano received ineffective
assistance of trial counsel because said stipulation was
entered into evidence is procedurally barred because
Buenoano has raised clains of ineffective assistance of
trial counsel in a prior rule 3.850 notion. Buenoano
cannot raise her ineffective assistance of counsel clains
on a piecemeal basis. See Pope v. State, 702 So. 2d 221
(Fla. 1997).

The information regarding Roger Martz would not have
any effect on the outcome of a retrial. At the quilt
phase of the trial, as set forth above, either with the
i npeachnent evidence regarding Roger Mrtz, or wthout
any reference whatsoever to the attenpted murder of John
Gentry, there was anple evidence to show beyond a
reasonabl e doubt that Buenoano commtted the nurder of
Janes CGoodyear. Furthermore, with regard to the penalty
phase of the trial, in addition to presenting evidence
that Buenoano not only attenpted to poison Gentry, but
that she also attenpted to kill Gentry with a car bonb,
the State presented the testinony of Russell Edgar, Jr.

M. Edgar was the prosecutor fromthe Ofice of the
State Attorney for the First Judicial Circuit who
prosecuted Buenoano for the murder of her son, Mchael.
Buenoano was convicted of that nurder, sentenced to life
inprisonnent, and her conviction and sentence of life
inprisonnent were affirned on appeal. (R 1551-1608.)
Based upon all of the evidence presented to the jury at
both the guilt and penalty phases of the trial, there is
no reasonable probability that the result of the
proceedi ngs or sentence inmposed would have been any
different had the information regarding Mtz been
presented, or had all references to the Gentry case been
omtted from the State's presentation of evidence.

Once again, wth respect to Buenoano's claim that
she received ineffective assistance of counsel for her
trial counsel's failure to learn about the problems with
Roger Martz at the FBl Laboratory, this claimis
procedurally barred because Buenoano has previously
raised clainms of ineffective assistance of counsel, and
she cannot continue to raise clains of ineffective
assi stance of counsel on a pieceneal basis. See Pose v.
State, 702 So. 2d 221 (Fla. 1997).

Wth respect to Buenoano's claim that her trial
counsel could have nmade a challenge under Frve v. United
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States, 293 F. 1013 (D.C. Gr. 1923) to Martz's testinony
regarding the testing methods he enployed when testing
the Vicon C capsules, the Court once again finds that
Martz did not testify in this case. I f Buenoano wanted
to challenge Martz's test results or the testing methods
he enployed in order to reach those results, she should
have made such challenges at the Escanbia trial for John
Gentry's attenpted nurder. Martz's involvement in this
case was limted to a stipulation; he did not testify and
the stipulation did not contain any statenment regarding
the testing nethods which he enployed when he tested the
Vi con C capsul es. Therefore there is no basis for
Buenoano's Frye claim in this case

Further, once again, the Court notes this evidence
constituted nothing nore than inpeachnent evidence. |If
the evidence was presented at trial, or if all references
to the Gentry attenpted nmurder were omtted fromthe
trial, there is no reasonable probability that the result
of the proceeding would have been any different.

Moreover, even when the evidence regarding Roger
Martz is considered along with the evidence produced at
trial and the evidence previously plead in Buenoano's
prior rule 3.850 notion, there is no reasonable
probability that the result of the proceedings would have
been any different had all of the cunulative evidence
been presented at trial. See State v, Gunsby, 670 So. 2d
920 (Fla. 1996); Swafford v. State, 679 So. 2d 736 (Fla.
1996) .

Buenoano also clains that Orange County Prosecutor
Belvin Perry hinself placed great weight on Roger Martz's
testinony because he nade the following statement in a
pre-trial letter to the FBI:

[tlhe testinony of Special Agent Martz is very
inportant to the prosecution of this case.
Wthout his testimony we will not be able to
present any testinony concerning the attenpted
murder of John Gentry. This simlar fact
evidence is very critical, wthout it, the
State will have a very weak case.

However, despite any assertions that M. Perry may have
made prior to trial, the fact remains that Martz did not
testify. Therefore, statenents nade in anticipation of
[itigation that may have been made in order to secure the
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attendance of Roger Martz as a witness at the trial are
irrel evant.

Wth respect to her claimthat she has received
ineffective assistant of her current collateral counsel
because of "the government's refusal to provide access to
their files in tinme for M. Buenoano to conduct a full
investigation of this claim" as stated above, it is
established that clainms of ineffective assistance of
postconviction counsel do not present a valid basis for
relief. See Lanbrix v. State, 698 So. 2d 247, 248 (Fla.
1996) (citing Miurrav v. Giarrantano, 492 U.S. 1, 109 S
ct. 2765 106 L. Ed 2d 1 (1989) and Pennsvlvania v.
F(inle)y),.481 U S 551, 107 S. C. 1990, 95 1. Ed. 2d 539

1987)).

Lastly, Buenoano's claim that this Court's “in
camera adjudication of any potential Brady clains
vi ol ated due process" is nmoot. In its order dated
Monday, February 9, 1998, the Suprene Court of Florida
ruled that "no rulings that have been made to date in
connection with the documents which were the subject of
the [Order Regarding State's Request for In Canera
Inspection and Judicial Determnation of Prosecutorial
Obligation] that [had] been nade [as of that date] in
connection with the documents which were the subject of
that order, either by [the Florida Supreme Court] or
[this Court], shall be used to prejudice of either party

in further postconviction proceedings.”" Therefore, all
rulings with respect to those docunents were effectively
overrul ed. After the Supreme Court issued its order

dated February 9, 1998, and prior to this date, this
Court has not made any other rulings in regard to any
potential Brady clainms that Buenoano believes she may
have. Therefore, because the findings made followi ng the
in canera inspection were effectively overruled, the in
canera inspection did not violate Buenoano's due process
rights.

Based upon the foregoing, the Court finds that
Buenoano is not entitled to relief on Caim Il of her
rule 3.850 notion.

CLAIM 1V
MS. BUENOANO S SENTENCE OF DEATH IS BASED UPON
AN UNCONSTI TUTI ONALLY OBTAI NED PRI OR
CONVI CTI ON AND THEREFORE ALSO ON
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M SI NFORVATI ON  OF CONSTI TUTI ONAL  MAGNI TUDE | N
VI OLATION OF THE EIGHTH AND FOURTEENTH

AVENDIVENTS.

In  this claim Buenoano asserts t hat the
presentati on of an unconstitutional ly obt ai ned
conviction, i.e., the Escanbia County conviction for the
attempted nurder of John Gentry, "deprived [her] of a
fair and reliable trial and capital sent enci ng
determ nation."” Buenoano's claim that she "can plead

facts which, if true, entitle her to relief from her
Escanmbia County conviction" does not provide her with a
basis to obtain relief from the death sentence which was
i nposed upon her in this case. Neither this Court, nor
the Florida Suprenme Court, can review the legality of the
conviction that Buenoano received in Escanbia County.
Callowav v, State, 699 So. 2d 849 (Fla. 3d DCA 1997);
Bush v. State. 682 So. 2d 85 (Fla. 1996). I f Buenoano
w shes to pursue postconviction relief with regard to the
Escanmbia County conviction, she should do so; this Court
certainly is not hanpering her efforts.

Furthernore, in her argument, Buenoano conpletely
ignores that fact that at the penalty phase of the
proceedings, the State also presented evidence of her
conviction from Santa Rosa County for the first degree
murder of her son, a conviction for which she is serving
a sentence of life inprisonnent. Therefore, even if the
Escanmbia County conviction for the attenpted nurder of
John Gentry had not been presented, the State presented
evidence of another murder that Buenoano was convicted
of .

Therefore, there was still another murder conviction
as an aggravating circunstance to support the inposition
of the death penalty in this case.

Based upon the foregoing, the Court finds that
Buenoano is not entitled to relief on Caim IV of her
rule 3.850 notion.

CLAI MV

M5. BUENOANO S SI XTH AMENDMENT RIGHT TO A FAIR
AND | MPARTI AL JURY WAS VI OLATED WHEN JUROR
BATTLE FAILED TO D SCLOSE DURING  JURY
SELECTION THAT HE HAD BEEN CONVI CTED OF
| N\VOLUNTARY MANSLAUGHTER | N PENNSYLVANI A. M5
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BUENOANO IS ENTITLED TO A NEW TRI AL.

. In this claim Buenoano alleges on February 19,
1998, her counsel |earned through an anonymous tip that
Juror J.B. Battle was convicted of i nvol unt ary

mansl aughter in Pennsylvania in 1978 and sentenced to one
to three years inprisonment in a state institution.
Buenoano contends this information is newy discovered
evidence, and that based upon it, she is entitled to a
new trial.

To prevail on a claimbased upon this evidence,
whi ch Buenoano asserts is newy discovered evidence,
Buenoano must show that: 1) the facts were previously
unknown, 2) the facts could not have been known by the
use of due diligence, and 3) the evidence would probably

produce an acquittal on retrial. Jones, 591 So. 2d at
915. Buenoano has had over a decade to research and

discover any alleged irregularities in the jurors'
histories; thus, the fact that Juror Battle had a prior
conviction could easily have been discovered through the
exercise of due diligence. Thus, this claimis
procedural ly barred.

However, alternatively, the Court finds that the
. evidence that Juror Battle had a prior conviction would
have absolutely no effect on the outcome of the
proceedings, and it nost certainly would not produce an
acquittal on retrial.

Furthermore, Buenoano has not even attenpted to
assert how she was prejudiced by Juror Battle's presence
on the jury. It seems that if anyone was prejudiced by
the presence on the jury of an individual who had been
convicted of mansl aughter and who served tine in a
correctional institution, it would be the State.

Based upon the foregoing, the Court finds that
Buenoano is not entitled to relief on ClaimV of her rule
3.850 notion.

(R 764-781).




SUMMARY OF THE ARGUMENT

Buenoano has not denonstrated a prina facie basis for relief
on any of her successive post-conviction clainms, therefore, her
application for a stay of execution in connection with her third
Rule 3.850 nmotion for post-conviction relief mnust be denied.

The trial court did not err in denying Buenoano's third Rule
3.850 notion to vacate based on any alleged Brady/Giglio or
ineffective assistance of counsel claim

The trial court did not err in denying postconviction relief
and finding that Buenoano has established no basis to anmend her
third rule 3.850 notion based on investigations concerning the FBI
crime |ab.

Buenoano has not been denied any rights under Florida's public
records |aw.

Buenoano' s unchal | enged prior convictions in Santa Rosa County
and Escanbia County do not constitute a basis for collateral relief
in this third successive Rule 3.850 notion.

Buenoano's Sixth Amendnment right to a fair and inpartial jury
was not violated when Juror Battle failed to disclose during jury
sel ection that he had been convicted of involuntary manslaughter in

Pennsyl vani a.
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ARGUMENT
| SSUE |

BUENOANO HAS NOI' DEMONSTRATED A PR MA  FACQE
BASIS FOR RELIEF ON ANY OF HER SUCCESSI| VE
POST- CONVI CTI ON CLAI MS, THEREFORE, HER
APPLI CATI ON FOR A STAY o EXECUTI ON I'N
CONNECTION WTH HER THIRD RULE 3.850 MOTI ON
FOR POST-CONVICTION RELIEF MJST BE DEN ED.

Buenoano has put the "cart before the horse." As the
following issues denonstrate, a stay will not ©promote the
resolution of any issues before this court. Buenoano's | at est

notion to vacate asserts clains which are procedurally barred.
Buenoano has not asserted due diligence during the preceding
thirteen years and cannot denonstrate that any of her successive
postconviction <clains are based on "newy discovered" evidence
whi ch woul d probably produce an acquittal on retrial. Correll v.

State, 698 So.2d 522 (Fla. 1997); Jones v. State, 591 So.2d 913

(1993).

Buenoano conplains that she had less than 24 hours to submt
her amended Rule 3.850 npbtion to vacate. In fact, Buenoano has had
the last 13 years to bring her nobst recent postconviction clains to
the court. Her conplaints, while "newWy asserted,” do not renotely
qualify as "newly discovered evidence" in this successive
post conviction proceedi ng. Buenoano's allegations involve three
categories of conplaints, all of which have been available to her

since the day of her conviction. First, the results of the lab
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tests conducted by Roger Martz have been known to Buenoano for nore
than a decade. Those results were admtted by stipulation in her
Orange County trial for the arsenic poisoning nmurder of Sgt. James
Goodyear in 1985, Buenoano affirmatively waived any right to
challenge the stipulated results introduced at trial in 1985. This
issue is procedurally barred. Second, Buenoano has known of the
validity of her prior convictions for the drowning nurder of her
di sabled son, Mchael, and the attenpted murder of car-bonbing
victim John Gentry, since 1984. Buenoano coul d have, but has not,
chal | enged her prior convictions during the preceding 14 years. In
fact, in 1990, Buenoano abandoned a claim before this court that

her prior convictions were invalid. See, Buenoano v. Dugger, 559

so. 2d 1116 (Fla. 1990). This issue is procedurally barred.
Third, Juror Battle's questionnaire, conpleted at the tinme of
trial, was available to Buenoano at trial and also provided to her
in her 1989 public records review. Any claim purportedly based on
Juror Battle is procedurally barred.

This is the third death warrant for Judy Buenoano. She has
had two prior postconviction notions -- one in 1989 and one in
1990. Buenoano also has received two federal evidentiary hearings
in the district court, the first in 1990 and the second federal
evidentiary hearing in 1994,

Buenoano asserts that a stay is necessary to enable her to
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review thousands of pages of requested FBI nmaterials relating to
Frederic Witehurst's allegations in dozens of other cases.
However, the Escanmbia County trial for the attenpted nurder of car-
bonbing victim John Gentry occurred in 1984, The Orange County
trial for the arsenic poisoning nurder of Sgt. Janes Goodyear
occurred in 1985. Frederic Whitehurst, the fornmer FBI |ab analyst
upon whom Buenoano greatly relies, did not even start working in
the FBI lab until 1986. Therefore, Witehurst could not possibly
have had any personal knowl edge pertaining any tests conducted
prior to 1986. M. Mtz conducted the lab analysis of the Vicon
C capsules in the John Gentry case and testified at the Escanbia
County trial in 1984, Regardl ess of what is contained within the
t housands of pages of FBI materials requested by Buenoano relating
to the OG report, none of them pertain to any allegations by
Whi t ehurst which preceded his tenure with the FBI Lab.

Buenoano cannot have it both ways. [f Witehurst, or any
other expert, could have reviewed the Martz' results in 1984 and

subjected them to inpeachnent, her claimfails for |ack of due

di i gence. Moreover, since the test results were introduced via
stipul ation, Buenoano waived any cross-examnation and any
evidentiary challenge. Any belated attack on the stipul ated

adm ssion of test results concerning the contents of the capsules

which made John Gentry violently ill is procedurally barred.
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If Whitehurst is the only person in the entire U S A whho can
be found to now arguably inpeach Martz' testing and results, then
it must be directly attributable to Wiitehurst's uncanny ability to
know t hat whatever Martz did two years before Witehurst arrived at
the lab, it could not have been correct. Buenoano m ght as well
demand a stay based on Whitehurst's speculative criticisns in
t housands of other cases which preceded his tenure. We know the
extent of Roger Martz' participation in the Escanbia County
prosecution and his even nore tangential participation in the
Orange County prosecution for the arsenic poisoning of Janes
Goodyear . Those circunmstances are not going to be changed.
Buenoano cannot change the history of Mrtz' participation in the
Escanmbia County prosecution or the Orange County prosecution. None
of the Whitehurst criticisns nake any difference and none warrant
postconviction relief for Judy Buenoano.

The trial court correctly declined to grant Buenoano a
stay of execution and additional tine in which to anend her third
rule 3.850 notion so that she can obtain records and present
claims, which, through the exercise of due diligence, she could
have and shoul d have concl uded | ong ago. A stay of execution
should be denied when a defendant fails to denonstrate that she

mght be entitled to post-conviction relief. Conmpar e, State v.

Sireci 502 So0.2d 1221 (Fla. 1987); Spalding v. Dusger, 526 So.2d

71 (Fla. 1988); State ex rel Russell v. Schaeffer, 467 So.2d 698
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(Fla 1985); State v. Crews, 477 So.2d 984 (Fla. 1985); 0’Callahan

v. State, 461 So.2d 1354 (Fla. 1984). No stay of execution is

justified in the instant case. See Delo v. Stokes, 495 U S. 320

110 S.Ct. 1880, 109 L.Ed.2d 325 (1990); Antone Vv. Dugger, 465 U. S

200, 104 s.ct. 62, 79 L.Ed.2d 147 (1984).

Buenoano has presented no basis for requesting this stay other
than her claim that an investigation into Martz's conduct nust take
pl ace one way o another. The Martz claimis not a colorable basis
for granting relief. "A stay of execution pending disposition of
a second or successive [notion] should be granted only when there
are 'substantial grounds upon which relief mght be granted.' "

Bowersox v. Wllians, 518 U S. 345, 116 s.Ct. 1312, 134 L.Ed.2d 494

(1996), (quoting Delo v. Stokes. 495 U.S. 320, 321, 110 S.ct. 1880,

1881, 109 1.Ed.2d 325 (199%0), quoting Barefoot v. Estelle, 463 U S

880, 895, 103 5.Ct. 3383, 3396, 77 L.Ed.2d 1090 (1983)). "Entry of
a stay on a second or third [motion] is a drastic neasure, and we
have held that it is " 'particularly egregious' " to enter a stay

absent substantial grounds for relief." Bowersox v. WIllians, 518

UsS 345 116 S. . 1312, 134 1.Ed.2d 494 (1996) (citation

omtted); See, Booker v. WAinwiaht, 675 r.2d 1150 (11th Gr. 1982)

(proper to grant a stay only if the petitioner has presented

colorable, non-frivolous issues); Barefoot v. Estelle, 463 U.S.

880, 103 s.Ct. 3383, 77 L.Ed.2d 1090 (1983) (stay only justified

when the petitioner presents clainms which are debatabl e anong
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jurists of reason). As the United States Suprenme Court stated in

Gonmez v. US. pDist. Court for Northern Dist. of California, 503

U S 653, 112 §.Ct. 1652, 118 L.Ed.2d 293 (1992), "This claim could
have been brought nmore than a decade ago. There is no good reason
for this abusive delay, which has been conpounded by last-mnute
attenpts to nmanipulate the judicial process. A court may consider
the last-mnute nature of an application to stay execution in
deciding whether to grant equitable relief." Id. at 1653. Based
on the foregoing argunents, the state maintains that it can be
concl usively shown that Buenoano, based on the files and records

before this Court, cannot establish any entitlenent to relief. The

request for stay of execution should be denied. Darden v. State,

521 So.2d 1103 (Fla. 1988) (court not required to issue a stay on a
successive notion for post-conviction relief even if the sane issue

is pending in the United States Suprene Court in another case.)
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| SSUE 11

. THE TRIAIL, COURT DID NOT ERR [IN DENYI NG
BUENOANOS THRD RUWE 3.850 MOTION TO VACATE
BASED ON ANY  ALLEGED BRADY/GIGLIO O R
| NEFFECTI VE  ASSISTANCE COF GCONSEL CLAM

By way of clarification, it nust be noted that Buenoano has
now reversed the sequence in which issues Il and IlIl were presented
in her Rule 3.850 nption to vacate. Therefore, the trial court's
denial of relief on issue Ill of the postconviction nmotion now
relates to issue Il of this appeal. Simlarly, issue Il of the

post convi ction notion has now becone Buenoano's issue Ill on
appeal . In denying postconviction relief on this claim the trial

court found,

[CLAIM |11/ Postconviction notion]

. Buenoano's assertion that this claim is inconplete
because she has not yet received information critical to
i nvestigate her case has already been discussed with
regard to Caim 1, and once again, this Court finds it
does not entitle her to relief.

Wth regard to Buenoano's assertion that her ability
to fully plead this claimwas hanpered by the outstanding
protective orders preventing her from dissem nating
critical information, the Court once again notes that
only ten of the nmultitude of docunents pertaining to FBI
Exam ner Roger Martz are under seal and that Buenoano was
not prohibited in any way whatsoever from referring to
any of the documents that are not under seal.

In this claim Buenoano asserts that the newy
di scovered evidence regarding Roger Martz shows that the
State presented "msleading, inaccurate, and perjured
testinony,” that "this newly discovered information
further establishes that unreliable and inadm ssible
scientific evidence was presented by the State[,] and
that the State's wtness affirmatively misled defense
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counsel as to the results of the scientific testing."

As stated above, Roger Martz did not testify in this
case. Therefore, the claimthat the State presented
"“m sl eadi ng, inaccurate, and perjured testinony" and that
"this newy discovered information further establishes
that unreliable and inadm ssible scientific evidence was
presented by the State and that the State's witness
affirmatively msled defense counsel as to the results of
the scientific testing” is baseless.

As previously stated, Buenoano willingly agreed to
enter into evidence a statenent that Roger Martz exam ned
the pills in the Gentry case, and that he‘ concluded that
those pills contained paraformal dehyde. Buenoano has not
alleged that she was in any way prohibited from testing
the pills, and if she contested Martz's finding that the
pills contained paraformal dehyde, she could have
conducted her own examnation of said pills back at the
time when she was on trial in Escanmbia County for the
attenpted nurder of John Gentry.

Any claim that Buenoano recei ved i neffective
assistance of trial counsel because said stipulation was
entered into evidence is procedurally barred because
Buenoano has raised clains of ineffective assistance of
trial counsel in a prior rule 3.850 notion. Buenoano
cannot raise her ineffective assistance of counsel clains
on a pieceneal basis. See Pope v. State, 702 So. 2d 221
(Fla. 1997).

The information regarding Roger Martz would not have
any effect on the outcone of a retrial. At the qguilt
phase of the trial, as set forth above, either with the
i npeachnent evidence regarding Roger Martz, or wthout
any reference whatsoever to the attenpted murder of John
Gentry, there was anple evidence to show beyond a
reasonabl e doubt that Buenoano committed the nmurder of
Janes Coodyear. Furthermore, with regard to the penalty
phase of the trial, in addition to presenting evidence
that Buenoano not only attenpted to poison Gentry, but
that she also attenpted to kill Gentry with a car bonb,
the State presented the testinony of Russell Edgar, Jr.

M. Edgar was the prosecutor from the Ofice of the
State Attorney for the First Judicial Circuit who
prosecuted Buenoano for the nmurder of her son, M chael.
Buenoano was convicted of that nurder, sentenced to life
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inprisonnent, and her conviction and sentence of life
inprisonnent were affirned on appeal. (R 1551-1608.)
Based upon all of the evidence presented to the jury at
both the guilt and penalty phases of the trial, there is
no reasonable probability that the result of the
proceedi ngs or sentence inposed would have been any
different had the information regarding Martz been
presented, or had all references to the Gentry case been
omtted from the State's presentation of evidence.

Once again, wth respect to Buenoano's claim that
she received ineffective assistance of counsel for her
trial counsel's failure to learn about the problens wth
Roger Martz at the FBlI Laboratory, this claimis
procedurally barred because Buenoano has previously
raised clains of ineffective assistance of counsel, and
she cannot continue to raise clainms of ineffective
assi stance of counsel on a pieceneal basis. See Pope V.

State, 702 So. 2d 221 (Fla. 1997).

Wth respect to Buenoano's claimthat her trial
counsel could have nade a challenge under Frye v. United

States, 293 F. 1013 (D.c. Gir. 1923) to Martz's testinony
regarding the testing nethods he enployed when testing
the Vicon C capsules, the Court once again finds that
Martz did not testify in this case. |f Buenoano wanted
to challenge Martz's test results or the testing methods
he enployed in order to reach those results, she should
have made such challenges at the Escanbia trial for John
Gentry's attenpted nurder. Martz's involvenent in this
case was limted to a stipulation; he did not testify and
the stipulation did not contain any statement regarding
the testing nethods which he enployed when he tested the
Vicon C capsules. Therefore there is no basis for
Buenoano's Frve claim in this case.

Further, once again, the Court notes this evidence
constituted nothing nore than inpeachnment evidence. |If
the evidence was presented at trial, or if all references
to the Gentry attenpted nmurder were omtted fromthe
trial, there is no reasonable probability that the result
of the proceeding would have been any different.

Moreover, even when the evidence regarding Roger
Martz is considered along with the evidence produced at
trial and the evidence previously plead in Buenoano's
pri or rule 3.850 notion, there is no reasonable
probability that the result of the proceedings would have
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been any different had all of the cunulative evidence
been presented at trial. See State v. @unsbv, 670 So. 2d
920 (Fla. 1996); Swafford v. State, 679 So. 2d 736 (Fla.
1996) .

Buenoano also clainms that Oange County Prosecutor
Belvin Perry hinself placed great weight on Roger Martz’s
testimony because he nmade the followng statenent in a
pre-trial letter to the FBI:

[t1he testinmony of Special Agent Martz is very
i mportant to the prosecution of this case.
Wthout his testinmony we wll not be able to
present any testinony concerning the attenpted
mur der of John Gentry. This simlar fact
evidence is wvery critical, wthout it, the
State will have a very weak case.

However, despite any assertions that M. Perry may have
made prior to trial, the fact remains that Martz did not
testify. Therefore, statements nade in anticipation of
[itigation that may have been nmade in order to secure the
attendance of Roger Martz as a witness at the trial are
irrel evant.

Wth respect to her claimthat she has received
ineffective assistant of her current collateral counsel
because of "the government's refusal to provide access to
their files in tine for M. Buenoano to conduct a full
investigation of this claim" as stated above, it is
established that <claims of ineffective assistance of
post conviction counsel do not present a valid basis for
relief. See Lanbrix v. State, 698 So. 2d 247, 248 (Fl a.
1996) (citing Murray_v. Garrantano, 492 US 1, 109 S
ct. 2765, 106 L. Ed 2d 1 (1989) and Pennsylvania v.
Finley,.481 U S. 551, 107 S. . 1990, 95 L. Ed. 2d 539
(1987)).

Lastly, Buenoano's claim that this Court's “in
camera adjudication of any potential Brady clains
vi ol ated due process" is nmoot. In its order dated
Monday, February 9, 1998, the Supreme Court of Florida
ruled that "no rulings that have been nmade to date in
connection with the documents which were the subject of
the [Order Regarding State's Request for In Canera
| nspection and Judicial Determnation of Prosecutorial
bligation] that [had] been nmade [as of that date] in

connection with the documents which were the subject of
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that order, either by [the Florida Supreme Court] or
[this Court], shall be used to prejudice of either party

in further postconviction proceedings.”" Therefore, all
rulings with respect to those docunents were effectively
overrul ed. After the Suprene Court issued its order

dated February 9, 1998, and prior to this date, this

Court has not nmade any other rulings in regard to any

potential Bradv clainms that Buenoano believes she nmay

have. Therefore, because the findings nmade follow ng the

in canmera inspection were effectively overruled, the jin

canera inspection did not violate Buenoano's due process

rights.
Based upon the foregoing, the Court finds that

Buenoano is not entitled to relief on Claim Ill of her

rule 3.850 notion.

The trial court's conprehensive denial of rel ief on this claim
should be affirned. Buenoano has not even nmade a prim facie
showing of the existence of critical exculpatory evidence at the
time of trial. Whi tehurst did not work with Martz in the FBlI Lab
until 1986. Therefore, Witehurst was not even in the FBI Lab at
the time of the Buenoano investigations and trials. Buenoano' s
trial counsel was in no way inhibited from examning the
met hodol ogy, protocol s, testing procedures, concl usi ons, and
anal yses conducted by Roger Martz. At best, CCRC has a claim based
on after-the-fact possible inpeachnment, nothing bearing directly on
the testinony presented at trial or the validity of the results
which were entered via stipulation in this case. Buenoano has
never even challenged the findings of FDLE chem st Estees in the

Escanmbi a County prosecution, i.e., that the capsules did not

contain what the manufacturer's logo indicated. (R 2743-2744). 1In
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fact, there has been no showng that the capsules were not nade
avai |l able to Buenoano for independent testing. The capsules from
Escanbia County were not destroyed until 1992,six years after the
Escanbia County trial. (See Certificate of Evidence Disposition
Destruction Escambia County.) Any belated conplaint relating to
the contents of the capsules is barred by the doctrine of laches.

Buenoano had the opportunity not only prior to trial, at
trial, and followng her trials for several years in which to
challenge the test results which were admtted via stipulation.
Buenoano's stipulation constituted an affirnative waiver of any
complaint. This issue is procedurally barred. Buenoano has never
argued that paraforml dehyde was not toxic or had any doubt about
Its toxicity. In fact, Buenoano introduced, via stipulation, the
testinony of Dr. Potter concerning the level of toxicity in the
capsul es containing par af or nal dehyde. It rmust be renenbered
furthermore, that the conviction in Escanmbia County was for the car
bonbi ng of John Gentry when the capsules, which made him violently
ill, did not work.

Buenoano represents that Mrtz' testinmony provided the basis
for "uncharged collateral crine evidence" to be admtted against
Buenoano. Buenoano thus admts that the conviction in Escanbia
County is not for poisoning but for car bonbing. Moreover, there
were two collateral crinmes victinmns: Bobby Mrris, who died as a

result of arsenic poisoning, and John Gentry, who was given
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capsul es containing parafornal dehyde, who becane violently ill and
was hospitalized after taking the capsules, who recovered and quit
taking the capsules which made him sick, and who was critically
injured when his car was bonbed. Buenoano's prior convictions,
used to support one aggravating factor, included not only her
Escanbia County for attenpted nmurder of John Gentry by car bomnbing,

but also her prior Santa Rosa conviction for the drowning mnurder of

her invalid son, Mchael. Thus, these two prior convictions
supported a single aggravating factor. Consequent |y, even i f
Martz' testinony in Escanbia County were to be seriously

questioned, which it is not, the prior violent felony aggravating
factor remains undisturbed.

The adm ssion of the WIllianms Rule evidence, containing the
simlar incidents of poisoning and insurance clainms, did not form

the basis for the conviction in Escanbia County. Even if you were

to accept her allegation of fact -- that Martz sonehow coul d have
been inpeached at trial -- or that Martz was unworthy of belief, it
still would not result in an acquittal for the Orange County nurder
by arsenic poisoning of Sgt. James Goodyear. Buenoano and her

counsel have known what Martz' test results have been for nore than
a decade. Buenoano affirmatively waived any chall enge to the
adm ssion of Martz' test results by virtue of the stipulation at
trial. Because Martz did not testify at trial, and because his

results were admtted via stipulation, and postconviction claim
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based on a failure to cross-examne Martz is clearly procedurally
barred.

Buenoano's counsel was not denied any right to cross-exam ne
Martz in Orange County; instead, counsel's tactical decision to
admt the test results via stipulation constituted an affirnative
wai ver of cross-exam nation. Mor eover, Martz' test results were
nerely the underlying foundation for the admi ssion of Dr. Potter's
opinion in Escambia County and Dr. Hegert's opinion in Orange
County. Even now, Buenoano has not nade any allegation that the
opinions or either Dr. Potter or Dr. Hegert would have changed or
woul d be any different today. During the Escanbia County
prosecution, Dr. Potter was called by the State. When Dr. Potter
was asked to describe the synmptons a person mght experience after
ingesting two capsules filled wth paraformal dehyde, Dr. Potter
explained the synptons would include pain, nausea, and voniting;
however, a large nunber of capsules would have to be ingested to
cause death. (R. 2814). Furthermore, during the subsequent Orange
County trial for the arsenic murder of Sgt. James CGoodyear, it was
the defense who introduced the stipulated opinion of Dr. Potter.

During the Orange County trial, the State also presented the
in court testimny of Dr. Hegert. According to Dr. Hegert,
par af or mal dehyde is a concentrated form of formal dehyde which
usual ly conmes in powdered form it can be diluted with any solution

or fluid, and it is normal |y used as a disinfectant and cleaning
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Solution. Dr. Hegert described parafornal dehyde, agreed it could
be toxic if taken in a sufficient quantity of a period of time and
coul d cause death, and, after reviewing the nedical records of John
Gentry's hospitalization from 12/16/82 through 12/28/82, Dr. Hegert
agreed that GCentry's synptons could be consistent with being caused
by paraformal dehyde poisoning. (R 1020-1022). Moreover, during
the defense case in Orange County, Judy Buenoano adnmitted on direct
examnation that she was famliar wth parafornmal dehyde, she
studi ed fornal dehyde, and she knew "it would take a lot nore than
one gram or half a gramto cause death.” (R 1221-1222)

Most  revealing, during cross-examnation, the following

exchange took place,

[ Prosecutor] Didn't you also give paraformal dehyde to
John Gentry?
[ Buenoano] Not of myknow edge, | did not. If I did,
it was an accident.
(R 1248)
During the Orange County trial, defense counsel used

Buenoano's admi ssions in support of his notion for mstrial based
on the Gentry testinmony, because the "evidence now appears that
Ms. Goodyear would have sufficient knowl edge to know that the one
hal f gram of paraformal dehyde given to M. Gentry would be
insufficient to be fatal .. . (R 1406).

Even if CCRC could retry the case and show somehow that Martz
was not worthy of belief as to his testing methodol ogy, a

procedurally barred claim all they have is arguable inpeachnent
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against a collateral witness as to one of the two WIllians Rule
victims. The finder of fact would still get to evaluate the inport
of the testinony and any inpeachnent. Any arguabl e inpeachmnent
evidence cited by Buenoano does not establish that Martz ever
testified untruthfully in this case.

The QG report, upon which Buenoano places such great
reliance, does not entitle Buenoano to any relief. The O G Report
made findings regarding three units of the FBI Lab's Scientific
Anal ysis Section: the Explosives Unit, the Materials Analysis Unit,
and the Chem stry-Toxicology Unit. The O G Report, which is
divided into eight sections, consists of the follow ng divisions:
(1) an executive sunmary; (2) a background section; (3) a detailed
discussion of 20 different cases; (4) Witehurst's allegations of
retaliation; (5 recomendations regarding nore than two dozen
i ndividuals; parts (6) and (7) neke various reconmendations about
the Lab; and (8) the Conclusion. The report found that the AG
investigation "did not substantiate the vast nmpjority of the
hundreds of allegations made by Whitehurst. Al though the report
found deficiencies in work performed in sone cases, it discredited
allegations of perjury and fabricated evidence.

In United States v. Gonzalez, 938 F. Supp. 1199 (. Del

1996), affirmed 127 F.3d 1097 (3d Cir. 1997) [table affirmance],

the crimnal defendant sought a new trial based on his post-trial

assertion that he should be permtted to inpeach an ATF explosive
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expert's testimony with Frederic Witehurst's criticisms of the
expert's performance in other cases and other areas. The trial
court ruled that the defense would not have been allowed to inpeach
the ATF expert on these issues because they were "extrinsic
evidence of specific instances of conduct not germane to [the
expert's] truthfulness or wuntruthfulness.” Id. at 1209-1210

(citing Fed. R Evid. 608(b)). Furthernore, the defense was not

entitled to litigate the FBI Lab's performance in other cases. In

Gonzal ez the court ruled that FBI docunent s cont ai ni ng
Whitehurst's allegations about one of its chemst's sloppy work
environnent and failure to follow FBI |lab protocol for forensic
analysis did not constitute Brady material and would not have been
adm ssible in <challenging the weight to be given the expert's
scientific findings and conclusions.

Buenoano has not, and cannot, show that the O G report has any
relevance to inpeaching the testinony actually offered by the
prosecution in Oange County for the arsenic poisoning death of
Sot . James Goodyear. In the absence of any case-specific
rel evance, the introduction of a 500+ page report, wth detailed
eval uations of wunrelated cases, wunavoidably would result in the
confusion of the issues and nmisleading the jury. See, 590. 403,
Florida Statutes [exclusion of evidence based on grounds of
prejudice or confusion].

In Rose v. State, 472 So. 2d 1155 (Fla. 1985), the crimnal
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def endant conplained that his cross-examnation was restricted at
trial because he was wunable to "bring out the |level of
professionalisn of a police detective for the purpose of
determining his credibility. On appeal, this court rejected the
defendant's argunent, finding that the crimnal defendant's attack
on the detective's professionalismwas not a proper nethod of
attacking credibility under section 90.608.

Moreover, Florida does not allow specific general acts of
m sconduct to prove character. See 590.609, Florida Statutes;

Larzelere v. State, 676 So. 2d 394 (Fla. 1996) [90.609 allows a

party to attack the character of a witness only by reputation
evidence referring to character related to truthful ness]; Nowitzke
v, State, 572 So. 2d 1346 (Fla. 1990) ["One inpeaches an expert's
opinion by the introduction of a contrary opinion based on the sane
facts,” and "It is inproper to inpeach an expert w tness by
eliciting from another w tness what he thinks of that expert.
"Atrial should not be turned into a debate on irrelevant and
immaterial issues such as the reputation of one expert wtness, as
determ ned or judged by the personal opinion of another expert
w tness for the other side."']

Buenoano has already had two evidentiary hearing in federal
court, addressing her clainms of ineffective assistance of trial
counsel. This Court has repeatedly held that a defendant may not

raise clainms of ineffective assistance of counsel on a pieceneal
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basis. Jones v, State, 591 So.2d 913 (1993); Francis v. Barton,

581 So.2d 583 (Fla.), cert. denied. 501 US 1245 111 S.Ct. 2879,

115 L.Ed.2d 1045 (1991); Squires v. State, 565 So,2d 318 (Fla.

1990) . Simlarly, unless a defendant can establish that the basis

of a Brady claim could not have been previously discovered, the

claimis also barred in a successive notion. Medina v. State, 690

So.2d 1241 (Fla. 1997) (Defendant's Brady claimis barred where the
information wupon which it is based is not newy discovered).

Moreover, as in Jones, Buenoano's current motion was filed beyond

the two year tinme |imt of Florida Rule of Crimnal Procedure

3. 850. Ssaziano v. State, 570 So.2d 289 (Fla. 1990); Lightbourne

v. State, 549 So.2d 1364 (Fla. 1989). As Buenoano has failed to
show why this claim should not be barred as wuntinely and
successive, she is not entitled to relief.

Assum ng, arauendo, Buenoano can overcone the procedural bars,
she is not entitled to relief on the merits of either the Brady or
the ineffective assistance of counsel claim

Brady

In order to establish a Brady violation, a defendant nust
establish the follow ng: (1) that the government possessed
evidence favorable to the defendant (including 1 npeachment
evidence); (2) that the defendant does not possess the evidence nor
could he obtain it hinmself with any reasonable diligence; (3) that

the prosecution suppressed the favorable evidence; and (4) that
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had the evidence been disclosed to the defense, a reasonable
probability exists that the outcone of the proceedings would have

been different. Hedgwood v. State, 575 $0,2d 170, 172 (Fla. 1991),

quoting United States v. Meros, 866 F.2d 1304, 1308 (11th Cir.

1989), cert. denied, us _.., 110 s.ct. 322, 107 L.Ed.2d 312

(1989) (citations omtted). In Haliburton v. Sinaletary, 691 So.2d

466 (Fla. 1997), this Court rejected Haliburton's claim that the
state suppressed certain exculpatory evidence in violation of Bradv

v. Marvliand, 373 U.S 83, 83 S. . 1194, 10 L.Ed.2d 215 (1963).

Quoting, Cruse v. State, 588 So.2d 983 (Fla. 1991), this Court in

Hal i burton noted that "not all evidence in the possession of the
State nmust be disclosed to the defense under Brady. Evi dence is
only required to be disclosed if it is material and excul patory.
Evidence is material only if "there is a reasonable probability
that, had the evidence been disclosed to the defense, the result of
the proceeding would have been different. A 'reasonabl e
probability' is a probability sufficient to underm ne confidence in
t he outcone. In making this determnation, the evidence nust be
considered in the context of the entire record. ld. at 987

(quoting United States v. Bagley, 473 U.S. 667, 682, 105 s.Ct,.

3315, 3383, 87 L.Ed.2d 481 (1985)).” Id. at 470. Based on the
foregoing, this Court found that Haliburton had not established a
Bradv violation where the record showed that all docunentation had

been turned over, that no evidence was presented to establish that
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al | eged docunments ever existed and that other evidence was equally
accessible to defendant.

There is no reasonable probability that "had the evidence been
disclosed to the defense, the result of the proceeding would have

been different". See, Duest V. Dugger, 555 So.2d 849 (Fla. 1990);

citing Medina v. State, 573 80.2d 293 (Fla. 1990). Gven the

foregoing, Buenoano has not proven a Bradv violation occurred.
In the instant case, there does not exist a reasonable

probability that the outcome of the proceedings would have been

different. Mrtz' findings could have been subjected to attack at
the trial, but the defense stipulated to the admission of those
findings concerning one of the Wlliams rule victins. No

statenents or other evidence have been presented which can cause
this Court to now conclude that a further proceeding would change
the conclusion that Buenoano commtted the nmurder of Janes
Goodyear and that death is the appropriate sentence.

Finalitv

In Wtt v. State, 387 So.2d 922 (Fla.), cert. denied, 449 US.

1067, 101 S.Ct. 796, 66 L.Ed.2d 612 (1980), this Court enphasized,

The inmportance of finality in any justice system including

the crimnal justice system cannot be understated. It has |ong
been recogni zed that, for several reasons, litigation nust, at some
point, cone to an end. In terms of the availability of judicial

resources, cases nust eventually becone final sinply to allow
effective appellate review of other cases. There is no evidence

that subsequent collateral review is generally better than
cont enpor aneous appellate review for ensuring that a conviction or
sentence is just. Moreover, an absence of finality casts a cloud
of tentativeness over the crimnal justice system benefiting
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neither the person convicted nor society as a whole.
Id. at 925.

In addition to the trial court, this Court, the United States
District Court, and the Eleventh Grcuit Court of Appeals have all
recogni zed that the evidence agai nst Buenoano for the arsenic
poi soning murder of Sgt. James Goodyear was substantial. Not hi ng
contained in the critique of Roger Martz in any way underm nes

Buenoano's conviction for the nurder by arsenic poisoning of her

husband, James Goodyear. There is no credible basis upon which to
conclude that the evidence offered by Buenoano w Il probably |ead
to an acquittal on retrial. Buenoano is not entitled to an

evidentiary hearing and is not entitled to post-conviction relief.

Buenoano also mstakenly asserts that had the Martz
information been available to counsel, that counsel could have
requested a Frye hearing to challenge the testinony, that the Frve
chal l enge would have been sustained in favor of M. Buenoano, and
that Martz's testinony woul d have been excluded as a matter of |aw
This assertion is a clear msapplication of the relevant case |aw.
merit.

This Court recently addressed this question in Kinbrouuh v.

State, 700 So.2d 634, 637 (Fla. 1997), stating:

[Wlhen scientific evidence is to be offered
which is of the same type that has al ready
been received in a substantial nunmber of other
Fl ori da cases, any i nquiry into its
reliability for purposes of admssibility is
only necessary when the opposing party nakes a
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tinely request for such an inquiry supported
by authorities indicating that there may not
be general scientific acceptance of the
techni que enpl oyed. Correll v. State, 523
So.2d 562, 567 (Fla.1988); see also Henvard
v. State 689 So.2d 239, 248 (Fla.1996);

WAshi nat on v. State, 653 So.2d 362, 365
(Fla.1994); Robinson v. State, 610 So.2d 1288,
1291 (Fla.1992).

Kimbrouah v. State, 700 So.2d 634, 637 (Fla. 1997) (enphasis added)

Despite the oft asserted challenge to Martz’s "lower threshold
of scientific proof than is generally accepted in forensic science"
and lack of “"appropriate scientific rigor in his approach to
exam nations," Buenoano has sinply failed to present any support
for the proposition that the general scientific methods enployed,
infrared analysis, x-ray analysis, and nass spectronetry analysis,

do not enjoy “ general scientific acceptance. 7 Kinbrouuh v. State,

700 So.2d at 637. The question of Martz's enploynment of those

nmethods is credibility issue that is subject to challenge on direct

exam nat i on. Mirray v. State, 692 So.2d 157, 161 (Fla. 1997) It

does not serve to exclude the testinony. Therefore, a Frve

hearing would have been inappropriate had it been requested.

It was not requested, however. To the contrary, this evidence
was admtted by stipulation and was limted to the fact that the
[ Vicon-(C capsules were forwarded to the FB | aboratory in
Washi ngton, DC and exami ned by chenist Roger Martz and that Martz
determ ned that the capsules contained paraformal dehyde. (R 102)

Clearly, this was a tactical decision by defense counsel to limt
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the inpact of Martz' testinony. In any case, there was no
objection to the adm ssion of this testinony. Accordingly, this
claimis procedurally barred. Hadden v. State, 690 So0.2d 573 (Fla.
1997) . Buenoano cannot excuse this bar by sinply asserting that
counsel was ineffective for failing to raise the claim Robi nson
v. State, 23 Fla. Law Weekly S85, 588-89 (Fla. February 12, 1998);

Johnson v. State, 695 So. 2d 263, 265 (Fla. 1996).
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ISSUE 111

. THE TRIAL COURT DID NOT ERR |IN DENYING
POSTCONVI CTI ON RELI EF AND FINDING  THAT
BUENOCANO HAS ESTABLI SHED NO BASIS TO AMEND HER
THI RD RULE 3. 850 MOT!1 ON BASED ON
| NVESTI GATI ONS CONCERNI NG THE FBI  CRI ME LAB.

In denying relief on this claim (set forth as issue Il in
Buenoano's postconviction nmotion), the trial court concluded, in

pertinent part,

[Issue 11, postconviction notion]

In this claim Buenoano argues she should be granted
a stay of execution so that she may receive the renmainder
of the Federal Bureau of Investigation (FBI) docunents
pertaining to FBI Exam ner Roger Martz and thereafter
i nvestigate and devel op any potential clainms she may have
with regard to these docunents.

Wth regard to Buenoano's assertion that she was
. prevented from "referring in [her rule 3.850 notion] or
in open court to several pages of documents because the
State's appeal of this Court's denial of a protective
order [was at the time she prepared her motion]
undecided,” the Court notes that only ten of the
nmul titude of docunments pertaining to FBI Exam ner Roger
Martz were under seal and that Buenoano was not
prohibited in any way whatsoever from referring to the
renmai nder of the docunents.

The investigation at the FBI Laboratory that
Buenoano referred to in her rule 3.850 motion resulted in
the preparation and April 1997 rel ease of a docunent
entitled "The FBI Laboratory: An Investigation into
Laboratory Practi ces and Al | eged M sconduct in
Expl osives-Rel ated and Qher Cases (hereinafter referred
to as 'FBl Investigation Report')." The allegations
whi ch caused the investigation to take place were brought
to the Ofice of the Inspector General's (OG attention
by Supervisory Special Agent Frederic Witehurst, a Ph.D.
scienti st enployed in the FBI Laboratory. FBI
| nvestigation Report, 1. During the course of conducting
its investigation, the OG also investigated problens
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that it identified itself, as well as information brought
to its attention by other enployees in the Laboratory.
Id.

The investigation spanned nore than eighteen nonths
and addressed a very large nunber of allegations. Id.
Most of the hundreds of allegations nade by Witehurst
were not substantiated; sone inportant ones were. Id. at
1-2. Some of the allegations pertained to FBlI Exam ner
Roger Mart z.

Roger Martz becanme an examner in the Chemistry-
Toxi cology Unit (CTU) of the FBI in 1980 and has been the
chief of the CTU since July 1989. 1Id. at 445. The
allegations regarding Roger Martz resulted in the AG
concluding that:

Roger Martz lacks the credibility and judgment
t hat are essential for a unit chi ef,

particularly one who should be substantively
evaluating a range of forensic disciplines.

We found Martz lacking in credibility because,

in matters we have discussed above, he failed
to perform adequate analyses to support his
conclusions and he did not accurately or
persuasi vely describe his work. W reconmend
that Martz not hold a supervisory position.

The Laboratory should evaluate whether he
shoul d continue to serve as an exam ner or
whet her he would better serve the FBI in a
position outside the Laboratory. [f Martz
continues to work as an examner, we suggest
that he be supervised by a scientist qualified
to review his work substantively and that he
be counseled on the inportance of testifying
directly, clearly and objectively, on the role
of protocols in the Laboratory's forensics

wor Kk, and on the need for adequate case
docunent ati on. Finally, we recomend that
anot her qualified exam ner review any

anal ytical work by Martz that is to be used as
a basis for future testinony.

Id. at 448.
Al t hough Roger Martz did testify in the case arising

out of Escanmbia County which resulted in the State
obtaining a conviction against Buenoano for the attenpted
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nmurder of John GCentry, Roger Martz did not testify in
this case (the case which resulted in the State obtaining
a conviction against Buenoano for the nmurder of James

Coodyear) . Martz's involvenent in this case was nerely
the fact that he was mentioned in a stipulation that was
placed into the record at the trial of this matter. Sai d

stipulation provided as follows:

[i]t’s been stipulated by the State and
the defense that the pills that M. Gentry
testified to were retrieved by Detectives
Chanberlain and Steele of the Pensacola Police
Departnment, that those pills were taken into
evidence by Oficer Oaendolyn Pate, that she
then in turn transmtted those pills to the
Florida Departnent of Law Enforcenent, where
they were analyzed by a chem st by the name of
Marion Estees.

M. Estees determ ned, one, that the
contai ner of the capsules were Vicon C type
capsules, two, that M. Estees was unable to
determine the contents of the capsules.

Those capsul es wer e subsequent |y
forwarded to the Feder al Bureau of
| nvestigation's | aboratory in Washington,

D.C., and examined by a chem st by the nanme of
Roger Markz [sic] of the FBI. M. Mrtz [sic]
determ ned that the capsules were Vicon C and
that the substance contained inside of those
capsules was paraformal dehyde, Class Il
poi son.

It's been further stipulated by the State
and the defense that search warrants were
executed by the police, Pensacola Police
Departnment, on the home and busi ness of the
defendant in July of 1983, in Pensacol a,
Florida, that as a result of the execution of
that search warrant of her hone there was no
par af or mal dehyde found, nor any arsenic.

That as a result of the execution of the
search warrant at her business, Fingers and
Faces, there was no paraforml dehyde found
there, nor was there any arsenic found there.

(Record on Di rect Appeal fol | owi ng convi ction
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(hereinafter ‘R’), pages 1012-1013.)

This Court obviously has no know edge of the bases
upon whi ch counsel for Buenoano and counsel for the State
agreed to enter into the stipulation quoted above.
However, that matter is irrelevant. Buenoano willingly
agreed to enter into evidence a statenent that Roger
Martz examned the pills in the Gentry case, and that he
concluded that those pills contained paraformal dehyde.
Buenoano has not alleged that she was in any way
prohibited from testing the pills, and if she contested
Martz's finding t hat the pills cont ai ned
par af or mal dehyde, she could have conducted her own
exam nation of said pills back at the time when she was
on trial in Escanbia County for the attenpted mnurder of
John Gentry.

Any claim that Buenoano received ineffective
assistance of trial counsel because said stipulation was
entered into evidence is procedurally barred because
Buenoano has raised claims of ineffective assistance of
trial counsel in a prior rule 3.850 notion. See Buenoano

V. Dugger, 559 so. 2d 116 (Fla. 1990). It is well
established that ineffective assistance of counsel clains
cannot be raised on a pieceneal basis. See Pose v.

State, 702 So. 2d 221 (Fla. 1997).

Any claim predicated upon the FBl docunent s
pertaining to Roger Martz would be a claim based upon
either newy discovered evidence or Brady evidence. n
order to prevail on a claimof newy discovered evidence,
the asserted facts nust have been unknown by the trial
court , by the party, or by counsel at the time of trial,
it nust appear that the defendant or his counsel could
not have known them by the use of due diligence, and the
new y discovered evidence nust be of such a nature that
it would probably produce an acquittal on retrial. Jones
v. State, 591 So. 2d 911 (Fla. 1991).

It is undisputed that prior to April 1997, the facts
regarding the problenms associated with Roger Mrtz's work
on FBlI cases were not known by the trial court, Buenoano,
or counsel for either the State or Buenoano. In fact,
nost of the cases in which he apparently erred had not
yet even occurred at the time of Buenoano's trial.
Furthermore, it is clear that at the tine of trial, said
facts regarding the problenms associated with his work
could not have been known by Buenoano by the use of due
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di I'i gence. Theref ore, for purposes of determning
whet her Buenoano could prevail on a claim of newy
di scovered evidence, the issue becomes whether this
evidence is "of such a nature that it would probably
produce an acquittal on retrial." Id.

Evi dence that there were problens with Roger Martz's
work on cases nost likely would have had sone sort of
i npact on the evidence that the State presented with
regard to the Gentry attenpted nurder. However, this
evidence at most would have provided inpeachnent
evidence, and based upon the evidence that the State
presented at trial, which is referred to below, there is
no responsi ble probability that this evidence would
produce an acquittal on retrial.

Moreover, even if none of the testinony or evidence
regarding the Gentry case had been presented at trial,
there was still significant evidence presented by the
State to support Buenoano's quilt. Specifically, the
State presented the testinony of Dr. R C. Auchenbach and
Dr. Leonard Bednarczyk, who both testified that they
believed M. Goodyear's death was related to arsenic
poi soni ng. (R 233-333, specifically 264-267, R 334-
396, specifically 347-349).

Additionally, the State presented the testinony of
Ms. Constance Lang. (R. 459-499.) Ms. Lang's testinony
i ncluded statenents that she and Buenoano becanme "as
close as sister” (R 461) and that Buenoano woul d "joke"
with her about how they could solve their problens with
their husbands by poisoning them with arsenic. (R 463,
470, 480-486, 495-499).

The State also presented the testinony of M. Debra

Sins. (R 567-583.) M. Sins testified that Buenoano
hesitated to take Goodyear to the hospital after he
exhibited signs of illness. (R 571-573, 575-578.)

Further, the State presented the testinmony of M.
Mary Beverly Oaens. (R 655-690.) M. Owmens testified
that Buenoano informed her that she could kill her
husband with fly or sone other type of insect poison and
that there was "no way they could ever find out, because
the autopsy won't show up unless they are really | ooking
for that." (R 660-664, 666-665  686-688.) Further, M.
Onens testified that Buenoano confessed to her that she
had killed Janes Goodyear with arsenic. (R 661, 674-
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679, 688, 690.)

Moreover, the State presented the testinony of
Lodell Morris. (R 695-733.) M. Mrris also testified
that Buenoano told him she had killed her husband, Janes
Goodyear . (R 697-698, 715.) Furthermore, M. Morris
testified as to how his son, Bobby Joe Mrris, who had
been living with Buenoano, died after exhibiting synptons
which were simlar to the synptons which M. Goodyear
suffered from before his death. (R 710.)

The State also presented testinony regarding the
i nsurance policies that Buenoano had taken out on Janmes
Goodyear and Bobby Joe Morris. (R 420-439; 719-733;
734-742; T43-748; 749-754.) Additionally, the State
presented evidence that the death of Bobby Joe Mrris was
also the result of acute arsenic poisoning. (R 756-789;
836-854; 857-867; 868-912; 919-947.) In light of all of
this evidence, there is no way that the introduction of
evidence regarding Martz's errors at the FBlI Laboratory
"woul d probably produce an acquittal on retrial." Id.

The test for determning the effect of the State's
failure to disclose exculpatory evidence in violation of
Bradv v. Maryland, 373 U.S. 83, 83 S. C. 1194, 10 L. Ed.
2d 215 (1963), is whether there is a reasonable
probability that had the evidence been disclosed to the
defense, the result of the proceeding would have been
different. United States v. Baalev, 473 US. 667, 682,
105 S. Ct. 3375, 3383, 87 L. Ed. 2d 481 (1985). The
evidence concerning Roger Martz's errors at the FBI
Laboratory constitutes, at nost, inpeachment evidence in
[ight of the fact that Buenoano does not have any basis
to assert that the conclusions he reached regarding the
Vicon C capsul es were erroneous. However, assum ng
arguendo that the Martz evidence constitutes excul patory
Brady evidence in this case, based upon all of the
evidence specifically referred to above, there is no
reasonabl e probability that the result of the proceeding
woul d have been different had the evidence regarding
Martz's problenms at the FBI Laboratory been disclosed to
t he defense.

Wth regard to Buenoano's assertion that State
agenci es have obstructed the 0IG’s investigation of Roger
Martz's work on the Buenoano cases, and that the State
msled the OG with regard to the role that Martz played
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in Buenoano's trials and convictions, the Court finds
that the FBlI Investigation Report was issued before the
allegedly obstructive and deceptive practices of the
State agenci es. Furthermore, after apparently receiving
correspondence from Buenoano's counsel regarding Martz's
i nvol venent in Buenoano's cases, the FBl sent a letter
dat ed February 25, 1998 to Buenoano's counsel that
stat es:

W are in receipt of your letter, dated
February 20, 1998, requesting pernmission to
interview Frederic Witehurst regarding any
all eged role of the FBI Supervisory Agent
(SSA) Roger Martz in the convictions obtained
by the State of Florida against your client,
Judy Buenoano. We hereby deny that request
since we have determned that any such role
that SSA mght have played in your client's
convictions was, at nmost, both collateral and
remote.

Upon investigation of SSA Martz's alleged
role in the convictions against your client,
we have determned that SSA Martz performed an
analysis in an investigation that did not
result in a charged crine. H s analysis was
only included, among ot her anal yses, in
testinony that was submitted into evidence as
collateral crinmes evidence by the prosecution.
It is our understanding that SSA Martz did not
testify in the trial of the charge for which
Ms. Buenoano faces the death penalty. The
crucial forensic evidence in the capital case
appears to have been given by forensic
toxi cologist, Dr. Leonard Bednarczyk and the
Orange County Medical Exam ner, Dr. Thomas
Hegert. Moreover, the poisoning case for
which SSA Martz performed the analysis was not
investigated by the Departnment of Justice
I nspector General, and all findings concerning
SSA Martz's performance in the |aboratory were
made public in his Report on the FB
Laboratory alnost a year ago.

For all these reasons, we deny your
request to interview Frederic Witehurst
concerning this matter.
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(enphasis in original). Thus, despite the fact that the
O G exam ned problens and cases that were pointed out to
it by Witehurst and problems that it discovered on its
own during the course of its investigation, apparently
nothing alerted the OGto any errors with regard to
Martz's work in the Buenoano Escambia County case. Si nce
the extensive investigation was conducted and the report
was issued before the alleged msconduct of the State
agencies, this Court finds that Buenoano's claim that the
State agencies have obstructed the 0IG’s investigation of
Roger Martz's work on the Buenoano cases, and that the
State msled the OG with regard to the role that Mrtz
pl ayed in Buenoano's trials and convictions does not
provide a basis for relief.

Based upon the foregoing, this Court finds that

Buenoano is not entitled to relief on Claim Il of her
rule 3.850 notion.

The trial court's well-reasoned, conpr ehensi ve deni al of

postconviction relief on this issue must be affirmed. The U.S.
Departnment of Justice has not been msled for purposes of naking
any critical decision regarding whether Roger Mrtz' testinmony was
presented during the Escanbia County trial involving bonmbing victim
John Gentry or regarding the collateral crime evidence presented in
the Orange County death penalty prosecution.

In April of 1997, the Ofice of the Inspector General [OQG
released its report to the public regarding its investigation of
the FBI laboratory, including Roger Martz. Buenoano's cases, Wwhich
occurred in 1984 and 1985, were not discussed anywhere in the AOG
report. In fact, FBI Agent Whitehurst did not begin working in the
FBI Laboratory until 1986. [OE Report at 2]

During the sumer after the release of the CIG report,
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Assistant State Attorney John Spencer, relying on the erroneous
recollection of the former state prosecutor, incorrectly advised
the FBI Task Force that Roger Martz was not called as a wtness.
However, Roger Martz did testify as a witness during the Escanbia
trial involving car-bonbing victim John Gentry. Martz' testinony
related solely to the paraformal dehyde contents of the capsules
given to Gentry by Buenoano. The FBI Task Force was not msled by
the Escanbia County prosecutor's correspondence in the sunmmer of
1997 because (1) the FBI Task Force knew Martz had testified in
Escanmbia County, (2) the FBI Task Force had a copy of Martz'
testinmony in the Escanbia case, (3) the FBI Task Force sent a copy
of Mrtz' testinmony in the Escanbia case to the prosecutor, and (4)
the Escanbia prosecutor immediately corrected his error in a
subsequent letter to the FBlI Task Force.

On February 25, 1998, Deputy GCeneral Counsel for the U S
Department of Justice, Federal Bureau of Investigation, notified
CCRC that it was denying cCRC’s request to interview Frederick
Whi tehurst regarding any alleged role of FBlI Supervisory Special
Agent (SSA) Roger Martz. The letter from the Justice Departnent
states in pertinent part:

"H's [Martz] analysis was only included, anong

ot her anal yses, in t esti nony t hat was
submtted into evidence as collateral crines
evi dence by the prosecution. It is our

understanding that SSA Martz did not testify
in the trial of the charge for which M.
Buenoano faces the death penalty. The crucial
forensic evidence in the capital case appears
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to have been given by forensic toxicologist,

Dr. Leonard Bednarczyk and the Orange County

Medi cal Exam ner, Dr. Thomas Hegert.

Moreover, the poisoning case for which SSA

Mart z per f or med the anal ysi s was not

investigated by the Department of Justice

| nspector General and all findings concerning

SSA Martz' performance in the FBlI Laboratory

were made public in his report on the FBI

Laboratory alnost a year ago.
Martz' ~conclusion, that the capsules given to Gentry by Buenoano
cont ai ned parafornal dehyde, was presented to the Orange County jury
via stipulation. Moreover, during the defense case in Orange
County, in response to the Wllianms rule evidence, Buenoano
presented the stipulated testinony of Dr. Potter, a pathol ogi st who
obtained the capsule from the Pensacola Police Departnent.

The U S. Department of Justice has not been misled for

purposes of making any critical decision regarding whether Roger
Martz' testinony was presented during the Escanbia County trial
i nvol ving bonmbing victim John Gentry or regarding the collateral
crime evidence presented in the Orange County death penalty
prosecuti on. Buenoano has not, and cannot, establish that she is
entitled to any relief based on Frederic Witehurst's subsequent
criticisms of Martz in unrelated cases. For the follow ng reasons,

Buenoano's criticisnms of Martz are unavailing.

Dr owni nu nur der of M chael Goodyear

Santa Rosa County:
Roger Martz had NOTHNG to do with the drowning nurder

investigation of Mchael Goodyear. His testimony was never
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introduced during the Santa Rosa trial. Buenoano was indicted on
January 11, 1994, by the Santa Rosa County Gand Jury for the first
degree nurder of her paralyzed son M chael Goodyear, by dr owni ng
him and grand theft of nore than $20,000 from Prudential Life
I nsurance. (Santa Rosa Record R 2176).

M chael was nurdered on My 13, 1980. The jury returned its
verdict on April 2, 1984. (SR 2198-2199). Buenoano applied for a
$20,000 life insurance policy on Mchael on OCctober 8, 1979 (SR
737). Buenoano reinstated childhood policies on Mchael on April
5 1980 (SR 734). Mchael Goodyear's forged signatures appeared on
the policies (SR 901). On My 12, 1980, Buenoano drove to Tanpa to
bring her paralyzed son, M chael Goodyear, hone from the VA
hospital. The next day, May 13, 1980, Buenoano took M chael (who
was 5'10" and weighed only 120 pounds, whose arms and |egs were
shrinking away and who was weighted down with braces on his
paral ytic, degenerative legs), on a canoe trip. Mchael drowned in
the river. Wien Mchael's body was recovered from the bottom of
the river, he was not wearing a life jacket or ski belt. When a
fisherman who happened upon Buenoano, she told him "there's no use
goi ng back because the boy was already gone." (SR 138). She also
chose to drink a beer on the shore before calling the rescue team
(SR 143).

Col orado _arsenic poisoning_of Bobby Joe Mrris

Roger Martz had nothing to do with the investigation of the
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arseni ¢ poisoning death of Bobby Joe Mrris. | ndependent evi dence
was presented at trial that Bobby Joe Mrris, wth whom Buenoano
lived after Goodyear's death, became ill and died after exhibiting
the sane synptons of vomiting, nausea, fever and hallucinating that
Goodyear exhibited before his death. When Morris' remains were

exhumed in 1984, the tissue analysis revealed acute arsenic

poi soni ng. Once again, Buenoano, who represented herself as
Morris' wfe, was the beneficiary on nultiple life insurance
polici es.

Escanbia County attempted nurder of John Centry:

On March 30, 1984, an information was filed in the circuit
court in and for Escanbia County charging Buenoano with the
attenpted nurder of John Gentry by placing, or causing to be
placed, an explosive device in his car. On June 25, 1983, when
John Gentry, who had parked his car in a Location directed by
Buenoano and who left the restaurant alone, again at Buenoano's
direction, started his car and turned on the lights, the car bonb
expl oded. EC307; 308. During the Escanbia County trial, GCentry
testified that he started getting violently ill around Novenmber and
Decenmber of 1982. EC301. Gentry had to be hospitalized.
According to Gentry, Buenoano suggested he take Vicon-C tablets
when he came down with a cold and she gave himtwo of these a day.
EC302. Gentry was hospitalized for two weeks in Decenber and

during his hospitalization he inproved alnost immediately. EC302.
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VWhen he returned to Buenoano's honme she began giving him the
capsul es again and he once again becanme ill. After about a week,
Gentry quit taking the pills altogether. However, he saved two of
the pills to have them analyzed to see if he was having a reaction
to anything in the capsules. Gentry wapped two pills in a
cigarette cellophane and placed them in his briefcase. EC303.

These capsul es which Gentry saved were eventually forwarded to
the FBlI Laboratory and Roger Martz, who exam ned the capsules and
found the capsules contained parafornmaldehyde. Dr. Janmes Potter,
a pathologist, testified at trial that paraforml dehyde, if
ingested by a human, would irritate and damage the menbranes or any
tissues. Dr. Potter also concluded that it would take a large
nunber of capsules the size of capsules Gentry had taken in order
to cause death. EC45

Oranae County nmurder by arsenic woisonina of Janmes Goodvear

Roger Martz had NOTHING to do with the investigation of the
nurder by arsenic poisoning of Sgt. James Goodyear.

Roger Martz' role in the arsenic poisoning trial of victim
James Goodyear was limted to a stipulation introduced during the
State's case regarding a Wllianms rule victim John Gentry. During
the Orange County case, the defense also relied on the stipulated
testinony of witness Dr. Potter.

The Orange County prosecution for the arsenic poisoning of

James CGoodyear relied on two WIllians rule victins, Bobby Mrris,
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who died as a result of arsenic poisoning and John Gentry who was
gi ven parafornal dehyde capsules provided by Buenoano. \Wen Gentry
refused to take any nore of the pills which nmade himviolently ill,
his car was bonbed.

Buenoano's challenge to the testinmony of Roger Martz in this
case closely resenbles the post-conviction conplaints |odged in

Correll v, State 698 So. 2d 522 (Fla. 1997). In Correll t he

defendant filed a rule 3.850 notion, asserting newy discovered
evidence and violations of chapter 119, Florida Statutes (1993).
The notion alleged that Correll had recently discovered that Judith
Bunker, the State's expert wtness on blood splatters, had
m srepresented her educational background and experience. The
notion also alleged that various agencies had failed to conply with
Correll's request for public docunents related to whether or not
t hese agencies had actually consulted with Bunker in her capacity
as an expert in blood stain analysis. The trial judge, who
presided at Correll's trial, sumarily denied relief. Correll then
filed a motion to disqualify the trial judge on the grounds that
the judge had relied on personal know edge in denying Correll's
claims and that the judge was biased against Correll's counsel.
This notion was also denied. Correll appealed the denial of his
rule 3.850 motion and the notion to disqualify. In affirmng the
deni al of postconviction relief, this Court explained:

W agree with the trial court that the evidence proffered by
Correll does not qualify as newy discovered evidence because it
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was di scoverable at the tinme of trial. However, even if the
evidence was not discoverable at the tinme of trial, the
di screpanci es between the |evel of education, training, and
experience Bunker testified to at trial and the asserted |evel of
education, training, and experience she actually had were not so
great as to nmake any difference in the outcone of the case.

Moreover, Bunker's vita, which anong other things, falsely set
forth that Bunker had a high school diplom, was never seen by the
jury. Thus, any misrepresentations contained in the vita are
irrelevant to Correll's claim

The only alleged msrepresentation of any inport was Bunker's
assertion that she had worked as an assistant and technical
specialist for the nedical examner's office from 1970 through
1982, when in reality she was a secretary at the nedical exam ner's
office from1970 to 1974, an assistant to the nedical exam ner from
1974 to 1981, and a technical specialist for the last five nonths
of her enploynent with the medical examner's office. In view of
the fact that it is undisputed that she worked on thousands of
cases while in the enploy of the medical exam ner, even this
di screpancy becones |ess serious.

However, assunming for the sake of argunent that Bunker's
testinony did contain serious discrepancies that could not have
been discovered during trial, we are convinced that these
di screpancies did not have any inpact on the outcone of the case in
[ight of the overwhel m ng evidence presented at trial in support of
Correll's quilt. Moreover, Bunker's testinony was not crucial to
the State's case and nerely corroborated the nedical examner's
t esti nony. Correll's argunent that Bunker's testinmony greatly
affected the outcone of the case because it was the only evidence
presented in support of the State's "single-killer" theory is
neritless because there was overwhel m ng evidence of Correll's
guilt regardl ess of whether other perpetrators were involved in the
mur der s.

All of Correll's public records requests went to the issue of
whet her various agencies had consulted with Bunker as an expert
witness. The requests were therefore directly related to his newy
di scovered evidence claim Because the trial court determi ned that
Correll's newly discovered evidence claim was w thout nmerit, the
trial court's sunmary denial of Correll's related public records
claim was proper.

Buenoano alleges ineffective assistance of her current

collateral counsel as a basis for relief. Claims of ineffective
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assi stance of postconviction counsel do not present a valid basis

for relief. See Lanbrix v. State, 698 So. 2d 247, 248 (Fla. 1996),

citing Murrav v. G arratano, 492 U.S. 1, 109 §.Ct. 2765, 106

L.Ed.2d 1 (1989); Pennsvlvania v. Finley, 481 U S. 551, 107 s.ct.

1990, 95 L.Ed.2d 539 (1987) (the Sixth Amendment right to appointed
counsel extends to the first appeal as a matter of right and no
further).

On April 9, 1997, Buenoano requested information from the
Department of Justice concerning their inpending publication of the
FBI Lab investigation and anal yst Roger Martz. One week later the
reports becanme public and were rel eased to everyone, including
Buenoano. The dates of Spencer's letters, June and August of 1997,
had no inpact whatsoever on what was contained in the OG report.

Buenoano also relies on a excerpt of the O G report concerning
"materials discussed above”. The 01G’s findings with regard to
other cases which occurred years after Buenoano's trial are of no
benefit to her. At best, Buenoano has arguabl e inpeachnent
evidence but this inpeachnent was not material to Buenoano's guilt
or conviction. Buenoano has never alleged that Martz was unable to
recogni ze paraf ormal dehyde. Buenoano paints Martz as a villain
W t hout recognizing that the tests he conducted and the results he
reached could have been but were not challenged at trial. This
underlying claim is procedurally barred. Buenoano criticizes the

speed with which the FBI material was provided to Buenoano.
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However, the prosecutor only received the FBI materials in Decenber
of 1997 and it was the prosecutor who brought the FBI naterials to
the attention of this Court and Buenoano with regard to a Brady in
canera request.

Because the FBlI investigation into the FBI Lab was concluded
before the Spencer letters, Buenoano cannot possibly attribute any
statenment by the prosecutors as causing the FBI Lab Task Force not

to conduct an investigation into Buenoano.
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| SSUE |V

WHETHER BUENOANO HAS BEEN DENI ED ANY RI GHTS
UNDER FLORIDA'S PUBLI C RECORDS LAW

Buenoano next challenges the trial court's summary denial of
her public records claim as a basis for postconviction relief.
Buenoano asserts that various state agencies have failed to conply
with Chapter 119, Florida Statutes, and that she should not have
been forced to file an anended 3.850 notion until she was satisfied
that there has been full conpliance with Florida's public records
law. However, a review of the record fails to establish any reason
to prolong this matter for further public records litigation. The
conclusory allegations included in this claimare procedurally
barred and w thout nerit.

The allegation that Buenoano had been denied access to public
records was initially presented to the court below in Mtions to
Compel filed in February, 1998 (R 887). Followng a hearing to
determne the status of public records requests and an in canera
review of the docunents that various agencies had w thheld as
exenpt from Chapter 119 in responding to the requests, the trial
court issued a conprehensive Order on March 11, 1998 (R 887-904).
The court concluded that nost of the documents were properly
w thheld as exenpt from disclosure, but ordered that sonme nedical
records and redacted copies of documents containing confidential
victim or juvenile information be provided to Buenoano (R 887-

903). Al sealed docunments which have not been disclosed are now
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before this Court, and this Court can certainly determ ne the
legitimacy of the statutory exenptions claimed by the state and
uphel d by the judge bel ow.

Al t hough the court below continues to attenpt to assist
Buenoano in her search for public records, the judge properly
deni ed the asserted | ack of disclosure fromthe fifteen |isted
agencies as a basis for granting relief from Buenoano's pending
execution. The court determined that, with due diligence, counsel
for Buenoano could have obtained these records |ong ago; therefore,
her failure to do so offered no basis for consideration of this
claimin her third nmotion for postconviction relief.

The trial court's rejection of this claimas procedurally
barred is well supported by the facts and the applicable |aw
Buenoano's conviction and sentence becane final nearly a decade
ago, in 1988. Mst of the public records which she is conplaining
having not been disclosed were not requested until January, 1998;
the earliest requests were made in January, 1997, but allegations
of nonconpliance were not presented to the trial court until the
filing of the notions to conmpel in February, 1998. This Court has
consi stently acknow edged that capital defendants nust use due
diligence in seeking information contained in public records for
timely presentation in postconviction claims. Where pertinent
information was available, but was not sought in time to be used in

the initial postconviction proceeding, any underlying claim is
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necessarily barred from a successive notion. Steinhorst _v. State
695 So.2d 1245, 1247-49 (Fla. 1997); Parter v. State, 653 So.2d

374, 378 (Fla. 1995); _Zeigler_v. State, 632 S0.2d 48, 50 (Fla.

1993) ; Aaan v. State, 560 So.2d 222, 223 (Fla. 1990); Demps V.
State, 515 30.2d 196, 198 (Fla. 1987). Any information which m ght
be obtained from any disclosure at this point could not form the
basis of a cognizable claim Thus, the trial court properly
rejected this claim summarily, and the fact that the court
proceeded with a Huff hearing and consideration of the amended
3.850 motion as filed before ruling on the motions to conpel is
i nsi gnificant,

A review of Buenoano's specific claim confirns that no relief
Is warranted on this issue. Buenoano contends that fifteen state
agencies have failed to conply with her requests for public
records:

1) Orange County State Attorney's Ofice;

2) Orange County Sheriff's Departnment;

3) Florida Departnent of Law Enforcenent;

4) Orange County Medical Exam ner;

5) Broward County Medical Exam ner;

6) Met ro- Dade County Medical Exam ner;

7) Dr. Leonard Bednarczyk;

8) Escanmbia County State Attorney,;
9) Pensacol a Police Departnent;

10 Escanbia County Sheriff's Departnent;
11 Santa Rosa County Sheriff's Departnent;
12 Santa Rosa County State Attorney;

Escanbia County Medical Examner; and

)
)
)
13) kaloosa County Medical Exam ner;
)
) The Florida Bar.

O these agencies, only three agencies are within the circuit
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court’s jurisdiction, Records conpliance by |aw enforcenent
agenci es, nedical examners, and state attorneys in Broward, Metro-
Dade, Escambia, Santa Rosa, and Ckal oosa counties was beyond the
scope of the postconviction notion filed below and cannot be used

as a basis for further delay. Jackson v. Dugger, 633 So.2d 1051,

1054 (Fla. 1993) ("In this instance, the records requested were not
in the hands of the state attorney and, consequently, seeking those
records in a rule 3.850 proceeding is inproper"); Hof f man v
State, 613 So.2d 504, 506 (Fla. 1992) (access to records of state
agencies outside the judicial circuit in which the case was tried
and those within the circuit that have no connection with the state
attorney nust be pursued under the procedures outlined in chapter
119).

As to records maintained by the Orange County State Attorney,
Sheriff, and Medical Examiner, the trial judge conducted a hearing
on Buenoano's notions to conpel disclosure from these and other
agencies on March 6, 1998. Following the hearing, the judge
specifically ruled that the Oange County State Attorney's Ofice
and the Oange County Sheriff's Ofice have "fully conplied wth
all of Buenoano's public records requests that have been brought to
the attention of this Court as of this date" (R Oder pp. 6, 7,
13). As to the Orange County Medical Examner, the judge ruled
that the nedical records pertaining to Janes Goodyear were

statutorily exempt, however, the exenption did not apply to
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Buenoano because, as Goodyear's wife, she was statutorily entitled
to the medical records of her deceased husband. Thus, the judge
ordered disclosure of these records.

None of the authorities <cited by Buenoano support her
suggestion that due process requires a stay of execution and
additional tine to file an anmended postconviction notion. The
court below expressly acknow edged the cases she cites where this
Court has remanded postconviction cases for resolution of Chapter
119 issues; the court below expressly distinguished these cases,
since they all pertained to the filing of a defendant's initial
post conviction notion. In contrast, this Court has declined to
halt executions or remand for further public records litigation
when a defendant offers conclusory allegations of nonconpliance as
a basis for relief during an active death warrant and/or successive

postconviction litigation. See, Correll v. State, 698 So.2d 522,

524 (Fla. 1997); Wite v. State, 664 So.2d 242 (Fla. 1995); Atkins

v. State, 663 So.2d 624 (Fla. 1995); Porter, 653 So.2d at 378.

Buenoano criticizes the trial judge for remarking that she had
failed to specify any particul ar docunent that she believes to
exi st which has not been disclosed to her, noting that she only had
23-1/2 hours to file her notion. However, she has been engaged in
public records litigation for over a year, and although she had
nmore than 23-1/2 hours to draft her brief in this appeal, she still

has not specifically identified a particular document which has not
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been di scl osed. Simlarly, she criticizes the trial judge for
remarking that he could not fathom how the Florida Bar played any
role in her conviction, claimng that he made this finding w thout
giving her the opportunity to be heard, yet she has not indicated
what information she would relay on this issue if she were granted
the opportunity to be heard.” Her conclusory allegations nerely
illustrate the insufficiency of her pleadings.

On the facts of this case, no violation of Chapter 119 or this
Court's case |law concerning capital defendants' rights to public
records has been denonstrated. No relief is warranted on this

claim

‘¥ 1n 1989 Buenoano filed a petition before this Court seeking
records regarding her trial attorney, Janes Johnston, from the
Florida Bar. See, Judias Buenoano v. Florida Bar, Case No. 68, 091.
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| SSUE V
BUENOANO S UNCHALLENGED PRIOR CONVICTIONS |IN
SANTA ROSA COUNTY AND ESCAMBI A COUNTY DO NOT
CONSTI TUTE A BASI S FOR COLLATERAL RELIEF I N
TH'S TH RD SUCCESSI VE RULE 3.850 MOTI ON.

Buenoano next asserts that the trial court erred in sumarily
denying her claim that the presentation of an unconstitutionally
obtained conviction, i.e., the Escanbia County conviction for the
attenpted nurder of John Gentry, “"deprived [her] of a fair and
reliable trial and capital sentencing determnation.” Buenoano
clainms that she "can plead facts which, if true, entitle her to
relief from her Escanbia County conviction®™ and, therefore, the
trial court should have granted her an evidentiary hearing to
establish said facts. It is the state's position that Buenoano has
not presented an appropriate basis to obtain relief from the death
sentence which was inposed upon her in this case. Neither the
circuit court, nor this Court, can review the legality of the

collateral and presuned valid prior conviction that Buenoano

received in Escambia County. (Calloway v. State., 699 So. 2d 849

(Fla. 3d DCA 1997); Bush v. State, 682 So. 2d 85 (Fla. 1996).

Buenoano's Santa Rosa County conviction for the first degree
murder of her invalid son, Mchael, was affirmed by the First

District Court in 1985. Buenoano v. State, 478 So. 2d 387 (Fla.

1st DCA 1985), jurisdiction inprovidently granted, petition for

review di smssed, Buenoano v. State, 504 So. 2d 762 (Fla. 1987).

The validity of this conviction has not been challenged and is not
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an issue in this case. Buenoano's Escanbia County conviction for
the attenpted nurder of car-bonbing victim John Gentry, however, is
at issue in the instant case. This conviction was affirmed by the

First District Court in 1986. Buenoano v. State, 484 So. 2d 11

(Fla. 1st DCA 1986), cause dism ssed, 488 So. 2d 829 (rFla. 1986).

It is the Escanmbia case in which Roger Martz testified concerning
the Vicon-C capsules which were found to contain paraformal dehyde.
(R 2770). This conviction has never been challenged, let alone
set aside and is, therefore, still wvalid.

On April 5, 1990, alnost eight years ago, this Court declined
to reach Buenoano's post-conviction claim that her death sentence
was unconstitutional because her prior convictions used in
aggravation allegedly were obtained unconstitutionally. This Court
found, and Buenoano conceded, that this issue was not ripe for
revi ew. No challenge had been filed and no basis for a challenge

had been asserted. Buenoano v. Dugger, 559 So. 2d 1116, 1120 (Fl a.

1990).

Now, twelve years after her Escanbia County conviction was
affirmed on direct appeal, and eight years after she abandoned this
claim in her post-conviction appeal from Orange County, Buenoano
again, disputes the validity of her prior conviction. She now
claims that due to the testinony of FBI examner Roger Martz in
establishing the content of the Vicon-C tablets, the presentation

of the prior conviction as an aggravating factor in the instant
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case, deprived her of a fair and reliable trial and capital
. sentencing determ nation.
The circuit court reviewed this claim and stated:

In this claim Buenoano asserts that the
presentation of an unconstitutionally obtained

convi cti on, I.e., the Escanbi a County
conviction for the attenpted nurder of John
Gentry, "deprived [her] of a fair and reliable

trial and capital sentencing determnation.”
Buenoano's claim that she "can plead facts
which, if true, entitle her to relief from her
Escanmbia County conviction" does not provide
her with a basis to obtain relief fromthe
death sentence which was inposed upon her in
this case. Neither this court, nor the
Florida Suprenme Court, can review the legality
of the conviction that Buenoano received in
Escanmbia County. Calloway v. Stats RA9 So.
2d 849 (Fla. 3d DCA 1997); Bush v. State, 682
so. 2d 85 (Fla. 1996). | f Buenoano wishes to
pursue postconviction relief with regard to
the Escanmbia County conviction, she should do

. so;, this Court certainly is not hanpering her
efforts.
Furthermore, in her argunent, Buenoano

conpletely ignores that fact that at the
penalty phase of the proceedings, the State
al so presented evidence of her conviction from
Santa Rosa County for the first degree nurder
of her son, a conviction for which she is
serving a sentence of life inprisonment.
Ther ef ore, even if the Escanbia  County
conviction for the attenpted nmurder of John
Gentry had not been presented, the State
presented evidence of another nurder that
Buenoano was convicted of.

Therefore, there was still another nurder
conviction as an aggravating circunstance to
support the inmposition of the death penalty in
this case.

Based upon the foregoing, the Court finds
t hat Buenoano is not entitled to relief on
Caim IV of her rule 3.850 notion.




As the trial court found, neither the circuit court nor this
Court has jurisdiction to set aside a prior conviction which was
affirmed by the District Court of Appeal and which was used to
establish the prior violent felony aggravating factors. See, Bush

v, State, 682 So. 2d 85 (Fla. 1996); Roberts v. State, 678 So. 2d

1232 (Fla. 1996); Eutzv v. State, 541 So. 2d 1143, 1146 (Fla.

1989) (Death row inmate not entitled to post-conviction relief due
to pendency of collateral proceedings to vacate prior conviction in
another jurisdiction.)

Further, it should be noted that the conviction in Escanbia
County was for the attenmpted nurder of John Gentry by car-bonbing,
not poi soni ng. (R 1519) Accordingly, any inpeachnent evidence
about the content of the capsules, would still |eave intact the
fact that Buenoano bonbed Gentry's car and that he became ill after
ingesting the pills that she insisted he take. In light of this
evi dence, Buenoano would be unable to satisfy the newy discovered
evi dence standard. Correll v. State, 698 So. 2d 522 (Fla. 1997).

Moreover, even if the nowchallenged testinony of Roger Martz
in the Gentry case were to formthe basis for an out-of-tine,
successful challenge to the Escanbia County conviction, a point
which the State specifically denies, Buenoano still has an
addi tional prior nurder conviction for her son, Mchael, in Santa
Rosa County. During the penalty phase of Buenoano's trial, Santa

Rosa County prosecutor, Russell Edgar testified concerning the

84




facts of Buenoano's conviction for the drowning death of her son,
M chael . (R 1556) M chael was paralyzed from the elbows to the
fingertips and from his knees to his toes and was wearing fifteen
pounds of braces. Edgar testified that the defendant, Judy
Buenoano and her other son Janmes, took the handi capped M chael out
in a canoe. He was placed in a folding chair and seated in the
m ddl e of the canoe. He was then taken up river and drowned by his
mot her, Judy Buenoano. (R 1556-57) Buenoano ultimately received
approxi mately $100,000 in life insurance for the death of her son,
M chael . (R 1573)

In any event, while evidence concerning the Vicon-C tablets
was presented in the guilt phase, the evidence presented in support
of the aggravating factor in the penalty phase was limted to
evi dence concerning the car-bonbing. John Gentry and prosecutor
M chael Patterson testified only as to the bonbing of Gentry's car.
Nei ther testified about the Vicon-C tablets. (R 1497-1550)

In Henderson v. Singletary, 617 So.2d 313, 316 (Fla. 1993),

this Court reviewed a simlar claim and stated:

Moreover, Henderson would be entitled to
no relief even if the claim were not barred.
Al t hough Hender son sought post convi cti on
relief in connection with the prior
convi ctions, all relief was denied by the
trial court and an appeal of that denial is
currently pending before the Fifth District

Court of Appeal. (FN4) Because the Putnam
County convictions have not been vacated
Johnson v. M ssissippi, 486 U.S. 578, 108

S.Ct. 1981, 100 L.Ed.2d 575 (1988), is
i napplicable. Tafero v. State, 561 So.2d 557
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(Fla.), cert. denied, 495 U S. 925, 110 s.Ct.
1962, 109 L.Ed.2d 324 (1990); Eutzy v. State
541 So.2d 1143 (Fla.1989); Bundv v. State:
538 So.2d 445 (Fla.1989). Even if the Putnam
County convi ctions wer e vacat ed, t he
aggravating factor of prior conviction of a
capital fel ony woul d still have been
establi shed beyond a reasonable doubt. 1In
this case, Henderson was convicted of three
counts of first-degree nmurder and sentenced to
death for each. As noted above, each of these
convi ctions supports the finding of a prior
capital felony conviction in connection wth
the other sentences. Thus, consideration of
the Putnam County convictions woul d be
harml ess beyond a reasonabl e doubt because
there is anple independent support for this
aggravating factor. Tafero, 561 So.2d at
559.

Henderson v. Singletary, 617 So.2d
313, 316 (Fla. 1993) (enphasis added)

Thus, as this Court held in Henderson and as the trial court
found below, even if the sentence had been chall enged and vacat ed,

the adm ssion of the conviction would be harmess in light of the

prior unchallenged convictions. See, also, Preston v. State, 564
So. 2d 120 (Fla. 1990) (Harm ess error analysis may be applied by
appel late court if conviction for a prior violent felony that
formed the basis for an aggravating circunstance is |later set
asi de.) As Buenoano has failed to establish that the trial court
erred in summarily denying this claim her request for relief

shoul d be deni ed.
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| SSUE VI

BUENOANO S SI XTH AMENDMENT RI GHT TO A FAIR AND

| MPARTI AL JUurRY WAS NOT VI OLATED WHEN JUROR

BATTLE FAILED TO DI SCLCSE DURING  JURY

SELECTION THAT HE HAD BEEN CONVI CTED OF

| NVOLUNTARY MANSLAUGHTER | N PENNSYLVANI A

Buenoano asserts that she is also entitled to a new tri al
because she recently l|earned that one of her jurors was convicted
of involuntary manslaughter in Pennsylvania in 1978 and sentenced
to one to three years inprisonnent in a state institution. Based
on the following, the state asserts that this claimis procedurally
barred and that Buenoano has failed to present any basis upon which
relief can be granted. Wth regard to this claimthe trial court
stated:
In this claim Buenoano all eges on

February 19, 1998, her counsel |earned through
an anonynous tip that Juror J.B. Battle was

convicted of involuntary manslaughter in
Pennsylvania in 1978 and sentenced to one to
three years I npri sonment in a state
institution. Buenoano cont ends this

information is newy discovered evidence, and
that based upon it, she is entitled to a new
trial.

To prevail on a claimbased upon this
evidence, which Buenoano asserts is newy
di scovered evidence, Buenoano nust show that:
1) the facts were previously unknown, 2) the
facts could not have been known by the use of
due diligence, and 3) the evidence would
probably produce an acquittal on retrial.

Jones, 591 Sco.2d at 915. Buenoano has had
over a decade to research and di scover any
al | eged irregularities in t he jurors'

histories; thus, the fact that Juror Battle
had a prior conviction could easily have been
di scovered through the exercise of due
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di i gence. Thus, this claim is procedurally
barred.

However, alternatively, the Court finds
that the evidence that Juror Battle had a
prior conviction would have absolutely no
effect on the outcome of the proceedings, and
it nost certainly would not produce an
acquittal on retrial.

Furt her nor e, Buenoano has not even
attenpted to assert how she was prejudiced by
Juror Battle's presence on the jury. It seens

that if anyone was prejudiced by the presence
on the jury of an individual who had been
convicted of manslaughter and who served tine
in a correctional institution, it would be the
State.

Based upon the foregoing, the Court finds
t hat Buenoano is not entitled to relief on
CaimV of her rule 3.850 notion.

Cainms which could have or should have been raised on direct
appeal are not cognizable in a notion to vacate filed pursuant to

Florida Rule of Crim nal Procedure 3.850. Torres- Arbol eda v.

Dugger, 636 So.2d 1321, 1323 (Fla. 1994); Johnson v. State, 593

So0.2d 206 (Fla.), cert. denied, ... US ___, 113 s. ct. 119

(1992); Raulerson_v. State, 420 So.2d 517 (Fla. 1982); Christopher

v. State, 416 So.2d 450 (Fla. 1982): Alvord v. State, 396 So.2d 194

(Fla. 1981); Meeks v. State, 382 So.2d 673 (Fla. 1980). It is also

not appropriate to use a different argunent to relitigate the same

i ssue. Torr es- Arbol eda, 636 So.2d at 1323; Medina v. State, 573

So.2d 293, 295 (Fla. 1990). The purpose of 3.850 notions is to
provide a nmeans of addressing alleged constitutional errors in a

judgment or sentence, not to review errors which are cognizable on

direct appeal. McCrae v. State, 437 So.2d 1388 (Fla. 1983).
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This claim is procedurally barred. Juror Battle's crimnal
history was not objected to at trial nor was the issue raised on
direct appeal to this Court. In Wllacy v, State, 640 So.2d 1079
(1994), this Court rejected Wllacy's claim that the trial court
erred in denying his notion for new trial based on a claim that a
juror was under prosecution when selected to sit on the jury. This
Court noted that during the trial the State informed WIlacy's
counsel of the juror's status and his counsel voiced no objection.
Accordingly, this Court held that by failing to make a tinely
objection, WIlacy waived the claim

In the instant case, defense counsel did not ask any of the
jurors, including Juror Battle, about their crimnal history. Nor
did he nove to have Juror Battle excused on this or any other
basis. While collateral counsel maintains that this infornmation
could not have been discovered at the time of trial or during the
last two rule 3.850 notions, the record shows that M. Battle, as
did all of the other prospective jurors, filled out a juror voir
dire questionnaire which indicates his crimnal history. (Attached
as Exhibit A On his questionnaire, M. Battle responded
affirmatively to four questions, including a question concerning
whet her he or any nenber of his famly had "ever been accused,
conplainant, or witness in a crimnal case." He also noted that
the jury reached a verdict and that he was related to a |aw

enforcement officer. |f defense counsel was concerned about this
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i ssue he could and should have inquired at that tine. The failure

to do so waives this claim for review Wllacv. See, also, Ford

v. United States, 201 F.2d 300 (1953). Accordingly, this claim

should be denied as procedurally barred. Porter v. State, 478

So.2d 33, 36 (Fla. 1985) (claim of recently discovered evidence that
a grand juror was nmarried to a relative of the victins rejected as

not timely raised.) See, generally, Jenninus v. State, 583 So.2d
316 (Fla. 1991); Swafford v. Dugger, 569 So.2d 1264 (Fla. 1990);

Roberts v. State, 568 So.2d 1255 (Fla. 1990); Blanco v. State, 507

So.2d 1377 (Fla. 1987).

Furthernmore, as this claim was raised for the first tine in
the notion to vacate filed on March 4, 1998, ten years after her
conviction was affirmed on direct appeal it is clearly time-barred.

Remeta v. Dugger, 622 So.2d 452 (Fla. 1993); Roberts v. State, 568

So.2d 1255 (Fla. 1990). Consistent with rule 3.850 (b), this Court
has declined to consider an untinely claim based on evidence which
could have been considered earlier by the exercise of due

di | i gence. Bol ender v. State., 658 So.2d 82 (Fla. 1995); Aaan v.

State, 560 So.2d 222 (Fla. 1990).

Rule 3.850 (b) sets forth the tine limtations for filing a
notion to vacate. It expressly states, in pertinent part, that no
notion shall be filed or considered pursuant to this rule if filed
nore than 2 years after the judgment and sentence become final

unless it alleges that the facts on which the claim is predicated
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were unknown to the novant or the novant's attorney and could not
have been ascertained by the exercise of due diligence. This is
only a threshold requirenent for filing an out of tinme notion.

Bol ender v. State., 658 So.2d 82 (Fla. 1995) In order to prevail on

her claimof newly discovered evidence, however, Buenoano nust
denonstrate that the error would probably produce an acquittal on

retrial. Correll v. State, 698 So0.2d 522 (rFla. 1997); Bolender v,

State, 661 So.2d 278 (Fla. 1995).

To paraphrase this Court's recent decision in Pope v, State,

22 Fla. Law Weekly S743 (Fla. Decenber 4, 19%997), "W do not
over|l ook procedural default lightly. . . .W have clearly held that

successive postconviction relief motions that were filed after the

expiration of the time |limt nust be based on newy discovered
evidence. . . . |Here, [the defendant] has not alleged new or
previously unknown evidence. Nei t her has [she] alleged that a

fundanental constitutional right has been established which should
apply retroactively to [her] case." 1d. at 5744.

Clearly, this evidence was discoverable prior to the instant
proceedi ng. Def ense counsel had the juror questionnaires at trial
and collateral counsel was given these docunents in 1989 by the
State Attorney's Ofice for Orange County at the time of the first
public records request. Further, Buenoano has had 13 years to
research and discover any irregularities in the jurors' histories.

She has not. Therefore, this claim does not satisfy the threshold
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requirenent of rule 3.850(b) nor the first two prongs of Jones.

Even if Buenoano could satisfy the first two prongs, she
clearly does not satisfy the last prong, i.e. that the evidence
woul d probably produce an acquittal on retrial. Unli ke those cases
where new or recanting wtnesses are discovered, the crimnal
history of a juror in no way affects the quantum of evidence
presented bel ow. Thus, on retrial, where the same evidence would
be presented, the history of a prior juror would not probably
produce an acquittal or a reduction in the sentence.’

Buenoano asserts error based on Skiles v. Rvder Truck Lines,

| nc. 267 So.2d 379 (Fla. 1973) and Dela Rosa v. Zequeria, 659

So.2d 239 (Fla. 1995). The state nmintains that whether Buenoano
woul d have been entitled to relief on this claim on direct appeal
or inatinely filed notion for new trial is not binding in a
successive collateral notion. On direct appeal, this Court is
precluded from reversing a conviction unless harnful error has been
shown. §59.041 Fla. Stat. Wereas, this Court has repeatedly held
that in order to file an untinmely notion, the defendant nust assert
that she has newy discovered evidence and that in order to prevail
on a newy discovered evidence claim the defendant nust show that
the error would probably produce an acquittal on retrial. Correll

v. State 698 So.2d 522 (Fla. 1997) (blood spatter expert's

exaggeration of her credentials qualified did not constitute newy

> The jury recomendation in the instant case was 10-2. (R 2329)
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di scovered evidence requiring reversal where discrepancies were not
so great as to nmke any difference in outcome of capital nurder
trial where evidence of guilt was overwhelmng); Stewart v, State
632 So0.2d 59 (Fla. 1993) (Evidence that certain persons, including
fornmer state attorney who prosecuted defendant, had rethought their
prior positions on the propriety and efficacy of the death penalty
did not show newly discovered evidence entitling defendant to a new
trial.)

Moreover, even if those cases were applicable, it is clear
that the juror's concealment of a material fact only denies to the
party affected the right to make an intelligent judgnment as to
whether a juror should be excused and that the failure to disclose
the information was not attributable to the conplaining party's

| ack of diligence. De La Rosa v. Zequeira, 659 So.2d 239, 241 (Fla.

1995) ; Skiles v. Rvder Truck Lines, Inc., 267 So.2d 379 (Fla.

1973). In the instant case, the party inquiring concerning
crimnal background and the party affected by the crimnal
background was the state, not the defense and the failure to
disclose the information was attributable to Buenoano's |ack of
diligence and is not excused by the prosecutor's previous inquiry
to the panel

During voir dire, the prosecutor Belvin Perry inquired of the
fifty-four person panel as follows:

By M. Perry: Now, have you or any of vyour
famly nmenbers or close friends ever been
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personally interested in the outcone of any
crimnal case, that is, have any interest in
the outcome of any crimnal case? Anyone
here?
(R 4, 48)
Prospective juror Lomen responded that he had prosecuted
several shoplifters. (R 49) M. Perry then noved on to his next
question. He did not inquire again to the entire panel.
Subsequently, however, he asked:
Al right, Have any of you or your close
friends or famly nenbers ever been a victim
of a crine, other than M. Lomen?
(R 49)
The record does not reflect that Juror Battle responded to either
question propounded by the prosecutor. (R 49)
Regardl ess, because the state, not the defense, was the party
inquiring and the party affected, Buenoano would not have been

entitled to relief on this claimeven if it had been tinely raised

in a prior proceeding. In State v. Rodgers, 347 So.2d 610 (Fla

1977), this Court held that a defendant was not entitled to a new
trial where an underage juror, who was statutorily disqualified,
sat on the jury because there no evidence that indicated the juror
rendered unfair or inpartial vote and where defense counsel did not
object to the juror until after the verdict.

The holding in Rodaers was recently revisited by this Court in

Lowrev_V. State, 23 Fla. Law Wekly s27a (Fla. January 15, 1998)

In Lowrey. this Court held based on the unique circunstances
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presented that it was reversible error for the trial court to deny
a notion for new trial where a juror who was under a pending
prosecution when he served but, though asked, failed to reveal the
prosecution.® Lowrey, however, tinely objected to the juror and
the issue was properly raised on appeal. Further, unlike the
circumstance of our case where Juror Battle's conviction was an
out-of-state conviction six years before the instant trial, the
juror in Lowey had a prosecution pending before the same state
attorney which was resolved in his favor nine days after Lowey's
trial. In the instant case, as in Roduers, there is no evidence or
perception that the juror rendered an unfair or inpartial vote.
Simlarly, in the instant case, as in Rodaers, defense counsel did
not object to the juror being seated on the jury, even though he
was on notice of the fact that M. Battle had affirmatively
responded to the question on his questionnaire.

The federal courts have also considered this issue on initial
review and held that where an objection is not asserted until after
the verdict, even though the defendant was not previously aware of
the facts which would support the disqualification, a new trial
must be granted only if the defendant denonstrated "actual
prejudi ce or other fundanental inconpetence"” of the juror in

question. Rogers v. MMillen 673 F.2d 1185, 1189 (11th Cr. 1982),

¢ To the extent that Lowrey is a change or refinenent in the law it
is not cognizable in a successive notion to vacate. Wtt v. State,
387 so0.2d 922, 929 (rla. 1980)
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citing, Ford v. United States, 201 F.2d 300 (5th Gr. 1953). It is

not enough to show that a juror m ght have a bias when he canme
t hrough the door, a habeas petitioner nust show actual prejudice.

Depree V. Thomas, 946 F.2d 784 (11lth Cr. 1991).7

In the instant case, where the evidence of Buenoano's gquilt
was overwhel ming, and where she has produced absolutely no support
for the contention that Juror Battle's presence on the jury denied
her a fair trial. Thus, even if this claim was not procedurally
barred, Buenoano would not be entitled to relief as there is no
evi dence that Buenoano was not afforded a fair and inpartial jury.

As previously noted, however, to prevail on this claimin a
successive collateral proceeding, Buenoano bears the burden of
showing that it would probably produce an acquittal on retrial.
Al t hough she asserts that the Jones standard does not apply; that
it "deals specifically with claims of newly discovered evidence of
i nnocence"” she cites no authority for this proposition other than

Jones itself. However, this Court's opinion in Jones does not

stand for this proposition and, in fact, does not even contain the
word innocence. Furthernore, the standard of review on other
col l ateral issues such as an ineffective assistance of counsel
claimor a Brady claim 1is essentially the sanme, the defendant nust
show that a reasonable probability that the result of the

proceeding would have been different. Van pPovyck_Vv. State, 694

7 The standard on a successive habeas, |ike a successive nption to
vacate, is much higher.

96




So.2d 686, 698 (Fla. 1997); Haliburton v. Sinaletary, 691 So.2d 466

(Fla.  1997). Moreover, should this claim be presented in a
successive petition for wit of habeas corpus in federal court
federal |aw requires a habeas petitioner to establish that the
claim relies on a new rule of constitutional |aw that was
"previously unavai | abl e" and has been nade retroactively
applicable, or the factual predicate for the claim could not have
been discovered previously through the exercise of due diligence
and the facts underlying the claim if proven and viewed in I|ight
of the evidence as a whole, would be sufficient to establish by
clear and convincing evidence that, but for the constitutional
error, no reasonable factfinder would have found the applicant
guilty of the underlying offense. Accordi ngly, Buenoano' s
contention that a |essor standard should be applied to her claim of
newl y discovered evidence raised for the first time in an untinely
and successive nmotion is sheer sophistry and should be rejected by
this Court.

In light of the facts of this case and Buenoano's failure to
allege any facts which would support a conclusion that she is
entitled to relief, the state urges this Court to find that this
claimis procedurally barred and to deny relief. This court nust
enforce the procedural default policy, or appeal wll follow appeal
and there will be no finality in capital litigation. See, Johnson

v. State, 536 So.2d 1009 (Fla. 1988) (the credibility of the
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crimnal justice system depends upon both fairness and finality).
The expressed finding by this Court of a procedural bar is also
inportant so that any federal courts asked to consider Buenoano's
claims in the future will be able to discern the paraneters of
their federal habeas review Roaers v, McMullen, 673 F.2d 1185
(11th Gr. 1982) (Because the Florida Suprene Court reached the
constitutional issue we are not foreclosed from addressing the

nerits of claim that an unqualified juror sat on the jury.) see,

also, Harris v. Reed, 489 U. S. 255, 109 S. Ct. 1083, 103 L. Ed. 2d

308 (1989); VAinwiaht v. Svkes, 433 U S 72, 97 S. C. 2497, 53 L.
Ed. 2d 594 (1977).
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CONCLUSI ON
Based on the foregoing arguments and authorities, the trial

court's order nust be affirned.
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