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PRELI M NARY  STATEMENT

This proceeding involves the appeal of the circuit court's
denial of M. Buenoano's nmotion for post-conviction relief. The
motion was brought pursuant to Fla. R Cim P. 3.850.

The following symbols will be used to designate references
to the record in this appeal:

"R" -- Record on direct appeal to this Court;

"PC-R1" -- Rule 3.850 record on appeal to this Court from
January 25, 1990, consisting of three (3) volunes of record and
a fourth (4th) volume of transcript (referred to in this brief as
TL.

"PC-R2"--Record on appeal to this Court from the |ower
court's rulings upon Mtions to Conpel and the State's Request

for In Camera Inspection, including docunents and transcripts

dated August 31, 1984 through January 27, 1998. This record
consists of five (5) volumes of record and three (3) volunes of
transcript. The transcripts will be referred to in this brief as
T2., T3., and T4., respectively.

"PC-R3"--Record on appeal to this Court from the |ower
court's rulings regarding the State's Mtion for Protective Oder
and Public Records Requests, conprising seven (7) vol unes.

"PC-R4"--Record appeal to this Court from the |ower court's
denial of appellant's Rule 3.850 motion, Mtion for Stay of
Execution, and Public Records Requests, consisting of five (5)

volumes of record and one (1) volune of transcript, which wll be

referred to in this brief as Tb5.




nTiv--Transcript of January 18, 1990 Mdtion for Stay of
Execution and Mtion for Evidentiary Hearing, consisting of
seventy-one (71) pages.

"T2"--Trangcript of January 6, 1998 Public Records Hearing
Proceedi ngs, consisting of forty-six (46) pages.

nr3v--Transcript of January 12, 1998 Proceedings regarding
State's In Canera Inspection Request, consisting of twenty-nine
(29) pages.

vT4"--Transcript Of January 23, 1998 Status Conference and
State's Supplenental Request for In _Canmera |nspection, consisting
of thirty-two (32) pages.

"T5"--Transcript of March 11, 1998 Mdtions hearing,
including Huff hearing, Public Records hearings, Rule 3.850
consideration, and Application for Stay hearing, consisting of
one hundred eighty-nine pages.

"App." -- appendix to current Rule 3.850 notion.
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ARGUMENT I N REPLY!

ARGUMENT |

To the contrary, M. Buenoano has not asserted any
procedural ly barred claims and can prove her assertions of due
diligence as to every claim The state's reliance on Correll and
Jones are erroneous.

The state here argues that M. Buenoano should not be able
to rely on an expert she has retained, Dr. Frederic Witehurst,
because he has no "personal know edge" pertaining to any tests
conducted prior to 1986. The state's understanding of the role
of an expert wtness is sophonoric but perhaps nore interesting
is the glaring absence in the state's answer of any
acknow edgerment of the opinions provided by M. Buenoano's
experts.

ARGUMENT | |

Because Ms. Buenoano has exhibited evidence that bears
“directly on the testinony admitted at trial" and the "validity
of the results which were entered via stipulation" (Answer at 44)
and that evidence was not addressed by the Court, the State
attenpts to deny that the evidence exists and obfuscate the
i ssues present be alleging that M. Buenoano's claim anounts
solely to a claim that Martz could have been inpeached with the
findings made by the QG (Answer at 49). Not once does the

state respond to the specific assertions by experts for M.

'Ms. Buenoano hereby replies to those representations by the
State that merit a reply.




Buenoano (and neither did the circuit court).? The sole issue
IS not Whether Martz is a bad examner in general and has nmisled
other juries in other prosecutions with faulty and unacceptable
science (although the O G Report certainly supports this
conclusion), but, rather, that Martz was a critical governnent
witness® in both the Escanmbia and Orange County prosecutions,
that his unreliable, msleading, and/or false testinmony denied
Ms. Buenoano a full adversarial testing at trial and its
exclusion or inpeachnment would probably have changed the result
of both the Escambia and Orange County proceedings and that the

O G Report was the gateway to these revel ations.

Further, the state's reliance on United States v, Gonzal ez,

938 F. Supp. 1199 (U.S.D.C. Del. 1996) (finding pre-O G Report
all egations of wunprofessionalism not to constitute Bradv

violation when the only specific testinony adduced by FBlI agent
was brought out on cross-exam nation) is inapposite.

‘Without Martz’s faulty analysis of the Vicon-C tablets in
the Escanbia County prosecution, M. Buenoano would not have been
arrested and, lacking an arrest, neither tried nor convicted of
the attenpted nurder of John Gentry. Public records obtained
from the City of Pensacola reveal a forensic toxicology request
dated July 6, 1983, from Chief of Police Louis Goss and Crine
Scene Technician Janmes E. Richbourg to the FBI Toxicol ogy
Laboratory regarding the Vicon-C tablets. Therein, the Pensacola
authorities state the follow ng:

The Eills were given to the victim prior to

the bombing incident and may be an earlier
attenpt on the victims life. The FDLE Lab
Pensacol a, Tallahassee, Jacksonville, are
unable to do the exam nation and at their
request, we are forwarding exhibits for
exam nation to your |laboratory. Note: Please
Rush. The outcone of the examination wll
determne if an arrest will be nmade on a
possi bl e suspect still in the local area at
this tinme.

See, City of Pensacola reports attached hereto as Attachnent A
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Then having argued that it would not be appropriate for M.
Buenoano to challenge her Escanbia County conviction in Oange
County circuit court, the State argues that M. Buenoano has
never challenged the findings of FDLE chemist Estees in the
Escambia County prosecution. The state's reliance on the fact
that the capsules were destroyed in 1992 is nmeaningless. These
argunents are all advanced to support some sort of nmeritless
procedural bar argunent. If the ways in which Roger Martz
repeatedly (and in this case) tweaked inconclusive scientific
evidence in favor of the prosecution is barred - why did the
federal governnment bother to investigate. Wy take on the burden
of investigating and discovering what they discovered and then
make it public (little by little), if all it anounts to is
procedural |y barred inpeachment evidence.

As to the argunent that "toxicity" has not been attacked -
that is a msrepresentation. Martz mslead defense counsel when
he stated in his report that he could conclude parafornal dehyde
was "highly toxic." Ms. Buenoano has alleged that Martz
testinony was "seriously inaccurate, unsubstantiated and
unreliable” as it is based on his faulty report.

In its response, the state finally starts to see how their
frequent reliance on the defense presentation of Dr. Potter in
Orange County does nothing but support M. Buenoano's claim He

was a state witness in Escanbia County - he relied on Martz,

another state witness - and he was called by the defense to




attenpt to counter Martz's testinony of the tablets' toxicity.*
Moreover, Dr. Hegert's testimony and that of M. Buenoano's is
meani ngl ess and all would have been excluded anyway as irrelevant
if trial counsel had known then what is known now about Martz.

In fact, the state finally concedes what M. Buenoano has
been arguing all along « that the testinony of Special FBI Agent
Roger Martz was the "underlying foundation" of the adm ssion of
the additional expert testinmony in the instant case (Answer at
47).

Ms. Buenoano had to confront the testinmony against her wth
facts available at the time of her 1985 trial. In Orange County,
the jury deliberated for over ten and one-half (10 1/2) hours
wi thout the benefit of knowing that Roger Mrtz, the "underlying
foundation" of the governnent's forensic case, presented
msleading and faulty scientific testinony (R.1470-74). M.
Buenoano is entitled to a new trial because there is areasonable
likelihood that the false testinony of Roger Martz affected the
jury's verdict, United States v. Baglev, 473 US. 667, 679 n.9

(1985), quoting, United States v. Aqurs, 427 U.S. 97, at 102

(1976), and appellee has failed to denonstrate that this false
testinony was harnl ess beyond a reasonable doubt.

As to the Frve issue, the state again relies erroneously on
a procedural bar argunment which must fail. The state further

m srepresents the law which applies to the Frve test for

“The entirety of which is now questioned by M. Buenoano's
experts conclusions that Mirtz's tests msidentified the
subst ance.




adm ssibility of scientific evidence which requires that the
proponent of the evidence must establish by a preponderance of
the evidence that both: (1) the underlying scientific principle,
theory or methodology used to develop the evidence is generally
accepted in the scientific comunity; and (2) the specific
testing procedures enployed to develop the evidence are generally
accepted in the scientific comunity. gee, Haves v. State, 660

so. 2d 257, 263-265 (Fla. 1995); Ramrez v. State, 651 So. 2d

1164, 1168 (Fla. 1995). In other words, contrary to appellee's
assertions (Answer at 55-6), both the general scientific method
and the specific procedures utilized pursuant to that method nust

meet community standards. The Hayes/Ramirez two-part standard

stems directly from this Court's adoption of Frve v. United

States, 293 F. 2d 1013 (D.C. Gr. 1923), as the basis for
evaluating the admssibility of proffered scientific testinony.
See, Brimv. State, 695 So. 2d 268, 271 (Fla. 1997); Hadden V.
State, 690 So. 2d 573, 578 (Fla. 1997); Haves, 660 So. 2d at 262;
Ramirez, 651 So. 2d at 1167; Flannasan v. State, 625 So. 2d 827,
829 n.2 (Fla. 1993); Stokes v. State, 548 So. 2d 188, 193-194
(Fla. 1989).

Under the first prong of the Haves/Ramirez/Frve test,

scientific testinony is inadmssible at trial as a matter of |aw
if it is based upon novel techniques that are not yet generally

accepted within the scientific comunity. See. Haves., 660 So. 2d

at 264, Ranmirez, 651 So. 2d at 1167. This prong examines the

testing technique and determ nes whether the technique is




sufficiently established to have gained general acceptance in the

scientific field. 1Id. See also, Frye, 293 F. 24 at 1014. Ms.

Buenoano has alleged and can prove that Martz's testinmony is
inadm ssible as a matter of |aw because his testing techniques in
this case did not conport with those generally accepted wthin
the scientific community.

Under the second prong of Hayes/Ramirez/Frve, the results of

specific experinents based upon generally accepted scientific
principles are inadmssible if the testing done in the particular
case did not adhere to procedures thenselves generally accepted

wthin the scientific community. See, Haves, 660 So. 24 at 263-

264; Ramirez, 651 So. 24 at 1168. Accord, Hollev v. State. 523

So. 2d 688, 689 (Fla. 1st DCA 1988) (holding that expert testinony
regarding results of a paternity test admssible, in part,

because defendant did not produce any evidence indicating that
any significant errors were nmade in the admnistration of tests
or calculations of results). This prong focuses on the quality
of lab work and the testing procedures followed. gee,e.q.

Haves, 660 So. 2d at 263-264 (finding DNA evidence based upon
accepted nethods still inadm ssible because of flaws in
particular testing). Further, the evidence offered at trial nust
be based upon actual test results and not just the opinion of the
expert witness. See, e.g., Young-Chin v. Honestead, 597 So. 2d

879, 882 (Fla. 3d DCA 1992) (holding expert testinony inadm ssible

because based on suppositions rather than review of physical

evidence). Ms. Buenoano has alleged and can prove that Mrtz's




testinony was inadmssible as a nmatter of |aw under this second
prong.

Only if the proponent of the evidence satisfies both prongs
of the above-described test is the scientific evidence admssible
under Frve. This Court has explained the inportance of ensuring
that scientific evidence conports with both prongs of the test:

If the scientific community considers a
procedure or process unreliable for its own
purposes, then the procedure nust be
considered less reliable for courtroom use.

Stokes v. State, 548 So. 24 188, 193-194 (Fla. 1989).

In fact, this Court has recently reaffirmed the inportance
of reliable scientific evidence. In Hadden v. State, 690 So. 2d
573 (Fla. 1997), this Court stated:

W firmy hold to the principle that it is
the function of the court to not permt cases

to be resolved on the basis of evidence for
which a predicate of reliability has not been

est abl i shed. Reliability is fundamental to
issues involved in the admssibility of
evidence...In sum we wll not permt factual

issues to be resolved on the basis of
opi nions which have yet to achieve general
acceptance in the relevant scientific

community; to do otherwise would pernit
resol utions based upon evidence which has not

been denonstrated to be sufficiently reliable

and woul d thereby cast doubt on the

reliability of the factual resolutions.
Hadden, 690 So. 2d at 577.

Here, the newy discovered evidence establishes that the
scientific evidence presented by the State (the "proponent" of
the evidence) at Ms. Buenoano's trial fails both prongs of the
Hayves/Ramirez/Frye test and therefore was inadmssible as a

matter of law. Its presentation deprived Ms. Buenoano of a full

1




and fair proceeding. Based upon the O G Report and the opinions
available from the limted review made of the extensive documents
provided thus far, it is clear that had trial counsel been aware
of Martz's testing methods, his habitual failure to follow
established protocols, and tendency toward exaggerating test
results and/or his failure to perform reliable physical tests in
this case, not only would Martz's testinony not have been
stipulated to, but it would have been excluded under prevailing
law. The State would have been wholly incapable of neeting its
burden to denonstrate admissibility, as the O G Report and M.
Buenoano's prelimnary expert opinions establish.

It was the duty of the State of Florida to disclose evidence
of Martz's msleading or false testinmony to counsel for M.
Buenoano, as this know edge was inputed to the governnent.

Wllians v. Giswald, 743 F.2d 1533, 1542 (1ith Cr.

1984) (citations omtted). Further, falsehoods which bear on a
Wi tness's credibility are required to be disclosed just as those
bearing directly on a defendant's guilt or innocence. Brown V.

Wainwisht, 785 F.2d 1457, 1465 (1ith Cr. 1986), auoting

Wllianms v. Giswald, susra. and Napue v. Illinois, 360 US. 264

(1959) . The State attenpts to turn the law on its head and

establish a standard whereby the accused nust discover suppressed
and hidden material exculpatory and inpeachnent evidence, solely
within the control of the prosecuting authority, or suffer a lack

of due diligence allegation and procedural bar. |n fact, it is

the prosecuting authority which has a continuing duty to disclose




to Ms. Buenoano any evidence favorable to her during
postconviction proceedings. Pennsylvania v. Ritchie, 107 S. .

989, 1002-1003 (1987); Smth v. Roberts, 115 F.3d 818 (10th Cr.

1997); State v. Hall, 509 So. 2d 1093 (Fla. 1987). The State

asserts that appellant has had years to discover this information
and analyze Martz's work, despite Ms. Buenoano having no prior
notice of the potential false/msleading nature of his forensic
wor K.

The State erroneously asserts that M. Buenoano ",...has not
even nade a prima facie showing of the existence of critical
excul patory evidence at the time of trial"™ (Answer at 44).
Despite severe time restraints, the newy discovered nature of
the Martz evidence and the difficulties M. Buenoano has
experienced in consulting with M. Witehurst, facts have been
devel oped that Martz falsely testified that his various tests
enabled him to identify paraformldehyde in the Vicon-C tablets.
(Appellant's Initial Brief at 41-45). Curiously, the State nakes
no coment and offers no response whatsoever to these asserted
facts. Ms. Buenoano nust conclude that the State fears what an
adequate and full investigation into these matters would reveal
about Roger Martz's scientific testing in the Escanbia County
prosecution and the affect that investigation would ultimtely
have on the reliability of the Oange County jury verdict.

Ms. Buenoano presented a facially valid claimin her Rule

3.850 notion; alleging that the OG Report fornmed the foundation

for newy discovered evidence regarding Martz (pc-ra. 645-46) and




specifically alleging that Martz’s testinony in the Escanbia
County trial, which was utilized during both guilt/innocence and
penalty phases in the instant prosecution, had a "very high
chance" of being false (PC-R4. 657) and was extensively utilized
by the governnent to both convict (PC-R4. 651-52) and obtain the
death sentence (PC-R4. 653) in Oange County. The notion and
files and records in this case do not "conclusively show that
[Ms. Buenoano] is entitled to no relief" and she should be
granted an evidentiary hearing on this issue after an adequate

and reasonable tine to fully plead the claim Lenon v. State,

498 So. 2d 923 (Fla. 1986). The trial court erred in summarily
denying this claim

Regarding Ms. Buenoano's due process objections to these
proceedings, the court sinply msunderstood the conplaint. M.
Buenoano is not naking an argument that she should be granted
relief on a barred claim on the basis of the past ineffectiveness
of her postconviction counsel - she is arguing that she should
not be executed as long as her counsel is rendered ineffective.

ARGUMENT I 1]

The State nakes the bold assertion that the DOQJ n"hag not
been msled for purposes of naking any critical decision
regarding whether Roger Martz’ testinobny was presented."” (Answer
at 65). There are no facts to support this assertion, rather the
evi dence points to the opposite conclusion and indicates that the
FBI was "investigating" M. Buenoano's case in late June when

counsel was informed that Ms. Buenoano's request for records has

10




been forwarded to the Task Force "investigating the FBI
Laboratory" for review and response (PC-R4. 319) and when on June
27, 1997, the FBlI forwarded Martz's work product to Buenoano =
the file containing the test result charts and examner's notes =
for the first time.®

On June 4, 1997, a representative from the U S. Attorney's
Ofice faxed Jabloner a copy of a June 2, 1997 letter from U.S.
Attorney Patterson to First Judicial Grcuit State Attorney
Curtis CGolden which stated that his recollection was that the
defense stipulated to the results of Martz's chemcal analysis
and he therefore did not testify during Ms. Buenoano's attenpted
murder trial in Escanbia County (PC-R4. 149-50).

On June 12, 1997, DQJ FBlI Task Force attorney, Lucy Thonpson
wote First Judicial Circuit Assistant State Attorney John C.
Spencer and forwarded to him as requested, a copy of the Ofice
of the Inspector Ceneral's report on the FBI Lab, the lab reports
for the Buenoano case and a "case information form" to fill out
and return. Attachment B. Then in a letter dated June 17, 1997,
the DOJ informs Ms. Buenoano that her request for records has
been forwarded to the Task Force "investigating the FBI
Laboratory" for review and response (PC-R4. 319) and on June 27,
1997, the FBI forwards Mrtz's work product « the file containing
the test result charts and examner's notes - to Buenoano for the

first tinme.

SThe illegibility of which is being hopefully resolved in
Ms. Buenoano's FO A case.
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Meanwhi l e, on June 26, 1997, Spencer wote Thonpson
representing that Martz did not testify in the Escanmbia County
trial and that his chemcal analysis was not significant in
either the prosecution or verdict.® Spencer also forwarded an
"FBI Laboratory Case Review" form to Thonpson which stated that
the forensic analysis performed by the FBI lab was not material
to the verdict. Attachnent C. Jabloner wote Assistant State
Attorney Coffman forwarding information to Coffman and requesting
a case information report be conpleted and returned (PC-R4. 38).
Coffman never returned the report. The DQJ was "investigating™
t he Buenoano cases when the Spencer incorrectly informed the DQJ
that Martz never testified against M. Buenoano and when Coffnan
failed to report back to the DQJ by providing the case
information they requested.

Then on Decenber 22, 1997 Assistant State Attorney Coffman
forwarded Martz's testinony to Jabloner for what had to be first
time because according to Spencer's after the fact explanation,
he made his June and August msstatements wthout referring to
the transcript of the Escanbia trial. dearly Spencer never
provided the DOJ with Martz’s testinony. The State's argunent
comes down to this - the federal governnent was not msled in
June because they got the testinony in Decenber and anyway
Spencer "immediately" corrected his misrepresentations in

February.

"A second identical letter was sent dated August 4, 1997
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Regardless, it remains unclear exactly what information the
State has ever provided the federal government. DQJ attorney
Thornton's February 25 letter to collateral counsel clears
nothing up (PC-R4. 163).

The State's claim that Buenoano has ‘"npever alleged that
Martz was unable to recognize paraformaldehyde" iS a Qross
m srepresentation of the record. See Argunent II.

Regarding the docunments, M. Buenoano now knows that the
NACDL received 1500 documents in July 25, 1997 after the federal
governnent decided to make the documents public (PCR4. 322).
But as is clear from the proceedings in this case, the federal
governnment never intended at |east sone of the documents provided
to the State in Decenber to be made public, at least not at that
time. What is not clear is which docunents it nade public when.
The nost likely scenario is that the decision to nmake docunents
public is and has been an ongoing process contingent in part on
the governnent's processing of FO A requests.

But no decision to make the documents public was necessary
for the federal government to have decided to forward naterials
to the State, in fact even when the did so in Decenber, they did
so under the express instruction that the documents only be
rel eased under protective order. Only nmonths later did the
government's position become nmore fine tuned; did the decide to
rel ease several documents as public docunents; and did their

request for a protective order becone nore narrowed.
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This reality is denonstrated by the governnent's position
® regarding Ms. Buenoano's attenpts to obtain docunents from the
DAJ. First, the DQ wthheld all requested documents. Now t he
governnent is representing that they need till the 19th to
e product the 11,000 O G document. As to the renmining documents
to be processed, on the one hand the government indicated it
woul d be just hundreds of additional documents, but on the other

® in the Wiitehurst case, as much as 5% In the last status

hearing on this matter, the government represented that "there

may be five percent of documents that haven't been produced.

e That is not nmy understanding from talking to the attorney who is
actually going_to nove these and determine what needs to be
produced. | don't think that they have conpleted it. She has

o not indicated to nme they have conpleted going_through all that.®

Attachment D, Buenoano v. US. Dep’t_of Justice, Case No. 98-

6124, Transcript of March 13, 1998 status conference at 12. The
() U S. Attorney further explained, "when it is released to NACDL,
we would release it to Ms. Buenoano's counsel." Id, at 13.
In its order, the circuit court holds that any claim
® predi cated upon the FBI documents pertaining to Roger Martz
"would be a claim based either newy discovered evidence or Brady.
evidence" (PC-R4. 770) and further that M. Buenoano must satisfy
® the Jones standard in this case. The state is incorrect. M.
Buenoano nust satisfy her burden of due diligence in order to

bring a timely claim but nust thereafter satisfy the |egal

14




standard appropriate to the claimraised - which in no case is
the Jones standard.

The Court continues with a finding that it is "undisputed
that prior to April 1997, the facts regarding the problens
associated with Roger Martz‘s work on FBlI cases were now known by
the trial court, Buenoano, or counsel for either the State or
Buenoano." The Court further finds, wthout any supporting
facts, that "most of the cases in which he apparently 'erred had
not yet even occurred at the time of Buenoano's trial and "could
not have been known by Buenoano by the use of due diligence"
(PC-R4. 770). The circuit court then finds that there is no
“responsible probability that this evidence would produce an
acquittal on retrial." (PCGR4. 770).

The state has, as the court did throughout its order,
conpl etely avoided Buenoano's allegations by characterize them as
"evidence regarding Martz's problems at the FBlI Laboratory”
(Answer at ). The court further states: "Buenoano does not
have nay basis to assert that the conclusions he reached
regarding the vicon C capsules were erroneous,"’ (Answer at
__ ), conpletely mssing or ignoring that M. Buenoano has

alleged that the tests result charts' show that Martz was unable

"Thig assertion like the one at page 73 of the State's
response, "Buenoano has never alleged that Martz was unable to
recogni ze paraformaldehyde," nmakes no sense in light of M.
Buenoano's assertions.

®and conpletely avoiding dealing with the problem that the
FBI never released the charts until it was investigating in |ight
of Witehurst's allegations.
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in fact to determne that the vicon C capsules contained

par af or mal dehyde. Counsel nade detailed assertions (as detailed
as possible under the circunstances) of exactly that - Martz
could not, based on the testing he perforned and what is know
known about his failure to utilize any standard protocol in this
case - truthfully testify that he had determned the tablets
contai ned paraf ornal dehyde. In conducting its analysis, the
court and the state attenpt to side-step those assertions. The
court's holding that there is no reasonable probability that the
result of the proceeding would have been difference had the

"evidence regarding Martz’s problens at the FBl Laboratory" been

disclosed to the defense. The state engages in a simlarly
curious analysis here: "Buenoano has not, and cannot, establish
that she is entitled to any relief based on Frederic Witehurst's
subsequent criticisnms of Martz in unrelated cases."

First, the Court nakes no evaluation of the inpact that
i npeachment evidence of a pattern or practice of unreliable
scientific work would have had on the admissibility and/or weight
of the evidence. Second, the state conpletely overlooks Dr.
Wi tehurst's specific allegations about Martz's work in this case
presented by M. Buenoano. This glaring failure is how the State
attenpts bootstraps the facts here into the facts of Correll.
The state's argument fails.

ARGUVENTV
The nmateriality of the Martz testimony in the Escanbia

County trial has been conceded. This Court is not being asked to
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vacate the Escanbia County conviction. The State's argunent and
the circuit court's findings ignore that counsel for Buenoano
made it extrenely clear that as soon as hunmanly possible, the
Escanbia County notion to vacate wll be filed.

The state relies on Correll v. State, 698 So. 2d 522 (Fla.

1997) for the proposition that M. Buenoano has not presented any
new y discovered evidence. The State's argument fails for the
obvious reason that the State has conceded throughout these
proceedings that the revelations unearthed by the DQ could not
have previously been known. Furthernmore, the Court in Correll
hel d that because the evidence proffered by Correll was not newy
discovered, the trial court's sumary denial of his public
records issue was proper. Here this Court directed the
di sclosure of the records which have provided basis to M.
Buenoano's claims =~ records created during the O G investigation
and only made public after this Court's February 9, 1998 order
when the federal governnent changed its position and
significantly reduced the nunber of docunents it requested only
be released under protective order.

The State asserts that had the Martz evidence of the
exi stence of paraformal dehyde not come in, the evidence that
"Buenoano bombed Gentry's car" would have remained intact. The
state overlooks the fact that during the guilt phase, the court
specifically ruled that evidence of the bonbing was not proper
Wllians rule evidence and defense counsel's objections to the

evidence were sustained (rR. 971).

17




The state also overlooks the fact that no direct evidence
was adduced at trial whatsoever to support this contention and
that had Martz’s testinony been excluded or inpeached based on
the newy discovered evidence, M. Buenoano probably, |ike her
son, would have been acquitted. Therefore, no such evidence
woul d have been admissible in the Oange County penalty phase and
no testimony of P. Mchael Patterson would have been presented.

The state has invented the follow ng assertion: "John Gentry
and prosecutor Mchael Patterson testified only as to the bonbing
of Gentry's case. Neither testified about the Vicon-C tablets."”
(Answer at 85). First, GCentry testified extensively in Oange
County (R 948-90). That testimony included nunerous references
to Vicon-C (R 954-55; 58-61; 85). None of this testinmony would
have been adm ssible had Martz and his conclusions been excluded
or had Ms. Buenoano been acquitted. Remenber, the FDLE found no
drug substances in the tablets. The state's attenpt to separate
the evidence presented at trial fromits effect on the penalty
phase is specious. If the Vicon-C evidence, presented so
extensively during the guilt phase and again during the penalty
phase was uninportant, why did the state junp on the evidence in
cl osing:

Wiere was God in her |life when she tried to
murder John Gentry, and when the sinsle dose
of woisonins and when the double dose didn't
work she tried dynamte? . . . And what nercy
did she show John Gentry? \en she coul dn't
poison him what did she do? Took him out
for what theﬁethought would be his [ast

supper when went out that night, and only
God saved that man's life

18




(R. 1713, 1715) [enphasis added).

Patterson testified extensively in the penalty phase (Rr.
1518-50) . Second, he specifically testified that M. Buenoano
"started giving M. Gentry some Vicon-C tablets. The Vicon-C,
contains poison, formaldehyde, note of which came to light." (R.

1525).

Li ke Preston, M. Buenoano's case is one in which evidence

"later revealed be materially inaccurate" was admitted. Preston,

564 So. 2d 120, 123 (Fla. 1990). The state cannot denonstrate

that the error of admtting the evidence of the bonbing, the
par af or mal dehyde or the Escanbia County conviction was harmess
beyond a reasonabl e doubt.

Any newy discovered evidence nmust be reviewed not only
scrutiny on its own nerits, but rather the Court is required to
re-evaluate Ms. Buenoano’s previous allegations regarding the
lack of an adversarial testing so that a collective analysis can
be conduct ed. Kyles v. Witlev, 115 S. . 1555, 1567 (1995);
Battle v. Delo, 64 F.3d 347 (8th Gr. 1995) (applying the

"cunul ative effect® test announced in Kvles v. Witlev to a newy

di scovered evidence clain; State v. Qunsbv, 670 So. 2d 920 (Fla.

1996) (holding that the conbined effect of Bradv violations,
ineffective assistance of counsel, and newy discovered evidence

requires a new trial); Swafford v. State, 679 So. 2d 736 (Fla.

1996) (directing the circuit court to consider newy discovered
evidence in conjunction with evidence introduced in the

defendant's first 3.850 notion, and the evidence presented at
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trial). Kyleg v. Witlev is not limted to Bradv clainms; its

cumul ative effect analysis has been applied to sufficiency of the

evidence clainms, United States v. Burgos, 94 F.3d 849 (4th Gir.

1996) ; United States v. Rivenbark, 81 F,3d 152 (4th Cr. 1996);

i neffective assistance of counsel clains, Mddleton v. Evatt, 77

F.3d 469 (4th Cir. 1996); and newy discovered evidence clains,
Battle v. Delo; State v. QGunsbv.
ARGUMENT VI

Ms. Buenoano's Orange County conviction is unconstitutional
under the Sixth Amendment of the United States Constitution and
corresponding provisions of the Florida Constitution. Juror
Battle concealed his prior felony conviction for involuntary
mansl aughter from the trial court in violation of M. Buenoano's
right to a fair and inpartial jury. At a mninum M. Buenoano
is entitled to a jury conposed of persons who are statutorily
conpetent to serve as jurors. M. Buenoano is entitled to a new
trial.

Florida Statute § 40.023 (1) (1997) provides:

No person who is under prosecution for any

crime, or who has been convicted in this
state, any federal court, or any other state,
territory, or county of bribery, forgery,
perjury, larceny, or any other offense that
Is a felony in this state or which if it had
been conmtted in this state would be a
felony, unless restored to civil rights,

shall be qualified to serve as a juror.
§ 40.013(1) (1997), Fla. Stat. Before the jury panel was brought
into the courtroom for voir dire, the Cerk of Court qualified

the prospective jurors for jury service in M. Buenoano's case
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(R. 4). Juror Battle was not excused at this tinme. It is
conpletely reasonable to assune that M. Buenoano's trial counsel
was under the belief that disqualified prospective jurors would
not have been enpanel ed.

The trial judge then spent considerable time educating the
jury panel about the inportance of being truthful,
straightforward, and honest in their voir dire responses (R. 33-
35).

The prosecuting attorney, who began questioning the panel at
the conclusion of the judge's remarks, asked the jury panel a
very narrow question: "[H]lave you or any of your famly menbers

or close friends ever been personally interested in the outcone

of any crimnal case, that is, have any interest in the outcomne
of any crimnal case? Anyone here?" (R. 48) (enphasis added).
To this specific and direct question, Juror Battle failed to
disclose his prior felony conviction.

The State attenpts to avoid dealing with the merits of this
claim by arguing it is procedurally barred. First, the State
attenpts to argue this issue should have been raised on direct
appeal ten years ago, even though the information concerning
Juror Battle's prior felony conviction just cane to light on
February 19, 1998 (PC-R3 752). The State directs this Court's
attention to a juror questionnaire filled out by Juror Battle,
Juror Battle checked "yes" to the general question, "have you or
any menber of your famly ever been accused, conplainant, or

witness in a crimnal cage."
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The jury panel was qualified by the Cerk of Court. The
judge counseled the jury panel to be truthful in their responses.
Prosecutor Perry asked the jury panel specifically if they had
ever been personally interested in the outcome of any crimnal
case. The fact that Juror Battle checked yes to the question of
whet her "you or any menber of your famly [has] ever been
accused, conplainant, or wtness in a crimnal c¢age" iS not at
all indicative of an irregularity when the voir dire process as a
whole is examned. The panel was asked vague, general, sweeping
questions in a questionnaire. The vague question that Juror
Battle marked "yes™ was followed up with a much nore specific
question by the prosecutor, as is the general process in jury
selection. There is absolutely no indication from this record
that Juror Battle was concealing his prior felony conviction or
that M. Buenoano's trial counsel should have been aware of any
irregularity.

The State then attenpts to cast blame on collateral counsel
for failing to diligently discover Juror Battle's conceal nent.
This argunent fails for several sinple and obvious reasons.
First, as previously stated, there is absolutely no indication
from the record that Juror Battle was concealing a prior felony
conviction. Second, the State argues that part of the
responsibilities of collateral counsel nust be to conduct
invasive, country-wide, rights-invading investigations into the
backgrounds of each and every prospective juror, their famlies,

and close friends. Perhaps the true intent of the State is to
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see every collateral counsel disbarred for violating Rule 4-
3.5(d) (4), Rules Regulating the Florida Bar. The rule expressly
prohi bits counsel from directly or indirectly comunicating wth
jurors. The rule states:

A lawer shall not . . . after dismssal of

the jury in a case with which the lawer is

connected, initiate comunication with or

cause another to initiate comunication wth

any juror regarding the trial except to

determ ne whether the verdict is subject to

| egal challenge; provided, a |awer may not

interview jurors for this purpose unless the

| awyer has reason to believe that grounds for
such challenge may exist.

Rule 4-3.5(d) (4), R Regulating Fla. Bar. Therefore, it is

di singenuous for the State to argue this claimis barred because
collateral counsel failed to exercise due diligence in

di scovering Juror Battle's conceal ment.

An anal ogous situation was explored in Porter v. Sinsletary,

49 7, 3d 1483 (1l1th Cir. 1995). Allegations of judicial
partiality arose well after Porter's death sentence were affirmed
on direct appeal. On appeal of the denial of his successive
habeas petition, the court was faced with the propriety of
whet her counsel ought to conduct interviews of a judge and court
personnel to diligently investigate a claim of judicial
partiality. The Eleventh Grcuit concluded that in light of the
Canons governing judicial conduct:

[Aln attorney conducting a reasonable

investigation would [not] consider it

appropriate to question a judge or the court

personnel in the judge's court, about the

judge's lack of inpartiality. Canon 3E(1)

requires a judge to sua sponte disqualify
himself if his inmpartiality mght reasonably
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be questioned. Commentary to Canon 3E(1)
provides that a judge should disclose on the
record information which the judge believes
the parties or their lawers mght consider
relevant to the question of disqualification.
W conclude that both litigants and
attorneys should be able to rely upon judges
to conply wth their own Canons of Ethics. A
contrary rule would presume that litigants
and counsel cannot rely upon an unbiased
judiciary, and that counsel, in discharging
their Sixth Amendnent obligation to provide
their clients effective professional
assistance, nmust investigate the inpartiality
of the judges before whom they appear. Such
I nvestigations, of course, would undermne
public confidence in the judiciary and
hinder, if not disrupt, the %udi cial process-
all to the detriment of the fair
admnistration of justice.

Id. at 1489 (remanding case for further proceedings, including an
evidentiary hearing on the nerits once Porter establishes cause).
The ruling sought by the State here would in effect create a
presunption that all jurors lie during voir dire and that counsel
has an affirmative duty to uncover these lies. This standard
woul d certainly undermne public confidence in the judicial
process and disrupt the judicial process to the detrinent of the
fair admnistration of justice.

Next the State argues that even if this Court finds that the
claimis not procedurally barred, it nust fail because " [M.]
Buenoano nust denonstrate that the error would probably produce
an acquittal on retrial." This is the wong standard to apply in
juror msconduct clainms. The State is conparing apples to
oranges. Clains of constitutional error are held to the standard

that would apply on direct appeal. gee Mason v. State, 489 So.

2d 734 (Fla. 1986) (remanded for evidentiary hearing to inquire
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if defendant's due process rights were violated by failure to

di scover he was inconpetent to stand trial); See also Janes V.

State, 489 So. 2d 737 (Fla. 1986) (denial of adequate pretrial
conpet ency eval uation cognizable in post conviction); see also

Porter v. Sinsletarv, 49 F. 3d 1483 (11 Cir. 1995) (remanding

case back to state court for evidentiary hearing on judicial
bias) . Ms. Buenoano nust overcome the due diligence hurdle,
whi ch she has unquestionably done, to then reach the nerits of
whet her Juror Battle's conceal nent violated her sixth and
fourteenth amendment rights to a fair and inpartial trial by
jury.

As stated in Ms. Buenoano's initial brief, the appropriate
inquiry is whether there was a material® conceal nent of sone
fact by the juror upon his voir dire examnation and the failure
to discover this conceal nent nmust not be due to the want of

diligence of the conplaining party. De La Rosa v. Zequeria, 659

So. 2d 239 (Fla. 1995); Skiles v. Rvder Truck Lines, Inc., 267

*The State attenpts to create an additional requirenent to
the test annunciated In De La Rosa v. Zequeria, 659 So. 2d 239
(Fla. 1995). The De La Rosa test does not require the
conplaining party to make a showing that the conceal ment denies
to the party affected the right to make an intelligent judgnent
as to whether a juror should be excused. 1d. at 241. The test
is sinply whether the concealnent is material and relevant to
iurv _service in the case. Id. (Emphasis added).

Furthernore, the State argues that because the prosecutor
asked the question at issue, only the prosecution can conplain
that Juror Battle concealed his prior felony conviction. As was
pointed out in Appellant's Initial Brief at footnote 32, the
party that appealed (and was granted a new trial) in Skiles v.
Rvder Truck Lines, Inc., 267 So. 2d 379 (Fla. 2nd DCA 1972),
cert. den. 275 So. 2d 253 (Fla. 1973) did not ask the question to
which the juror concealed information. The question was asked by
Skiles attorney but Ryder brought the appeal. Id.
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So. 2d 379 (Fla. 2nd DCA 1972); Lowrey V. State, 1998 W 10589

(Fla. 1998) (concurrence).

In Lowrey, a juror concealed he was currently under
prosecution by the same office prosecuting Lowey. Lowrey, 1998
W 10589 at 1. This Court granted Lowey a new trial based on
the fact that the there was a "clear perception of unfairness,
and the integrity and credibility of the justice system was
patently affected.” 1Id. at 3. This Court reached this
conclusion even though the juror made a statenent that inplied a

strong bias in favor of the defense. During voir dire, the

prospective jurors were asked whether they believed the defendant
was guilty nerely because he had been accused. 1d. The juror
responded, rThe last few nmonths | have learned that all you' ve
got to be done is accused of something, and then you've got to
prove you are innocent."' Id,

Ms. Buenoano contends that Juror Battle's concealment of his
prior conviction also creates a clear perception of unfairness
and undermines the integrity and credibility of the justice
system  Juror Battle was charged wth murdering either his
spouse or a fam |y member,' convicted of involuntary

mans| aughter, sentenced to a state correctional facility, and was

This Court did not bar Lowrey’s claim under the theory
that this response should have put defense counsel on notice of
SOMe "irregularity" and thus his failure to further explore this
response procedurally barred the claim | f Lowrey was not
procedurally barred for failing to inquire, then certainly M.
Buenoano can not be faulted for the alleged failure to spot a
perceived inconsistency in Juror Battle's responses.

'Mg. Buenoano was on trial for nurdering her husband.
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unqualified to serve on M. Buenoano's jury panel. Juror
Battle's prior felony conviction was not for a totally unrelated
crime such as cocaine possession or burglary.

Lowey was facing charges of carrying a conceal ed weapon.
Id. at 1. Ms. Buenoano received the death penalty. The United
States Suprene Court has stated that death is different:

[Tlhe penalty of death is ?ualitatively
different from a sentence of inprisonnent,
however | ong. Death, in its finality,
differs nmore from live inprisonment than a
100 year prison term differs from one of only
a year or two. Because of that qualitative
ditference, there is a corresponding
difference in the need for reliabilitv in the
determination that death is the appropriate
puni shment in a specific case.

Woodson v. North Carolina, 428 U S. 28, 305 (1976). Because

"[dleath is a different kind of punishment from any other that

may be imposed," Gardner v. Florida, 430 U S. 349, 357, 97 S. C.

1197, 1205 (1977), the Suprene Court's due process jurisprudence
demands that nore reliable procedures be used in capital cases.
Beck v. Alabama, 408 U S. 238, 367-368, 100 S. Ct. 2382, 2387-

2388 (1980). Florida "jurisprudence also enbraces the concept
that 'death is different' and affords a correspondingly greater
degree of scrutiny to capital proceedings.”" Swafford v. State,
679 So. 2d 736, 740 (Harding, J., concurring) (citing California

v. Ramos, 463 U S. 992, 998-999 (1983) (other citation onitted)).

Therefore, just as Lowey was entitled to a new trial on his
conceal ed weapon charge to prevent the perception of unfairness,

Ms. Buenoano is also entitled to a new trial so society can have

confidence in the integrity of Florida's judicial system
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especially when that judicial system is inmposing the ultimte
sanction -- death.

Because of the problematic practical applications of
Rodgers®, under which M. Buenoano would be required to make a
showing that Juror Battle's conceal ment had an influence upon the
final result, Judge Hatchett poignantly expressed:

| am concerned with the practical application
of such a rule. How can the convicted
defendant or the state "denonstrate that the
juror's nonage affected her ability to render
a fair and inmpartial verdict or that she
failed to do so"? Should the noving party be
allowed to call all of the jurors before the
court for examnation? Do we inquire into
their discussions or examne their thought
processes in arriving at a verdict? O
should the juror wthout the statutory
qual i fications be questioned as to the part
she played in reaching the verdict? Do we
try to determine what influence she had on
the other jurors? Finally, must the show ng
of prejudice be by a OIpreponderance of the
evidence, by clear and convincing evidence,
or beyond a reasonable doubt?

Id. at 3 (Anstead, J., concurring) (quoting Rodgers, 347 So. 2d
at 614) (Hatchett, J., dissenting). Menbers of this Court wote:
"The logic and clarity of Justice Hatchett's opinion is striking.

Goviously, and at a minimum Florida citizens are entitled to a

2The State failed to inform this Court that Rodsers and the
federal cases relied upon (Rogers v. MMillen, 673 F. 2d 1185
(11th Cr. 1982), Ford v. United States, 201 F. 2d 300 (5th Cr.
1953), Depree v. Thomas, 946 F. 24 784 (1lth Cr. 1991)) all held
that the conplaining party nust be granted a hearing to devel op
the factual basis for the claim To the extent that this Court
would agree with the State that there nust be a show ng of actual
plrej_ udice, M. Buenoano is clearly entitled to a hearing on this
claim
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jury conposed of persons who are statutorily conpetent to serve

as jurors." 1d4. M. Buenoano could not have phrased it better.
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