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PREFACE

The Respondents adopt the synbols and references utilized by
the Petitioner in her Brief on the Merits, to wt:

R.v._ p._ -Record on Appeal - Instrunents as listed in the
Index to the Record, by volune and page nunber.

DJ Spencer Sales, Reliable Peat Co., Jv., and Carl Robert
Hetz, Respondents are referred to collectively as Hetz, et al.

References to the deposition testinmony of Carl Robert Hetz and
Charles Tinothy Huguley will be nade by name and page nunber, e.g.

Hugul ey, p.. Huguley's deposition is Volume X Il in the record,

and Hetz's deposition is volune XV.




STATEMENT OF THE CASE

The litigation involves a personal injury claimas a result of
a three vehicle accident which occurred on August 30, 1993. The
| ead vehicle was a pick-up truck and trailer whose owner/operator
was dismissed fromthe case prior to trial. The nmddl e vehicle was
driven by the Petitioner. The third vehicle was a tractor-trailer
rig owed and operated by Hetz, et al. R.v.I. p.23-26; DJ Spencer
Sales v. Clampitt, 704 so.2d 601 (Fla. 1st DCA, 1997). Prior to

Trial, Clampitt noved for and was granted a partial sumary
judgment on the issue of liability. R.,v.I p.74-75, 107-108.

Following the grant of partial summary judgnent, the natter
proceeded to trial and to entry of a judgment against Hetz, et al
In the sum of $842,997.00. R.v.I p. 197. At no point during the
trial was the jury appraised of the accident mechanics. Fol | owi ng
the entry of judgment in favor of Clanpitt, Hetz, et al appealed to
the First District arguing that the judgment be reversed and the
case renmanded for new trial on all issues because of the Trial
Court's error in granting sunmary judgnent on the issue of
liability.

On Cctober 15, 1997, the First District Court of Appeal
reversed the Trial Court's Judgnment and renmanded the case for new
trial. In reversing the Trial Court, the Appellate Court held that
the negligence question should have been subnmitted to the jury.
Because the First District Court of Appeal's decision was silent as
to the scope of issues to be retried, clampitt filed a Mtion for

Carification. In her notion, petitioner urged that the retrial



be limted to issues of conparative fault and apportionnent. On

February 19, 1998, the First District ruled that the newtri al

woul d include both the issues of liability and danages. Fol | owi ng

this clarification, petitioner filed her Notice to |[nvoke

D scretionary Jurisdiction and on Septenber 21, 1998, this

honorable court entered its Oder accepting such jurisdiction.
STATEMENT OF FACTS

On May 16, 1996, a hearing was held by the Trial Court on
Campitt's Mtion for Partial Sunmary Judgment on the issue of her
conparative fault which had been raised as an affirmative defense
in the pleadings and by way of opposition to the Clampitt Mtion.
R.V.XVII; R.v.I p. 29-30. In support of her notion, cClampitt filed
the deposition transcripts of Carl Hetz and the |ead driver,
Charles Huguley, along with M. Hetz’ Answers to Interrogatories in
support of her motion. Clampitt did not further support her notion
with her own Affidavit, deposition testinony or discovery
responses. She did, concede, however, in her Mnorandum of Law
that as she was heading south from Bronson, Florida, on Alternate
US. Hghway 27, that she failed to stop as a preceding notor
vehicle attenpted to turn right off of the roadway and that her car
collided with that lead vehicle and then immediately stopped.

The accident occurred between 10:30 and 11:00 in the norning
at a point approximately one mle south of the City of Bronson on
Alternate U S. Hghway 27. Hetz p.18; Huguley p.12,43. The speed
limt on this two |ane highway at the point of the accident was 55

nph. Hugul ey p. 13. In and around the area of the accident site




were commercial and residential structures but no traffic control
devices such as signal lights or stop signs. Huguley p.43. Bot h
Hetz and Hugul ey describe the roadway in the area of the accident
as having a degree of "incline" or "upgrade". Huguley p. 7 and
Hetz p.20.

Charles Huguley, the lead vehicle, was driving a 1981 Dodge
Pi ck-up which he had purchased used and which was pulling a trailer
wth ranps to acconmpbdate vehicle transport. Huguley p.%9, 10 and
14. Al t hough Huguley did all of the maintenance and mechani cal
repairs to his vehicle, he could not advise as to when his brakes
were |ast serviced and he "also was unable to identify the mleage
on the vehicle as his odoneter did not work, Hugul ey p.15 and 17.
Behi nd Huguley that norning on U S. 27 was petitioner's autonobile
and M. Hetz' comercial truck estinated to be 55 to 60 feet |ong.
Hetz p. 15-16. Al though M. Hetz recalled seeing both petitioner
and M. Huguley ahead of himin traffic, M. Huguley had no
recol | ection of observing the Hetz truck in his rear view mrror as
he was departing Bronson. As he traveled south, M. Hetz
mai ntained an approximate two truck lengths follow ng distance
behind the Clampitt vehicle. Hetz p.21, 36-37.

M. Huguley was in route to his place of business on U S. 27.
He testified that about 150 yards from his driveway to his place of
busi ness that he signaled, applied his brakes and prepared to turn
right. Huguley p. 20, 44. As M. Hetz's focus was nore properly
on the Clampitt vehicle directly ahead of him he was unable to

confirm or deny the Huguley testinmony that Huguley’s brake lights




or turn signal were in use. Clanpitt's observation in this regard
were not in evidence. Hetz p.23, 24.

As Hugul ey had alnost conpleted his right hand turn and at a
point when his truck was al nost conpletely off of the road, he was
struck by the clampitt vehicle.  Huguley p.25-26. According to
Hugul ey, he heard screeching tires, he heard a loud crash and he
felt an inpact, al1 of which occurred, "all at one time." Hugul ey
p.22-25. Interestingly, and although he clainmed that his truck was
already off the road at the point of inpact, M. Huguley clainmed
that he could see the Hetz vehicle directly behind himin his rear
view mrror.

M. Hetz first realization of a problem occurred when the
Clampitt vehicle "dead stopped" in front of him Hetz p.23. Prior
to her "dead stop" before him in the road, Hetz did not observe
activated brake lights on the cClampitt vehicle. Hetz p.2s6.
Realizing that petitioner was stopped in the mddle of the road,
Hetz, forcefully applied his brakes, |eaving skid marks in excess
of 100 feet. As he was unable to switch |anes because of onconing
traffic, M. Hetz collided with the Clampitt vehicle. Hetz p.22,
32 and 47.

SUMVARY OF ARGUMENT

Petitioner contends that the Clampitt holding is in conflict

with this Court's holding in Nash v. Wlls Farqo Guard Services,

Lne. 678 So.2d 1262 (Fla. 1966). As respondent will show in the
argunent to follow, the Clampitt decision is not governed by Nash

which refined the rule of |aw announced in Fabre that in




determ ning non-econom c damages that fault nust be apportioned
anong all responsible entities who contribute to an accident, even
though not all of them may have been joined as Defendants. Unlike
the juries in Nash and the cases cited by Nash with approval, the
Clampitt jury was not allowed to pass along the question of
conparative fault of the petitioner.

Petitioner also alleges that the Clampitt deci sion bel ow,
reversing the grant of sunmmary judgnent on the issue of conparative

fault, is in conflict with Pierce v. Progressive Anmerican |nsurance

Co. 582 So.2d 712 (Fla. 5th DCA, 1991). As will be shown, the
First District Court properly distinguished on the facts, the
Pierce decision but did not stray from the principal of |aw
enbraced by it.
ARGUMENT
THE FIRST DI STRICT COURT OF APPEAL CORRECTLY REVERSED
THE TRIAL COURT'S GRANT OF PARTIAL SUMVARY JUDGVENT ON
THE QUESTION OF LIABILITY AND PROPERLY REMANDED THI S
CAUSE FOR A NEW TRIAL ON ALL I SSUES.

Petitioner argues to this court that her case is one of first
impression for the Supreme Court of Florida. Petitioner's car was
the mddle vehicle in a three vehicle, chain collision; she sued to
recover damages for injuries she sustained as a consequence of the
alleged negligent driving of the first and third vehicle in the
chai n. Prior to the hearing on sunmary judgnent, M. Huguley, the
operator of the lead pick-up truck and trailer, had been dism ssed
from the action. Clampitt filed her Mdtion for Partial Summary
Judgnent on the question of liability asserting that there was no
evidence that she was negligent to rebut the presunption of
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negl i gence of Respondent Hetz as the driver of the rear vehicle in
the chain. R.v.I. p. 89-91. Before the Court for purposes of the
Summary Judgnent hearing,’ was the Hetz deposition wherein he
described the energency situation that he was confronted with by
Clanpitt's failure to apply her brakes before striking the Huguley
trailer coupled with her resulting "dead stop" in the m ddl e of
Hetz' lane of travel. R,v.XVII. p. 24-35  \hile the trial court
held that Respondents had presented no reasonable and substanti al
explanation sufficient to —rebut the presunption of Hetz’
negligence, the First District Court of Appeal disagreed and in so
doing relied upon a long line of Florida jurisprudence which has
devel oped around the rebuttable presunption of negligence which
arises and attaches to the driver of a rear vehicle.

The first Florida case to recognize the presunption of

negligence at issue in this appeal was McNaultv v. Cusack, 104

So.2d 785 (Fla. 2d DCA 1958). MNaultv held that where a defendant

runs into the rear of plaintiff's car while plaintiff is stopped

for a traffic light or at an intersection, (Enphasis Added), there

is a presunption of negligence of the defendant on which the

plaintiff would be entitled to recover in the absence of an

explanation by the defendant. (Emphasi s Added) . I nterestingly,

and as the court in Sistrunk v. Douglas, 468 so.2d 1059 (Fla. 1st

DCA 1985) noted, "it should be kept in mnd that the presunption
rule in Florida was borne in a case in which there was a total
absence of any explanation by the followng driver. Id. at 1060.

The rationale of MNaultv was adopted by this court in Bellere v.




Madsen, 114 so.2d 619 (Fla. 1959).

INn Gulle V. Boggs, 174 So.2d 26 (Fla. 1965), this court

reaffirmed the rule and further discussed its application. n\\e
have stated that the presunption announced in McNaulty, and
subsequently followed, is rebuttable. It is constructed by the |aw

to give particular effect to a certain group of facts in the

absence of further evidence. (Enmphasis Added). The presunption

provides a prinma facia case which shifts to the defendant the
burden to go forward with evidence to contradict or rebut the fact
presumed. Wien the defendant produces evidence which clearly and
reasonably tends to show that the real fact is not as presuned,
then the inpact of ‘the presunption is dissipated . \Wether the
ultimate fact has been established nmust then be decided by the jury
from all of the evidence before it without the aid of the
presunption. At this point, the entire matter should be deposited
with the trier of the fact to reconcile the conflicts and eval uate
the credibility of the witnesses and the weight of the evidence."
1d. at 28-29. Accordingly, and as directed by Gulle V. Boggs, in
order to present the issue of negligence to the jury, the rear
endi ng defendant driver nmust produce evidence which "fairly and
reasonably tends to show' that the presunption is invalid. The
litmus test for the presunption is whether or not the follow ng
driver has offered a substantial and reasonable explanation. In

order to create a jury issue, the following driver is not required

to prove that the accident was unavoi dable. Sistrunk v. Douglas,

468 so.2d 1059, 1060 (Fla. 1st DCA 1985).




In the cases that have followed Gulle v. Boqgs, Florida courts

have  recogni zed three general categories of affirmative
explanations that will serve to rebut the presunption of

negligence. As was the situation in culle v. Boqgs, Florida courts

have held that affirmative testinmony regarding a mechanical failure

is sufficient to rebut the presunption. In Stark v. Vasquez, 168

So.2d 140 (Fla. 1964), this court held that the presunption was
successfully rebutted by the affirmative testinony of the defendant
and she applied her brakes to avoid the collision but was unable to
determne why her autonobile failed to stop. The second general
category of affirmative explanation recognized by Florida decisions
occurs in cases where the lead vehicle has been illegally and,

therefore, unexpectedl y,stopped in the roadway. In Frazier v.

Ross, 225 So.2d 451 (Fla. 4th DCA 19%69), the court affirned a
judgment entered upon a jury verdict in favor of the defendant who
had affirmatively explained that the rear end accident occurred
because plaintiff had parked her vehicle in such a fashion that it
inproperly protruded into his travel |ane.

The third and final general category of affirmative
explanation, and the one nost frequently litigated, is the scenario
where positive testinony of a sudden unexpected stop or an
unexpected switching of lanes by the car in front is found
sufficient to rebut the presunption. In a case virtually on all
fours with the one before the court, the Second District Court of

Appeal in Chiles v. Beaudoin, 384 So.2d 175 (Fla. 2d DCA 1980)

di scussed the "quick gtop" exception to the presunption of rear-end




negligence and reached the same conclusion that the First D strict
Court of Appeals reached below that the partial sunmary judgment
for the preceding driver on the issue of liability was inproperly

granted. In _Chiles, the defendant driver testified that he was the

third vehicle in a line stopped for a red light. Once the [light
changed, the three vehicles nmoved through the intersection when the
first vehicle suddenly stopped and turned left wthout giving any
signal causing the mddle driver plaintiff to make a sudden stop
inmedi ately in the path of the defendant who had taken his eyes
from the road for a second prior to perceiving the taillights on
plaintiff's van. The Chiles court held that the affirmative
testinony of the defendant with regard to the sudden stop of the
vehicl e ahead of him satisfied the defendant's burden to rebut the

presunption, In Sistrunk v. Douglas, 468 So.2d 1059 (Fla. 1st DCA

1985), the defendant driver was proceeding on a four |ane highway
and his attention was diverted to the presence of a tractor-trailer
parked just off of the edge of the roadway. \Wile defendant driver

was being distracted by this potential highway hazard, the vehicle
i mmedi ately ahead of him was applying his brakes in order to avoid
a collision with a vehicle energing onto the highway from an
adj acent fast food outlet. Having been distracted by the parked
truck, the defendant driver was unable to stop in time to avoid the

collision with the suddenly stopping vehicle ahead of him The
appel late court agreed that the trial court had properly denied
plaintiff's Mtion for Directed Verdict on liability as such was a

jury issue under the facts adduced during the course of the trial



In finding that a jury issue was presented, the court again noted
that "the rule does not require the rear-car driver to elimnate
every possible inference of negligence on his part in connection
with the accident before he is entitled to have the jury decide the
case. Cbvi ousl y, if he carried his burden, then no rear-end
acci dent case would be submitted to a jury, since under such
circumstances the rear car driver would be entitled to a directed
verdict of non-liability. He is required only to produce evidence
from which his exercise of reasonable care under the circunstances
could properly be inferred by the jury. Id. at 1060, 1061.

The principles elucidated in _McNaulty, Gulle and the cases

cited above continue to be applied by Florida Courts of Appeal in

the "quick stop" exception cases. In the case of McCloud V.

Swanson, 681 So0.2d 898 (Fla. 4th DCA 199%6), the trial court
directed a defense verdict which was reversed on appeal with the
appel late court holding that the rear-ending plaintiff was entitled
to have the question of the defendant's negligence submtted to the
jury. In so doing, the Fourth Circuit Court of Appeal noted that
"the plaintiff in the instant case presented positive testinony,
albeit slight, of a sudden change of |anes and unexpected stop.
The plaintiff testified that even though she was paying full
attention to the road before her, she did not see the defendant's
vehicle until he pulled out in front of her and that he seened to
"appear out of nowhere.' The defendant then stopped in front of

her, and the plaintiff slanmed on her brakes, but was unable to

prevent the collision.” Id. at 900. The Fourth District went on

10




to note that although there were inconsistencies in the plaintiff's
testinony that "the inport of these inconsistencies was for the
jury to consider. The believability of the plaintiff's explanation
of the accident and the question of defendant's negligence were
matters for the trier of fact, and the trial jury erred in taking
this decision away from the jury." Id. at 900, 901. |In Eppler v.

Tarmac Anerica, Inc., 695 So.2d 775 (Fla. 1st DCA 19%97), there was

positive testinmony by the defendant rear-ending driver that he was
behind the plaintiff, stopped due to a red traffic light, which
changed to green. The defendant driver further testified that the
plaintiff started forward and then stopped suddenly in front of him
causing himto rear end her and push her into the vehicle ahead.
The plaintiff offered contrary testinony that she was rear ended
before she had begun to nove forward following the traffic signal
change. Following the denial of the plaintiff's Mtion for
Directed Verdict, the jury returned a verdict in favor of the
defendant rear-ending driver which was affirnmed on appeal. The
Court of Appeals found that the positive testinmony of the defendant
driver about the driving actions of the plaintiff created a factual

question on the issue of fault properly reserved for the trier of

fact. Noting a possible conflict with Pierce v. Prosressive

Anrerican Ins. Co., 582 So0.2d 712 (Fla. 5th DCA 1991), the First

Crcuit did certify the legal question presented by the case to
this court.
There have, of course, been cases where this court and others

have held that the rear-ending driver failed to rebut the

11




presunption of negligence. However, such cases are either
di stingui shable or reconcilable. As noted above, the presunption
itself grew out of a case where the defendant failed to testify at

trial. In Baushnan v. Vann, 390 So.2d 750 (Fla. 5th DCA 1980), a

jury verdict for the defendant was reversed and the case renanded
with the direction that a directed verdict be entered on the issue
of liability. The court ruled that reversal was necessary because
the only "explanation" offered to rebut the presunption of
negligence was inadm ssible evidence in the formof a traffic

accident report and a police officer's opinion based on hearsay.

In Tozier v. Jarvis, 469 So.2d 884 (Fla. 4th DCA 1985), the Court
of Appeals again agreed that a directed verdict on the issue of
liability should have been entered as the court found that the
testinmony of the rear-ending driver insufficient to rebut the

presunption of negligence. In Tozier, the plaintiff preceding

driver testified that he had slowed and stopped prior to turning
right into the entrance of a restaurant and that he was rear-ended
by the defendant in that process. The defendant driver testified
that at no time did he see the plaintiff in his lane of travel,
al though he had been behind the vehicle for at l|least 600 feet, and
that he took no evasive action to avoid the accident fromthe first
time that he saw the plaintiff's vehicle until he struck it. The
defendant driver's only "explanation" to rebut the presunption was
his "speculation" that the plaintiff was backing out of a drive
onto the roadway at the tine of inpact although the defendant

driver further admtted that he never saw the plaintiff's vehicle

12




in nmotion going in either direction. In Kao v. lLauredo, 617 so.2d

775 (Fla. 3rd DCA 1993), a jury verdict in favor of a rear-ending
defendant was reversed with instructions that a directed verdict on
the question of liability be entered on behalf of the rear-ended
plaintiff. Factually, Kao involved an accident that occurred on a
rainy day on a heavily congested city street during rush hour in
stop and go traffic. The plaintiff testified that she braked
qui ckly because the vehicle in front of her was quickly stopping

She further testified that although her vehicle skidded, she was
able to stop without hitting the vehicle in front of her. [t was
after she successfully stopped that she was rear-ended by the
defendant and pushed into the vehicle ahead of her. The
defendant's only testinony to rebut this presunption of negligence
was that the plaintiff had stopped abruptly when he was not
expecting such a stop and that had the pavenent been dry that he
woul d have had anple room to bring his vehicle to a stop before

i npact. Gting Pierce v Progressive Anerican Ins. Co., 582 So.2d

712 (Fla. 5th DCA 1991), the Third District Court of Appeal found
that defendant had shown that there was an "abrupt stop" by the
precedi ng vehicle but had failed to show that such sudden stop
occurred at a tinme and place where it could not be reasonably
expected.

Petitioner asserts that the dispositive question for review by
this Honorable Court is whether or not a rear-ending driver in a
three car chain who rear ends the vehicle ahead may rebut the

presunption of negligence by alleging and proving that the vehicle

13



he hit, rear ended the lead vehicle. Contrary to the assertions of
the Petitioner, Respondents urge that the dispositive question is
whet her or not, under the specific factual circunstances presented,

the defendant driver's positive testinony of a sudden, unexpected
and unlawful stop by Clampitt provided the requisite substantia

and reasonabl e explanation-for the collision sufficient to overcone
the presunption of negligence and create a factual issue for the
jury's determnation. The Petitioner asserts that the case is
controlled by Pierce v. Progressive Anmerican Ins. Co., 582 So.2d

712 (rFla. 5th DCA 1991) and that the holding of the case is in

conflict with the ruling of the First District Court of Appeals
bel ow. Contrary to such assertion, the cClampitt court did
carefully consider and apply the holding of Pierce but in so doing,

di stinguished the Pierce decision on its facts.

In Pierce, the driver -of a fourth vehicle involved in a chain
collision sued his uninsured notorist carrier arguing that the
uninsured operators of the two vehicles inmediately preceding him

cane to abrupt stops thus creating a jury question as to his

negligence as a rear-ending party. In _Pierce, the court took great
pain to describe the accident roadway and scene. The court noted
that the accident occurred on busy H ghway 50 in Orange County
whi ch was described as being a divided highway with noderately
heavy traffic. The accident occurred as the four vehicles
approached a busy intersection controlled by a traffic signal,
viewable by all drivers, which had turned red. In the context of

these facts, the Pierce court upheld the trial court grant of

14




sumrary judgment. In so doing, the court held that "it is not
merely an ‘'abrupt stop' by a preceding vehicle (if it is in its
proper place on the highway) that rebuts or dissipates the
presunption that the negligence of the rear driver was the sole
proxi mate cause of a rear-end collision. (Gitations onitted). It
is a sudden stop by apreceding driver at a tinme and place where it
coul d not reasonably be expected by the follow ng driver that
creates the factual issue". Id. at 714. Implicit in the Pierce
holding is its finding that the "abrupt stops" at issue were stops
whi ch were reasonably appreciated given the accident's factual
setting.

In the case below, the court was again presented with a
factual scenario involving nmultiple vehicle rear-end collisions.
There, however, all factual simlarities between Clampitt and
Pi erce conme to an end. As painstakingly pointed out by the
Clampitt court, the collision at issue occurred on a two |ane road
whi ch had a posted speed of S55mph. Al t hough there were sone
resi dences and businesses |ocated along the country highway, there
were no traffic signals in and around the area where the accident

occurred. Unlike the facts in Pierce and Kao v. Lauredo, the

Clampitt court was concerned with an accident on a rural highway,
not a heavily congested city street with stop and go traffic and
periodically occurring traffic signals.

In addition to contrasting the starkly different accident
settings, the court below also noted the positive testinony from

the defendant driver that the Petitioner's brake lights did not
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come on at any point prior to her "dead stopping” in front of him
and that Petitioner, by her own adm ssion in pleadings, had
adnitted striking the rear of the vehicle preceding her. Still
additional testimony from the defendant driver established that he
did attenpt to avoid the accident by forcefully applying his brakes
resulting in excess of 100 feet of skid marks prior to his actual
i npact with the petitioner,

Equally inportant to this court's disposition of this matter
is the fact that the case involved the grant of a partial summary
judgment by the trial court on the issue of liability. It is
hornbook law that a party nmoving for summary judgment mnust prove
conclusively the absence of any genuine issue of material fact and
the court must draw all reasonable inferences in favor of the party

agai nst whom a summary judgment is sought. WIIs v. Sears Roebuck

& co., 351 80.2d 29 (Fla. 1997). A sunmary judgnent should not be
granted unless the facts are so crystallized that nothing remains

but questions of [|aw Shaffran v. Hol ness, 93 S0.2d 94 (Fl a.

1957) , If the evidence raises any issue of material fact, if it is
conflicting, if it will permt different reasonable inferences, or
if it tends to prove the issues, it should be submtted to the jury

as a question of fact to be determined by it. WIlliams v. Lake

Gty, 62 So.2d 732 (Fla. 1953); More v. Mrris, 475 So.2d 666,
(Fla. 1985). It has been held that particular caution should be

exercised in the grant of summary judgnent in negligence or

mal practice actions. It has also been held that a party seeking a

sunmary judgnment in a negligence action has a nore onerous burden

16




than that borne in any other type of case. Davis v. Chips Exp.,

Inc., 676 So.2d 984 (Fla. 1st DCA 1996); Cassoutt V. Cessna
Aircraft Co., 660 So.2d 277 (Fla. 1st DCA 1995).

Al though Pierce was decided in a sunmary judgment setting, the
overwhel mng body of case law in this area concerns cases which
were actually tried and where evidence from all sources was
received before the case either was resolved by directed verdict or
proceeded to jury deliberation. This is undoubtedly so because of
the onerous burden that a novant for a sunmary judgnent nust
shoul der. As indicated by Petitioner's own statenent of the case,
and the record before this Honorable Court, it is certainly
questionable whether the quality and quantity of proof offered by
Clampitt established conclusively the requisite absence of any
genuine issue of material fact,

As indicated previously, the only evidence offered by Clampitt
in support of her Summary Judgnent notion was the deposition
transcript of Hetz and Huguley along with Hetz' answers to
interrogatories. The court did not have available for review
either a discovery deposition or an affidavit from Clampitt setting
forth her version of the incident. Petitioner suggests in her
brief that it was incunbent upon the Respondents to file additional
affidavits or other discovery materials to rebut the attaching
presunption of negligence. As the dissent in Pierce so accurately
noted, however, "it isS not necessary at a hearing on summary
judgment for the non-nmoving party to produce evidence to prove its

case as it would at trial; available inferences may allow the case
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to survive on Mtion for Summary Judgnent.” Id. at 716. The
unrefuted testinmony of Hetz and his interrogatory answer s
established dual issues of naterial fact. The first is whether or
not Clampitt was inattentive and thus negligent in failing to
decel erate gradually as the driver before slowed for his turn. The
second issue was whether or not Clampitt had the opportunity to
t ake evasive action which she did not do to renove her vehicle from
a position of danger in the mddle of the roadway once she struck
the vehicle ahead of her. As M. Hetz indicated in his
interrogatory answers properly before the trial court as evidence,
it was M. Hetz’ opinion that the Clampitt vehicle "was solely
responsi ble for the chain of events that had taken place. If the
car would not have rear-ended with the trailer and had not stopped
in the mddle of the highway, I could have possibly had time to
conpletely stop or go around the car. The reason | say that is
because the car had conpletely knocked the pick-up truck with
trailer clear off the highway and the car could have kept noving
and pulled off the highway - but instead the car stopped dead in
the mddle of that road." R.v.I. p. 92-104. The question of
Canmpitt's opportunity to take evasive action wuld also go to the
i ssue of dammges, asthe jury, had it been permtted to hear all of
the evidence, could have concluded that evasive action was not
undertaken because Clampitt had already sustained an injury in the
first inmpact with her preceding vehicle rendering her physically
unable to take such action. Again, no evidence whatsoever was put

forth by Clampitt to refute the inference that she was negligent by
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failing to nmove her vehicle fromits place in the roadway when she
had the opportunity to do so.

In her concluding remarks, Clampitt urges this court to
consider that the operation of a comrercial rig such as the one
driven by M. Hetz requires a "heightened duty of care" toward
drivers of other vehicles. This argument is not supported by a
single reference to Florida statutory or case |aw Respondent s
urge this Honorable Court that the Appeals Court below applied the
applicable law to the facts of the case and in so doing correctly
found that the Respondents had provided a substantial and
reasonabl e explanation for the collision by M. Hetz’ positive
unrefuted testinony of Colletta Canpitt's sudden and unexpected
stop on the rural highway at the tine of this accident. Because of
such positive and unrefuted evidence, the court below correctly
found that the respondents were entitled to have the jury decide
the question of negligence in this case.

ARGUMENT

II. THE FIRST DI STRICT COURT OF APPEAL WAS CORRECT WHEN

| T CLARI FIED THAT THE NEW TRI AL, FOLLOWN NG REMAND,
WAS TO | NCLUDE ALL | SSUES.

The First District Court of Appeal granted Respondents a new
trial as to both liability and damages finding that the trial
court, in granting partial summary judgment, had inproperly taken
the entire question of negligence for the accident from the jury.
As the First District noted, "At the Pre-Trial Hearing, the trial
court cautioned appellant's counsel that any arguments for
reducti on of danmages based on appel |l ees conparative negligence
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woul d be objectionable.”" D.J. Spencer Sales v. Jdanpitt, 704 So.2d

601 (Fla. 1st DCA 1997) . Petitioner puts forth two separate
argunments as to why the First District determnation that the new
trial should include the question of damages was inproper. In
brief to this court, Petitioner argues that Respondents expressly
limted the scope of requested appellate review and in support of
that position she notes to the court that the argunent heading in
Respondent's initial brief below read "Trial Court's Ganting of
Plaintiff's Partial Summary Judgment was in Error.". Petitioner
clainms that because no review was sought of the damage award that
the Seventh Amendnent to the United States Constitution and the

case of Purvis v. Inter-County Tel ephone & Telegraph Co.., 173 So.2d

679 (Fla. 1965) deny retrial on that issue. As her alternate basis
for arguing that the retrial be limted to liability issues only,

petitioner cites the court to its own case of Nash v. Wlls Farqo

Quard Services, Inc., 678 So.2d 1262 (Fla. 1996). Contrary to
petitioner's assertions, appellate review of all issues was sought
and the Nash v. Wells Fargo line of cases are sinply not

controlling.

Petitioner argues that Purvis v. Inter-County Tel ephone &

Tel egraph Co., 173 So.2d 679 (Fla. 1965) and the Seventh Anendnent

to the United States Constitution deny retrial on the danage issue
as respondents allegedly did not raise the issue on appeal. As the
Clampitt court below noted, following the jury verdict in favor of
petitioner, motions for new trial or remttitur were filed but

denied. Cdearly the Respondents filing of a Mtion for Remttitur
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i ncorporated the question of the propriety of the damage award. In
Respondents' Anended Initial Brief in the court below, there was a
section which very specifically was entitled "Request for Relief".
In it the respondents recited "Appellants respectfully request that
this Honorable Court reverse the trial court's granting of

Appel l ee's Motion for Partial Summary Judgnent and remand this

matter for a new trial on all issues. (enphasis added). In

Respondents’ Reply Brief to Appellee's Mtion for Carification in
the court below, Respondents again, at tw separate places in the
brief, request remand for a new trial on all issues. As
respondents' entitlement to a new trial on all issues was urged in
brief in the court below, there is no violation of the Seventh

Amendnent . Li kewi se, Purvis v, Inter-County Tel ephone & Telegraph

i's inapplicable. In _Purvis, the court granted Plaintiff's Mtion

for Summary Judgnment on liability issues. On appeal, the District
Court reversed and remanded for trial on both liability and
damages. This court quashed the appellate decision insofar as it
remanded for a new trial on damages. In reaching its holding, the
Purvis court found that respondents "assignment of error” referred
only to the issue of liability and not dammges. As this court is
wel | aware, the "assignment of error" pleading requirement is no
| onger used. However, and as previously noted, even if the
rationale of Purvis is applicable, it is clear that Respondents'
pleadings in the court below did raise the issue for the court's
consi derati on.

Petitioner contends that the First District Court of Appeals
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decision below expressly conflicts with Nash v. WIIs Fargo Guard

Services, Inc., 678 go.2d 1262 (Fla. 1996), Schi ndl er El evator

Corp. v. Viera, 644 So.2d 563 (Fla. 3rd DCA 1%994), Arerican Aerial

Lift, Inc. v. Perez, 629 So.2d 159 (Fla. 3rd DCA 1993), Schindler

Corp. v. Ross, 625 so.2d 94 (Fla. 3rd DCA 1993) and Giefer v.
DiPietro, 625 So.2d 1226 (Fla. 4th DCA 1993). As respondents wl|
demonstrate in the argument to follow, all of the cases relied upon
by petitioner as allegedly presenting conflict are not controlling

with the exception of the Giefer v. DePietro case which is

di sti ngui shabl e.

In Fabre v. Marin, 623 gp.2d 1182 (Fla. 1993), this court

resolved a conflict between the districts as to the proper
interpretation of Section 768.81(3), Florida Statutes, Wwhich
directed that any judgnent agai nst a defendant be based on the
defendant's percentage of fault in causing any damage and not on
joint and several liability. The specific question decided in
Fabre was whether or not only those joined in the lawsuit as party
defendants could be included on the verdict form  The court held
that in determ ning non-econom c danmages, that fault nust be
apportioned anmong all responsible entities who contribute to an
accident even though not all of them had been or could have been
joined as defendants. Factually, the plaintiff in Fabre was
injured while a guest passenger in an autonobile operated by her
husband. She sued the defendant claimng that the defendant had
negligently changed lanes in front of her vehicle causing it to

swerve into a guardrail. The defendant denied being the offending
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vehicle and at the jury charge conference requested that the
verdict form be drafted so as to allow the jury to apportion blame
for the accident between plaintiff's husband and the defendant.
Al though the trial court denied the request, it did agree to submt
the requested issues of negligence to the jury subject to a post-
trial determnation of whether any affirmative finding on the
negligence 1issue would result in a reduction of Ms. Marin’s
recovery. Although the jury found each driver to be 50% at fault,

the trial court thereafter refused to reduce the non-econom c

danmage award in favor of the plaintiff. Accordi ngly, and as
clearly stated by the Fabre court, "on appeal, the issue was
whether the liability for non-economic damages should be

apportioned to the Fabres on the basis of the percentage of fault
attributed to them." Id. at 1183. Thus, a "Fabre apportionnent of
fault error", is the failure to permt the jury to assess the fault
of those who nay have contributed to the occurrence of an accident
even though those entities are not before the jury as party
def endant s. As Fabre involved a non-negligent plaintiff, it did
not address the inplications of renmoval from jury consideration
the question of a claimant's conparative negligence.

The Fabre Rule was applied in the cases of Schindler Elevator
Corp. v. Viera, 634 So.2d 563 (Fla. 3rd DCA 199%4), Anerican Aerjal
Lift, Inc. v. Perez, 629 So.2d 169 (Fla. 3rd DCA 19%3), and

Schindler Corp. v. Ross, 625 80.2d 94 (Fla. 3rd DCA 1993), all

allegedly in conflict with the Clampitt decision. In \Viera, the

court remanded because the trial court erred in failing to instruct

23




the jury to apportion the liability of a settling co-defendant; in
Perez, a products liability case, the court remanded so that all of
the entities in the product distribution chain could be considered,

in Ross, the court renmanded because the jury did not assess the
negligence of the plaintiff's enployer. Respondents concede that
in each of these three cases that the scope of retrial was limted
to liability question. However, and nmost inportantly, in each of
the cases relied upon by the Petitioner, the original jury was
permtted to assess the conparative negligence of the claimant, a
situation not present in the case bel ow

In Nash v. Wlls Fargo Services, Inc., 678 So.2d 1262 (Fla.

1996), this court refined and explained its holding in Eabre v
Marin, 623 So.2d 1182 (Fla. 1993). The instant case provides us

Wi th the opportunity to address the extent of the pleadi ng and

proof required under Fabre in order for a defendant to have non-

econom ¢ damages apportioned against a non-party." Id. at 1264.
In Nash, the court held that in order to include a non-party on a
verdi ct form pursuant to Fabre that the defendant must
affirmatively plead the negligence of the non-party who nust be

identified. Having thus explained the pleading and proof

requirements, Nash thereafter held that a retrial necessitated by
Fabre errors would not extend to a redetermnation of damages.

Nash, |ike Fabre, involved a non-negligent plaintiff enployee of a
hospital who sued the hospital's guard service for injuries she
sustained in an assault in the hospital parking garage. HNash d

not sue her enployer as a defendant but at the close of testinony
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the guard service's nmotion to apportion non-econom c danages by
including the hospital on the verdict form was denied. By the tine
the matter reached the District Court of Appeal, Fabre had been
deci ded and, accordingly, the First D strict reversed the judgnent
and remanded for new trial. This court reversed that decision
finding that the guard service had failed to neet the pleading and
proof requirenents outlined in the Nash opinion and, in fact, that
the guard service had waived the defense because of the posture it
took during the course of the trial arguing that the hospital's
negligence was not an issue as it was not a defendant.

In deciding Fabre v. Marin, 623 So.2d 1182 (Fla. 1993), this

court explored the legislative intent behind the enactnment of
Section 768. 81. Noting that this section was enacted as part of
the Tort Reform and Insurance Act of 1986, the court observed that
"the legislature intended that danmages be apportioned anong all
participants to the accident. The abolition of joint and several
l[iability has been advocated for nmany years because the doctrine
has been perceived as unfairly requiring a defendant to pay nore
than his or her percentage of fault.” Id. at 1185. Thus, the
focus of the opinion was to interpret the statute in accordance
with the obvious intent of the |egislature which was to reform
certain inequities in the state's tort system one of which was the
continued applicability of the doctrine of joint and several
liability in all scenarios.

Not addressed by Fabre, Nash and its prodigy was the question

of whether depriving the trier of fact of the opportunity to assess
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the conparative negligence of the claimnt would necessitate a
different result as far as the scope of retrial was concerned. As

to the question unanswered by Fabre, Nash and its prodigy,

respondent would point to a separate line of cases for the
resolution of the issue.

In Tropical Exterminators, Inc. v. Mirray, 171 So.2d 432 (Fla.

2d DCA 1965), a case factually simlar to the one before the court,
the defendant appealed from a final judgnent entered in favor of
the plaintiffs on the issue of liability in a personal injury case.
In finding that the summary judgnment had been inproperly entered,
as the defendant had presented evidence of a sudden |oss of
consci ousness from an unforeseen cause, the Second GCircuit held
that the new trial should include both the issues of liability and
damages. In so doing, the court noted that "a new trial may be
limted to the question of liability only when it is clear that the
course can be pursued w thout confusion, i nconveni ence, or
prejudice to the rights of any party." Id. at 434, 435.

This court was to address the question of scope of new trial

in the case of Rowlands V. Sianal Const. Co., 549 So.2d 1380 (Fla.

1989) . In Row ands, the plaintiff was injured while bicycling on

a public sidewal k. Al though she did not see the object that caused
her fall, she did notice following the fall cable and rope doubl ed
up on the sidewal k. She thereafter sued a construction conpany
that had been working in the area. During the course of the trial,
the extent of injuries sustained by Rowlands in her fall was also

seriously contested. Wen the jury returned its verdict, it found
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that Rowlands was 10% negligent and that the construction conpany
was 90% negligent but failed to conplete the verdict formto award
damages. The judge thereafter instructed the jury to return to its
deliberations and when it did it awarded the claimant and her
husband al most $300, 000 in judgnent.

The construction conpany filed post-trial motions for a new
trial, or, in the alternative, for remttitur which was granted.
In granting the renittitur, it was unclear from the record whether
the trial court felt it was necessitated because of juror error in
assessing liability or because the award nmade was SO excessive as

to shock the conscience of-the court. The issue before this court

was the propriety of the trial court's ruling. Fi ndi ng an
insufficient record to evaluate that, this Honorable Court
remanded. In so doing, the court noted that "the problem posed by

this case is that, fromthe Trial Court's statenents and the
District Court's analysis, the inpropriety identified by the Trial
Court and the District Court involved the percentages of liability,
not merely excessiveness of the verdict." Id. at 1382. Because of
the possibility that the jury error went to the issue of liability
as conpared to the excessiveness the verdict, this court questioned
whether renittitur was appropriate. In so doing, the court noted
that it was conpelled to such a conclusion by three factors.
"First, the clear weight of authority in Florida supports applying
remttitur exclusively to subtract from the verdict.... Second, we
find this rule nmore in harmony with the settled principle that the

apportioning of liability is a matter peculiarly within the
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province of the jury.... Third, we conclude that the determnation

of liability falls within the right to trial by jury guaranteed by

articles |1, section 22 of the Florida Constitution. Si nce

must be left to the qury. Wien the percentages of liability are

contrary to the manifest weight of the evidence, the trial court
must treat this defect as an error in the finding of liability

itself. The only renedy is to order a new trial on all issues

affected by the error." (enphasis added). In Row ands, this court

recognized the principle that the determnation of liability is

interwoven with and inpossible to separate from the question of

apportionment of damages.

The principle from Rowlands was thereafter applied in the case

of CQurrie v. Palm Beach County, 578 So0.2d 760 (Fla. 4th DCA 1991).

In Qurrie the question again presented to the court was the scope
of a new trial which had been granted by the trial court. I'n
uphol ding the trial court grant of new trial as to all issues, the
court in Currie noted "one of the issues tried to the jury was
whet her Michele was conparatively negligent. Evidence on this
i ssue necessarily inpacts both liability and damages. The trial

court properly ordered a new trial on both. See Rowlands v. Signal
Constr. Co.. 539 So.2d 1380 (Fla. 1989)." Id. at 734, See al so

Lindos_Rent A Car v. Standley, 590 So.2d 1114 (Fla. 4th DCA 1991)

where the court held that "if the jury was inproperly prejudiced in

assessing liability, it is reasonable to conclude that it assessed
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damages based on its faulty assessment of liability. Thus, the
trial court did not err in finding that appellee was entitled to a
new trial on damages as well as liability.” Id. at 1116. In the
case before this Honorable Court, the jury was "inproperly
prejudiced" in assessing liability because the jury was conpletely
deprived of the opportunity to conduct such an assessnent,
Al though the First District Court of Appeal did not cite Rowlands
and its prodigy when it decided Waters v. WIllians, 696 So.2d 386

(Fla. 1st DCA 1997) it is obvious that the principles enbraced by
t hose cases were before the court. In Waters, as in Canpitt, the
Court of Appeals found that the trial court had erred in renoving
the negligence question from the jury. Because this error
fundanental ly inpacted the jury's ability to assess danmages, nhew
trial on both issues was ordered. Clearly distinguishable is the

case relied upon by petitioner, Giefer v. DiPietxo, 625 So.2d

1226 (Fla. 4th DCA 1993), where the jury was permtted to assess
liability of all parties.

CONCLUSI ON

In light of the above, it is clear that the First District
Court of Appeals was correct in reversing the Trial Court grant of
Partial Sunmary Judgnent on the question of liability and was
further correct in remanding this matter for trial on all issues.

As devel oped, Nash v. Wlls Fargo and its prodigy does not limt

the scope of this new trial to liability issues as Nash sinply does

not apply where a jury was inproperly denied the opportunity to

assess the negligence of the plaintiff. Li kewise, there is no
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conflict between Clampitt and Pierce as clearly the Clampitt court

applied the Pierce rule and found the petitioner's sudden stop
occurred where it could not have been reasonably expected by the
respondent driver. Accordingly, the judgnent of the First District
Court of Appeals should be upheld and this case permtted to go
forward for a retrial on all issues.
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