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972 F.2d 1218 (Ilth Gr. 1992) . . . . . . . . . . . . . . . 31
STATEMENT REGARDI NG TYPE

The size and style of type used in this brief is 12-point
Courier New, a font that is not proportionately spaced.

STATEMENT OF THE CASE

Janes E. Stephens was charged by information, filed March 25,
1996, with one count of battery of a | aw enforcenent officer, one
count resisting an officer with violence, one count possession of
cocai ne, and one count unauthorized possession of a driver’s |i-
cense or identification card. (V 1 R 3-5) The defense noved to
sever counts one and two from counts three and four on June 14,
1996. The notion to sever was granted by order of the trial court
on July 10, 1996. Following a jury trial held on October 2, 1996,
St ephens was found guilty as charged on count one and guilty of the
| esser included offense of resisting arrest wthout violence on
count two. (V 1 R 6-16)

St ephens was sentenced to 41 nont hs i ncarcerati on on count one
and two days jail tine on the m sdeneanor to run concurrently with
t he sentence on count one. On that sane date, Stephens changed his
plea to guilty on counts three and four and was sentenced to 41
mont hs prison. The prison terns were ordered to run concurrently.

On Cctober 11, 1996, trial counsel, James Martin, noved to
wi t hdraw and the notion was granted. Subsequently, attorneys Jo-
seph M Diaz and N. Christian Brown appeared on Stephens’ behal f.

Stephens did not appeal his convictions. On Cctober 31, 1996



St ephens filed a notion for newtrial and/or notion to vacate judg-
ment and sentence and notion to wthdraw plea. (V R 17-51) On
Decenber 8, 1996, the state filed a notion to strike contending
that the notion for newtrial was untinmely. (V R 59-61)

On Decenber 16, 1996, the trial court denied the state’s no-
tion to strike and held an evidentiary hearing.! Follow ng the
two-day hearing, the trial court ordered both parties to submt a
written nmenmorandum in support of their positions. (V 1 R 64-65)
St ephens filed his nmenorandum on Decenber 30, 1996 (V 1 R 66-76),
and on January 21, 1997, the state filed its response. (V 2 R 93-
289)

On January 27, 1997, the trial court issued an order granting
St ephens’ notion to vacate judgnent and sentence as to counts one
and two. (V 3 R 292-527) On January 29, 1997, the state filed a
nmotion for clarification contending that relief should not be
granted as to the battery of a | aw enforcenent officer charge. The
state’s notion for clarification was deni ed by order dated February
7, 1997. (V 4 R 528-529, 533) The state filed a tinely notice of
appeal on February 7, 1997. (V 4 R 534)

Prior tothe state’s filing of the notice of appeal, on Febru-

ary 3, 1997, Stephens filed a notion to reconsider in which he

Awritten order denying the state’s notion to strike foll owed
on January 24, 1997. Therein, the trial court held that the notion
for new trial was not heard; rather, the court heard Stephen’s
alternative notion to vacate judgnent and sentence, which was
timely. (R 290)



sought to withdraw his guilty plea to counts three and four. (V 4
R 530-532) By order of February 10, 1997, the trial court denied
the unsworn notion without prejudice. (V 4 R 536-537) On February
19, 1997, Stephens filed a sworn notion for hearing, again seeking
to withdraw his plea to counts three and four. (V 4 R 538-540) By
order dated February 25, 1997, the trial court determned it had
jurisdiction during the pendency of the appeal and granted
St ephens’ notion for rehearing. (V 4 R 541-543)

The district court reversed the order granting relief and
remanded for reinstatenent of the convictions, holding, inter alia,
that any al |l eged deficiency on the part of Stephens’ trial counsel
did not affect the fairness and reliability of the trial so as to

underm ne confidence in the outcone. State v. Stephens, 707 So. 2d

758, 759 (Fla. 2d DCA 1998). Stephens filed a notion for rehearing
whi ch was deni ed on February 17, 1998.

St ephens filed a notice to invoke discretionary jurisdiction
dated March 13, 1998. Jurisdictional briefs were filed by the
parties. This Court accepted jurisdiction and ordered briefing on

the nerits by order dated Septenber 16, 1998.



STATEMENT OF THE FACTS

On March 6, 1996, at approximately 2:20 a.m, Tarpon Springs
Police Oficer Cyde Thornton was on routine patrol and observed
Lisa Stewart drivingacar. (V7 T3-4) Oficer Thornton was aware
that Stewart’s |icense was suspended at that tinme and called dis-
patch to confirmthis fact. Upon confirmation, Oficer Thornton
pull ed the automobile over. (V7 T 4-5) The car belonged to Peti -
tioner, Janes Stephens, who at that time was a passenger in the
front seat of the vehicle. (V7 T 48, 120) A third person, Jerry
I nsco, was in the back seat passenger side of the vehicle. (V7 T
48)

O ficer Thornton approached Stewart and requested her |icense,
regi stration and insurance. (V7 T 5) Stewart responded that she
did not have a license. At approximately this tinme, Oficers Young
and Trill arrived on the scene as standard operating procedure
requiring back up at night when stopping a vehicle with several
people. (V7 T5, 47-49, 94) Oficer Trill approached the passen-
ger side of the vehicle where Stephens was seated, and O ficer
Young was a bit behind him At that tinme, Oficer Trill observed
a broken pool cue or a stick in the back seat of the car which
coul d possibly be used as a weapon. (V 7 T 6, 49-50)

Oficers Trill and Young instructed the passengers to place
t heir hands on the dashboard or the back of the front seat. (V7 T

6, 51) When neither passenger conplied, Oficer Trill wapped on



the window with his open |eft hand and advi sed the occupants to
open the door. (V 7 T 51-52) Passenger Jerry Insco confirnmed that
one of the officers tapped on the wi ndow and said to put up their
hands, and he conplied. (V 7 T 122)

St ephens opened t he door, and as Oficer Trill was expl ai ning
to Stephens to let him see his hands, Stephens asked, "Wat the
fuck are you hitting nmy car for?" (V 7 T 52) Stephens began to
flail his arnms, and when Trill advised himto step out of the vehi-
cl e, Stephens responded, "Fuck you asshole.”™ (V7 T 52) Trill had
request ed the passengers exit the vehicle strictly for purposes of
of ficer safety. (V 7 T 53)

As O ficer Young reached over with his left armto unbuckle
St ephens’ seat belt in order to get himout of the car, Stephens
punched Young in the armwith a closed fist. (V7 T 7, 9, 21, 97)
No one had touched Stephens prior to that point. (V7 T 42) This
preci pitated Stephens’ arrest for battery of a |law enforcenent
of ficer.

St ephens, very drunk and belligerent, told the officers they
were not going to arrest him He struggled and violently resisted
being arrested at that tine. (V 7 T 9-10) After a five mnute
struggle, the three officers were eventually able to handcuff him
(V7 T 10) Despite being handcuffed, Stephens kept trying to get
up and cone toward the officers, while continuing to yell obsceni -

ties at them (V7 T 11) Eventually, Stephens had to be restrained



by hobble restraints, used to tie his legs and arns behind him so
that he could not hurt hinself or the officers. (V7 T 11-12)

At the end of the arrest, Stephens had a scrape on his nose
and one on his elbow (V 7 T 12, 66) These were the only injuries
observed by O ficer Thornton and the only injuries of which
St ephens conpl ained at the tine. (V7 T 13) Wile Trill was speak-
ing to Sergeant Kochen, who had arrived at the scene, about
St ephens injuries, Stephens advised that the cut on his armand an
unobserved bruise on his leg were old injuries. (V7 T 66-67, 101)
The officers took himto Helen Ellis Menorial Hospital as standard
procedure before taking himto jail. (V 7 T 13) Later at the sta-
tion, Oficer Thornton prepared his report, which indicated
St ephens sustained injuries to his nose, his elbow, and thigh
during the struggle with the officers. (V7 T 37-38)

O ficer Thornton testified that no of fi cer punched, struck, or
kicked Stephens at any tinme, and the |east amount of force
necessary to arrest was used. (V7 T 14) Oficer Trill confirnmed
that he never struck or beat Stephens with a night stick and that
he had never kicked or punched him or anything al ong those |ines.
(V7 T 68) Trill further testified that he never observed any
ot her officers punch, kick or strike Stephens in any inappropriate
fashion. (V 7 T 68)

Jerry 1Insco, the back seat passenger in Stephens’ car,

testified that he could not see what was transpiring in the front



seat because he had up his hands. (V 7 T 122) After Stephens got
out of the car, Insco heard Stephens “hollering and cussing” at the
officers. (V7 T 122) \Wen Insco got out of the car, he observed
t hat St ephens was handcuffed on the ground. (V 7 T 122-123) Insco
testified that he did not see the officers beat, hit, or punch
Stephens. (V 7 T 123) On cross-exam nation, Insco testified that
he did not see any fighting and did not see Stephens strike or
resist an officer with violence. (V 7 T 124)

The defense’s case included the testinony of the driver, Lisa
Stewart, who confirmed that Oficer Thornton pulled her over
because he knew she did not have a driver’s license. (V 7 T 130)
Stewart testified that Thornton asked for her [|icense,
regi stration, and i nsurance, and Stephens reached in the gl ove box
for those itens. (V 7 T 130) At this point, Stephens was not
belligerent to the officers. (V 7 T 130)

Stewart testified that O ficer Trill cane to the passenger
side and hit the car with his hand, ordering Stephens to put his
hands up. According to Stewart, Stephens put his hands on the dash
and stated, “what the fuck is going on.” (V 7 T 131-132) Stewart
testified that Stephens could not get his seat belt unbuckl ed and
keep his hands up at the sane tine, he tried to undo the belt, and
the officer told himto put his hands on the dash. (V 7 T 131)
Stewart observed Stephens get out of the car. According to

Stewart, the officers slammed St ephens agai nst the back of the car



and handcuffed him (V 7 T 131-132) \Wen asked if she saw the
officers beating on him she stated “I seen themon him” (V7 T
132) Stephens said she saw one officer with his foot on the side
of Stephens’ face and then, one had his knee on Stephens’ leg. (V
7 T 132) After the officers handcuffed him and he was on the
ground, Stephens pulled away only one time, according to Stewart.
(V7 T 133)

Stewart had three prior felony convictions had been arrested
previously by Oficers Young and Trill.2 (V 7 T 133-134) Stewart
initially indicated that Stephens was not too drunk to drive but
woul d have gone to jail if stopped. However, upon bei ng confronted
w th her deposition, Stewart agreed that she was driving Stephens
home on the night in question because he was too drunk to drive. (V
7 T 135-136) The only injury to Stephens observed by Stewart was
a scrape on his nose. She did not see any other injuries on
St ephens, who was wearing pants. (V 7 T 137-138)

Def ense counsel also called Robert King, a co-worker of
St ephens. King testified that he saw Stephens on the Monday
precedi ng the incident and saw no brui ses on Stephens’ right |eg.
(V7 T140). On Friday, followi ng the incident, King observed, at

wor k, that Stephens was |inping and had a big scratch on his nose.

2On  cross-exam nation, Stewart denied that Trill had
previously arrested her. (Vol 7 T 134) Testifying on rebuttal
Oficer Trill confirnmed he had arrested Stewart. (V 7 T 166) On
sir rebuttal, Stewart acknow edged Trill had previously arrested

her. (V 7 T 190)



(V 7 T 141) Stephens showed King the bruise on his thigh at the
time. (V7 T 141) King did not see Stephens on March 5, the day
preceding arrest, and did not know how Stephens received any of
his injuries, other than what Stephens told him (V 7 T 142)

The defense also called WIliam Robb, another friend of
St ephens, who testified he picked Stephens up fromjail and took
phot os of Stephens’ injuries. (V7 T 144) Robb initially indicated
t hat these phot ographs were taken on March 6 "...right after he was
rel eased fromjail before he went to see Dr. Wiss.”" (V7 T 144-
145) Defense counsel noved to introduce the four photographs and
a bench conference ensued.

The state objected on the basis that Robb testified in his
deposition that the photographs were taken on March 8 and,
therefore, did not actually depict what the injuries | ooked |ike at
the tinme of the arrest two days earlier. (V 7 T 145-146) The state
al so objected to the photographs as unduly prejudicial, and the
court noted that the photographs appeared to be repetitive. Based
on Robb’s testinony that he took the photos on March 6 and def ense
counsel’s agreenent to renove one photograph depicting Stephens’
leg, the state’s objection was overrul ed. Def ense phot ographs
depicted Stephens’ armand |leg were admitted. (V 7 T 145-147)

On cross-exam nation, the state established that Robb actual ly
t ook the photos the day the Stephens bonded out of jail. Wile he

was not exactly sure whether it was two or three days after



Stephen’s arrest, Robb testified that Stephens did not bond out
i mredi ately and that the pictures were taken several days after the
incident. (V 7 T 148-149) Al though he did not know how St ephens
injuries actually occurred, Robb did not believe the bruises
existed prior to the incident. In his opinion, Stephens, whom he
knew a long tine and regarded as a brother, would have advised if
he had been hurt before. (V 7 T 149-150) Robb had six or seven
prior felony convictions. (V 7 T 150)

The final witness in the defense’s case in chief was Dr. L.
M chael Wi ss, Stephens’ personal physician. (V 7 T 151-152) Dr.
Wi ss, a board certified internist, exam ned Stephens on March 8
and testified that the photos taken by Robb accurately reflected
the thigh bruise as it |ooked on March 8. (V 7 T 152-153) Dr.
Wi ss said Stephens expl ained that he had received these injuries
in an altercation with the police the day before, and they had
either hit or rough-housed to cause the bruising. (V7 T 153, 156)
Dr. Weiss later testified he did not know specifically the date
St ephens said the incident occurred.® (T 156)

Dr. Weiss testified the thigh bruise was probably a fresh
brui se and probably less than 24 hours old fromthe date of the

exam nation. (V 7 T 153-154, 156-158) Hi s opinion was based on t he

30n cross-examnation Dr. Wiss testified that he did not
wite down in his notes the day Stephens said he incurred the
injury. Al he knew was that Stephens cane in conplaining of |eg
pain and Dr. Wiss examned the injury. (V 7 T 156) He could not
| ocate the |1 og book which would reflect the tinme of day of the
exam nation, and his notes did not reflect such. (V 7 T 158)

10



anount of swelling as well as the dark purple color of the bruise.
(V 7 T 153-154) VWhile Dr. Weiss noted sonme yell ow areas which
reflected bl ood seepage, the deep dark purple color indicated an
acute, or less old, injury. He opined that if the bruise was an
ol der one, the swelling woul d have gone down and the bruise would
not have been deep purple.* (V 7 T 157-158)

On redirect exam nation, when asked if the bruise could be
older, Dr. Weiss indicated that in the field of nedicine, there are
no absol utes and one just goes by conmon sense. Dr. Weiss did not
believe there could be nedical testinony as to the exact age of a
bruise by looking at it. (V 7 T 159)

On rebuttal, the state called Dr. AbrahamW | ks who, qualified
as an expert in the area of bruises, was the doctor who treated
St ephens in the energency room on March 6, 1996, at 3:10 a.m,
i medi ately after the arrest. (V7 T 175) The chart reflected that
Dr. WIlks initiated the examnation at 3:10 a.m (V 7 T 176) Dr.
Wl ks testified that upon exam nation, he noticed Stephens he had
sonme abrasions on his face and el bow and a very | arge ecchynotic

bruised area on his thigh.® (V7 T 177)

“Though St ephens had sone underlying liver problens, Stephens
shoul dn’t have bruised easier than anyone else, as his blood
pl atel et count had never been abnormal according to Dr. Wiss. (V
7 T 154)

SAppended to Stephens’ rule 3.850 notionis Dr. WIlks witten
report. (V 1 R 25) In Dr. Weiss’ report, he docunented, inter
alia, the follow ng:

EXTREM TI ES: Moderate right hip ecchynosis was present;

11



Dr. WIks, shown the defense photographs, indicated that
Stephens’ injuries were pretty simlar to those depicted in the
phot ographs. (V 7 T 178) Testifying fromthe photos taken by Robb,
Dr. WI ks opined that the brui se appeared "at | east a day plus old”
based on yel | owi sh area and di ffuse di scoloration. (V7 T 178) Dr.
Wl ks also testified that if a patient had been brought into the
energency room an hour after injury to the | eg, he would not have
seen bruises of that nature. (V7 T 179) He believed the injury to
St ephens’ nose and scrape on his el bow were probably fresh, having
no crust. (V7 T 182) Dr. WIlks testified that injuries depicted
in the defense photographs were the injuries Stephens had when he
was brought into the enmergency room i ncluding the thigh bruise. (V
7 T 178, 183)

Dr. Wiss did not make note at the time that there was

swelling to the bruise.® (V 7 T 184) (GObservation of swelling a

approximately 15 by 20 cm without |aceration or skin abrasion
noted. Full active flexion of right hip. No pain to percussion of
greater trochanter. MId superficial abrasion 3 by 3 cm w t hout
active henorrhage noted. (V 1 R 25)

The report lists the patient’s nanme as John HIl. At the tinme of
St ephens’ plea to counts three and four of the infornmation, the
prosecutor indicated Stephens had possessed a fictitious driver’s
license with the nane Thomas HilIl. (V1 R25;, V2 R24; V6T 211)

%Def ense counsel queried Dr. Wi ss thus:
Q Okay. Was it swelling up like that?

A Yes.

Q Didyou put that in your report?

A. | don’'t know. | put down it was black and
bl ue.

Q Al right. You didn't put swelling, did
you?

12



date |l ater woul d be consistent with a fresh bruise. (V7 T 184) He
could not testify whether or not the leg injury was consistent with
bei ng caused by a snooth hard object, like a flashlight, although
it “could be” consistent with such. (V 7 T 184) Wiss said that
i ght bluish-1ike purple coloring but not yellow sh col oring, m ght
appear several hours after being struck forcefully by a flashlight
several times. (V 7 T 185)

The jury found Stephens guilty as charged of battery of a | aw
enforcenent officer and as to count two, the |esser offense of
resisting arrest without violence. Follow ng the verdict, Stephens
pled to counts two and three (possession of cocaine and
unaut hori zed possession of a driver’s |icense). An aggregate
prison termof 41 nonths was inposed. (V 1 R 6-16) Stephens did
not appeal .

Post convi cti on proceedi ngs

A | didn’t put what?
Q You didn’t put that it was swollen up?
A.  No ecchynosis which neans bruising, yes.

It would appear that in transcription, a comma was omtted after
the word “No” in the | ast answer quoted above; Dr. Wiss’'s report
contains a notation of “Mderate right hip ecchynosis,” but not
swelling. (V 1;, R 25 and V 7; T 184) The apparent punctuation
error is repeated as to Dr. WI ks ensuing testinony regarding
noderate right hip ecchynosis thus:

Q You didn’t note any bruising in your
report, did you?

A Ecchynosis neans bruise, sir, noderate
right hip ecchynosis.

Q | amsorry, swelling?

A.  No ecchynosis. (Vol 7; T 185)

13



On COctober 31, 1996, Stephens filed a rule 3.850 notion

alleging, inter alia, that trial counsel was ineffective for

failing to investigate and call additional wtnesses to prove that
St ephens did not have an injury prior to his arrest and further,
that Stephens could only have sustained his injury during the
arrest. (V1 R 17-51) An evidentiary hearing was hel d on Decenber
16-17, 1997.7

At the hearing, Stephens’ collateral counsel pointed to
portions of the trial transcripts containing WIliam Robb's
testinmony regarding the date photos of Stephens’ injuries were
taken. (V 3 R 98-312-314) Coll ateral counsel also highlighted the
trial testinony of emergency roomphysician Dr. Abraham W/ ks, and
argued that WIlks was testifying from the defense photographs
rat her than his emergency roomreport. (V 3 R 315-319)

| nvestigator Troy Hitchcox was called by collateral counsel
at the hearing. Hitchcox was enployed by trial counsel, Janes
Martin, to investigate this case. (V 3 R 326) According to
Hitchcox, he interviewed Dr. WIlks, who initially had no
i ndependent recol |l ection of Stephens and had to | ook at his chart.
(V3 R 327) After reviewng Stephens’ chart, Dr. WI ks indicated

that Stephens had a facial injury, a contusion, and a hip injury,

'Addi tional issues, with correspondi ng testinony or evidence,
were raised at the evidentiary hearing and denied by the trial
court. For purposes of clarity and brevity, this testinony has
been excluded fromthe Statenent of Facts, but is included in the
appel | ate record.

14



and the chart reflected Stephens said he received these injuries
fromthe police. (V3 R 328) Hitchcox did not show photos to Dr.
Wl ks to refresh his recollection. (V 3 R 331)

The state called Stephens’ trial counsel, Janes Martin, who
confirmed that Robb testified at trial that he took the photos of
Stephens’ injuries after he was released fromjail. (V 3 R 420)
Martin believed wtness Robb, not Martin, nmade the m stake at to
the date the photos were taken. (V 3 R 421-422) Martin did not
di spute the trial record as to whether he tried to rehabilitate
Robb. (V 3 R 422)

According to Martin, Dr. WIlks’ trial testinony indicated that
when W1 ks saw St ephens, his bruises were old. Further, Dr. WIks’
testimony was not sinply from the photographs. (V 3 R 423-424)
Martin expl ained that he cross-exam ned the police officers about
St ephens’ bruised leg, and they said they did not do it. (V 3 R
431) Additionally, Martin questioned Dr. WI ks about his energency
roomreport which indicated the Defendant received his injuries as
a result of the incident with police one hour prior to being
brought to the hospital. (V 3 R 431-432)

By order dated January 24, 1997, the trial court held that
trial counsel was ineffective in presenting Dr. WI ks nedical
testinony to the jury, as foll ows:

The Defendant also claims that M. Mrtin was
ineffective for failing to accurately informthe jury of

the correct date that the photographs in evidence were
t aken. M. Martin failed to correct the witness, M.

15



Robb, who testified that the photographs were taken on
March 6, rather than on March 8. (State’'s Exhibit 4, pp.
144- 145). The State argues that the Assistant State
Attorney, Ms. Lynn Flagler corrected the date on cross-
exam nation of M. Robb. (State’'s Exhibit 4, pp. 148-
149). However, the State’s argunent that this cured M.
Martin's deficiency is not persuasive.

Dr. Wlks testified to the age of the Defendant’s
bruise as being at |least over one (1) day old, by
| ooking at the photographs of the bruise which were
taken on March 8, and not from his notes or his
i ndependent recollection of his physical exam nation of
the Defendant. This is evident when Dr. WIlks testified
t hat the photographs were simlar to the injury that the
Def endant had when he examned him and then went
further to point out to the jury that the vyellow
di scoloration seen in the photographs supported his
opinion that the bruise was at |east one (1) day old.
(Exhibit B, pp. 177-179) Since these photographs were
taken two (2) days after the incident, then at the tine
Dr. WIlks examned the Defendant, the bruise was
conceivable [sic] fresh and not at |east one (1) day
ol d. M. Mrtin was ineffective for failing to
recognize that Dr. WIks was testifying from the
phot ographs and failing to comunicate this crucial
error to the jury.

This error was further conpounded when the
Assistant State Attorney confirnmed with Dr. WI ks that
t he yell ow di scol oration that he pointed out to the jury
on the photographs would not have been present if the
brui se was recent. (Exhibit B, p. 189, Ins. 5-8). This
deficiency on M. Martin’ s part conceivabl e prejudiced
the Defendant by allowwng Dr. WIlks testinony to
adversely affect the outcome of the verdict for the
Def endant .

This Court adopts the State’s Response in part,
refuting the Defendant’s clains concerning M. Martin's
failure to interview and present w tnesses, his failure
to procure and secure the photographs taken at the jail,
his failure to protect the Defendant during the plea
colloquy on counts three (3) and four (4) of the
Information and during post-trial proceedings, and
incorporates and attaches it and its exhibits to this
O der.
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Further, this Court finds that the Defendant is
entitled to relief on his claimthat his counsel, M.
James Martin, was ineffective in presenting Dr. W/Iks
medi cal testinony to the jury and that this prejudice
the Defendant to the extent that the Defendant was
deprived of a fair trial. Strickland v. Washi ngton, 466
U S. 668, 686-87, 104 S.Ct. 2052, 2064, 80 L.Ed. 2d 674
(1984).

(V 3 R 292-297)

Col |l ateral appeal

The state appeal ed, raising the follow ng issues:

| SSUE | Whet her counsel’s performance rose to the
level of ineffective assistance justifying post-
conviction relief with respect to the testinony rel ated
to the date of photographs taken of the Defendant’s

injuries;
|SSUE Il Whether the notion for new trial should be
l[imted to the charge of resisting arrest wthout
vi ol ence.

The Second District Court reversed, holding as foll ows:

A review of the attachments to the trial court’s
ruling on the 3.850 notion, together with the record of
the evidentiary hearing, reveals that there was indeed
confusi on concerni ng when Stephens received the bruises
depicted in the photographs. Stephens’ counsel probably
was |less than effective in presenting this evidence or
in cross-examning Dr. WIlks. Nevertheless, to prevail
on a 3.850 notion, the defendant nust prove not only
that his attorney nade errors so serious that he could
not be said to have been acting truly as his “counsel,”
t he defendant nust al so establish that “counsel’s errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable.” Rose v.
State, 675 So. 2d 567, 569 (Fla. 1996)(citing Strickl and
v. Washington, 466 U S. 688 (1984)). Qur assessnent of
the evidence | eads us to the conclusion that any all eged
deficiency on the part of Stephens’ counsel did not
affect the fairness and reliability of the trial so as
to underm ne confidence in the outcome. See Kennedy v.
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State, 547 So. 2d 912 (Fla. 1989). Qur conclusion is
only bol stered by the extrenely weak nature of Stephens’
gquestionable police brutality defense, which was
uncorroborated by any other evidence.

State v. Stephens, 707 So. 2d 758, 759 (Fla. 2d DCA 1998).
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SUWVMARY OF THE ARGUMENT

The trial court did not apply the correct rule of |aw
Specul ation i nproperly fornmed the basis for the granting of relief,
and neither Blanco nor G ossman precluded the district court’s de
novo review of the trial court’s |egal conclusions. No factua
findings were disturbed by the district court’s proper resol ution
of Stephens’ ineffective assistance claimon the prejudice prong.

Tri al counsel’s performance was not constitutionally
deficient. Any confusion as to the date photographs of Stephens’
thigh bruise were taken was sufficiently addressed by trial
counsel’s eliciting testinmony in support of the defense’'s claim
that the thigh bruise was a fresh injury resulting from the
incident. Alternatively, any all eged deficiency did not prejudice
St ephens, and the trial court inproperly allowed conjecture to
i nfluence the determ nation as to prejudice.

When viewed in the nature of inpeachnent evidence, the bruise
evidence did not contradict officer testinony that Stephens
battered Oficer Young in the car, the basis for count one of the
i nformation. Nor did such refute police testinony show ng that
St ephens resisted the ensuing arrest, as the jury determ ned in
returning a verdict on the l|lesser charge of resisting arrest
wi t hout violence as to count two.

When vi ewed as evi dence i n support of self-defense, the inpact

of such is speculative at best. There was no testinony that the
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of ficers struck Stephens in the car, and brui se evi dence woul d not
have shown that Stephens was justified in initially punching the
officer’s arm Further, there was a dearth of eye wtness
testinmony as to infliction of any blows by police upon renoval of
St ephens fromthe car. Assum ng, arguendo, the brui se evi dence was
shown to have been caused by the police, such did not establish
that the force used was excessi ve under the circunstances presented
by Stephens’ resistant efforts.

The district court properly regarded the brutality defense as
weak, questionable, and uncorroborated, w thout disturbing any
factual or credibility determ nation bel ow. Neither driver Stewart
nor occupant Insco testified that the police had struck, punched,
or kicked Stephens, and the latter chose not testify at trial.
Further, Stewart was susceptible to inpeachnent with her prior
record, and her bias as a friend of Stephens and her status as a
former arrestee of two of the testifying officers. In light of the
| ack of evidence of a beating and the inconclusive testinony as to
the age or causation of the bruise, confidence in the outcone of
the trial is not underm ned by the asserted deficiency in counsel’s

presentation of the bruise evidence.
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ARGUMENT
| SSUE | : THE DI STRICT COURT DID NOT ERR IN
REVERSI NG THE ORDER GRANTI NG RELI EF WHERE THE
TRI AL COURT DI D NOT PROPERLY APPLY THE LAW AND
THE DI STRICT COURT, IN REVERSING DI D NOT
DI STURB FACTUAL FI NDI NGS BASED ON COWVPETENT
SUBSTANTI AL EVI DENCE. (rest at ed)

The trial court granted relief on Stephens’ claimthat trial
counsel was ineffective in presenting Dr. WI ks’ nedi cal testinony
to the jury. 1In doing so, the trial court held that deficiency of
counsel *“conceivably” prejudiced Stephens “by allowing Dr. WIks’
testinmony to adversely affect the outcone of the verdict.” (V3R
296) St ephens argues that the district court was required to
affirmprovided the correct rule of |aw was applied and conpet ent
substanti al evidence supportedthe “finding.” (Initial Merits Brief
at p. 10)

The state contends that the “conpetent substantial evidence”
standard applies to factual findings, and sub judice, the district
court did not disturb such in reversing and reinstating the
convictions. The trial court msappliedthe lawin granting relief
by al | owi ng specul ati on and conjecture to result in a concl usion of
prejudice. The district court properly reversed upon conducting
pl enary review of the trial court’s application of the lawto the

settled facts.

| neffecti ve Assi stance Standard

The correct rule of |law which governs Stephens’ ineffective
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assistance claimis well settled. The test for whether counsel has
provided the effective assistance of counsel guaranteed by the

Si xth and Fourteenth Amendnents was articulated in Strickland v.

Washi ngton, 466 U.S. 668, 104 S. . 2052, 80 L. Ed. 2d 674 (1984).

Under Strickland, a person asserting a claim of ineffective

assi stance nmust satisfy a two-prong test:

First, the defendant nmust show that counsel’s
performance was deficient. This requires show ng that
counsel nmade errors so serious that counsel was not
functioning as the “counsel” guaranteed t he def endant by
the Sixth Anmendnent. Second, the defendant nust show
that the deficient performance prejudiced the defense.
This requires showing that counsel’s errors were so
serious as to deprive the defendant of a fair trial, a
trial whose result is reliable.

Id. 104 S. C. at 2064.

In order to satisfy his burden of denonstrating that his tri al
counsel was ineffective, Stephens nust denonstrate that his
“representation fell bel ow an obj ective standard of

reasonabl eness.” 1d., 104 S. C. at 2064. As this Court stated in

Robi nson v. State, 707 So.2d 688, 694 (Fla. 1998):

The Suprene Court has afforded attorneys w de |atitude
in conducting the defense of a case and, accordingly,
has placed a significant burden on those petitioners
alleging ineffective assistance of counsel. To that
end, the Court observed that:

A fair assessnent of attorney performance
requires that every effort be nmade to
elimnate the distorting effects of hindsight,
to reconstruct the circunstances of counsel's
chal l enged conduct, and to evaluate the
conduct from counsel's perspective at the
time. Because of the difficulties inherent in
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maki ng the evaluation, a court nust indulge a
strong presunption that counsel's conduct
falls within the w de range of reasonable
pr of essi onal assi st ance; t hat is, t he
def endant nust overcone the presunption that,
under the circunstances, the chall enged action
"m ght be considered sound trial strategy."

Id., citing Strickland, 104 S.Ct. at 2065.

When applying Strickland, the court is to dispose of the

i neffectiveness claimon either of its two grounds. 1d., 104 S.
. at 2069. Where there is no prejudice, no relief is due.

Lockhart v. Fretwell, 506 U. S. 364, 113 S.Ct. 838, 122 L. Ed.2d 180

(1993). It is not enough for Stephens to show that the errors had
sonme conceivable effect on the outconme of the proceeding, for
virtually every act or om ssion of counsel would neet that test.

Strickland, 104 S. Ct. at 2067. This prong requires Stephens to

show that there is a reasonable probability that but for counsel's
deficient performance, the result of the proceedi ng woul d have been
different. A reasonable probability is a probability sufficient to

underm ne confidence in the outcone. Breedlove v. State, 692 So. 2d

874, 877 (Fla. 1997), citing Strickland, 104 S.C. at 2055-56.

"[A]n analysis focusing solely on nere outconme determ nation,

wi thout attention to whether the result of the proceeding was

fundamentally unfair or unreliable, is defective.” Lockhart v.
Fretwell, 113 S. C. at 842-43.

St andards of Revi ew

The state submts the follow ng principles govern review of
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factual determ nations made by the trial court. The appellate
court will not "substitute its judgnent for that of the trial court
on questions of fact, likew se of the credibility of the wtnesses
as well as the weight to be given to the evidence by the trial

court.” Denps v. State, 462 So.2d 1074, 1075 (Fla. 1984), citing

&ol dfarb v. Robertson, 82 So.2d 504, 506 (Fla. 1955). Wen the

evi dence adequately supports tw conflicting theories, the
appellate court’s duty is to review the record in the |ight npst

favorable to the prevailing theory. Steinhorst v. State, 695 So. 2d

1245, 1248 (Fla. 1997). The appellate court will not alter a trial
court's factual findings if the record contains conpetent
substantial evidence to support those findings. ld., citing

Johnson v. State, 660 So. 2d 637, 642 (Fla. 1995), cert. deni ed,

116 S. Ct. 1550 (1996)).
In contrast to factual findings, questions of | aware revi ewed
de novo, and therefore, the trial court’s conclusions of law are

not entitled to the sane deference. See, e.q., Porter v. State, 23

Fla. L. Wekly S548, 550 (Fla. October 15, 1998)(on review of
determnation that trial judge was an inpartial sentencer,
deference was accorded to the present trial judge' s resolution of
i ssues of fact; however, the issue as to whether, based upon the
facts presented at the evidentiary hearing, the sentencing judge
met the required standard of inpartiality was an issue of |aw

subject toreviewas a natter of law); Blanco v. State, 706 So. 2d
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7, 10 (Fla. 1997)(whether particular mtigating circunstance is
truly mtigating in nature at death sentencing is question of |aw
and subject to de novo review, whether a mtigating circunstance
has been established by the evidence is question of fact and
subj ect to the conpetent substantial evidence standard); Files v.
State, 613 So. 2d 1301, 1304 (Fla. 1992)(review of whether the
trial court has applied the correct legal rule is de novo, because
application of anincorrect rule is erroneous as a matter of |aw).

In accordance with these principles, the state asserts that
review of a determnation of ineffectiveness of counsel is not
limted to whether there is conpetent substantial evidence to

support factual determnations. |In Strickland, the Suprene Court

st at ed:

| neffectiveness is not a question of "basic,
primary, or historical fac[t]," Townsend v.
Sain, 372 U. S 293, 309, n. 6, 83 S.C. 745,
755, n. 6, 9 L.Ed.2d 770 (1963). Rather, like
the question whether nultiple representation
in a particular case gave rise to a conflict
of interest, it is a m xed question of |aw and
fact. See Cuyler v. Sullivan, 446 U.S., at
342, 100 S.Ct., at 1714.

Strickland, 104 S.C. at 2070. The Suprene Court stated that
“IBloth the performance and prejudice conponents of the
i neffectiveness inquiry are m xed questions of |law and fact.” |d.

Following Strickland' s lead, the Eleventh Crcuit Court of

Appeal, along with other federal courts, has held that whether a

crim nal defendant has recei ved the effecti ve assi stance of counsel
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is a mxed question of law and fact and is subject to de novo

review See, e.qg., Collier v. Turpin, 12 Fla. L. Wekly Fed. C98,

102, (Ilth Gr. 1998) citing, Bolender v. Singletary, 16 F. 3d 1547,

1558 n. 12 (11th Cir. 1994).8 See also, Horton v. Zant, 941 F.2d

1449, 1462 (llth Cr. 1991)(the question of whether a decision by
counsel was a tactical one is a question of fact; whether the
tactic was reasonable, however, is a question of law and is
revi ewed de novo).

The state submits that, in Florida, de novo review of the
trial court’s application of the law to the evidence, while
according deferential review of factual findings, is the proper
standard of review of a determ nation of ineffectiveness of trial
counsel . Support for this conclusionlies inthis Court’s decision

in Rose v. State, 675 So.2d 567, 573 (Fla. 1996), wherein this

Court quoted the Eleventh Circuit’s statenent in Bol ender that “an
i neffective assi stance of counsel claimis a m xed question of |aw
and fact subject to plenary review under the test set forth in

Strickland.”®

8See also, e.g., Anps v. Scott, 61 F.3d 333, 348 (5th Gr.
1995) (a state habeas court's findings of fact nade in the course of
deciding such a claim are entitled to 82254(d) presunption of
correctness, but state habeas court's ultinmate conclusion that
counsel did not render ineffective assistance, therefore, is not a
factual finding to which the presunption of correctness applies,
but is a |l egal question that nust be reviewed de novo).

°See also, e.g., Hldwin v. Dugger, 654 So.2d 107, 110 (Fla.
1995), (trial court concluded that it could not find as a matter of
law, there was a reasonable probability that the outcone of the
case woul d have been different; the Court held that in view of the
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In Blanco v. State, 702 So.2d 1250, 1252 (Fla. 1997), this

Court, quoting Denps v. State, 462 So. at 1075, stated:

In reviewing a trial court's application of the above
law to a rule 3.850 notion followng an evidentiary
hearing, this Court applies the follow ng standard of
revi ew. As long as the trial court's findings are
supported by conpetent substantial evidence, "this Court
will not 'substitute its judgnment for that of the trial
court on questions of fact, |likew se of the credibility
of the witnesses as well as the weight to be given to
the evidence by the trial court.'”

The state does not dispute that in Blanco, this Court foll owed
the well-settled principle in this state’s jurisprudence that the
factual findings will not be disturbed and the court wll review
such for conpetent substantial evidence. However, the state argues
that contrary to Stephens’ contention, this Court’s above deci sion
in Blanco did not narrow t he scope of review of conclusions of |aw
made by the trial court after an evidentiary hearing.

In Blanco, this Court set forth findings of the trial court,
including credibility determ nations as well as |egal conclusions
as to the admssibility of evidence and inprobability of an
acquittal on retrial with allegedly newy discovered evidence.
After setting forth the trial court’s rulings, this Court held as
foll ows:

The record shows that the trial court properly applied

substantial mtigating evidence presented at the 3.850 hearing,
including testinmony of two nental health experts, counsel's errors
deprived Hldwn of a reliable penalty phase).
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the above law, and its findings are supported by
conpet ent substantial evidence. Consequently, we are
precl uded fromsubstituting our judgnment for that of the
trial court onthis matter. See Denps v. State, 462 So.
2d 1074 (Fla. 1984).

Id. at 1252.

This decision reflects that, on review of order denying
Bl anco’s newy discovered evidence claim the Court applied the
conpetent substantial evidence standard to the facts determ ned
bel ow. The state submts that this Court reviewed the concl usions
of law w thout particular deference to determ ne whether the
applicable | aw was properly applied to the determ ned facts.

In Gossman v. Dugger, 708 So. 2d 249 (Fla. 1997), this Court

addressed, inter alia, Gossnman’s claimthat trial counsel provided
i neffective assi stance during the penalty phase of thetrial. This
Court quoted the Blanco and Denps decisions regarding review for
support of the trial court’s findings by conpetent substantia
evidence, as well as the principle that the Court wll not
substitute its judgnent on questions of fact, credibility, and
wei ght to be given the evidence Gossman, 708 So. 2d at 250. The
Court then set forth the trial court’s conclusions of |ack of
deficiency and prejudice, as well as its factual determ nations,
i ncluding such matters as availability of affidavits of possible
W t nesses available at the tine of trial and counsel’s reasons for
not using wtnesses.

This Court concluded as follows as to the ineffective
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assi stance claim

The trial court applied the right rule of |aw governing
ineffective assistance of counsel under Strickland v.
Washi ngt on, 466 U.S. 668, 104 S.Ct. 2052, 80 L. Ed. 2d 674
(1984), and conpetent substantial evidence supports its
finding. W find no error.

Id. at 251. The state subnmts that the G ossman deci sion did not
restrict or narrow review of Ilegal conclusions of |ack of
deficiency and | ack of prejudice. The decision reflects that this
Court independently determ ned that the | aw was properly applied.
And, in doing so, the Court did not substitute the conpetent
substanti al evi dence standard for de novo revi ew of the concl usions
of |aw.

In this case, Stephens suggests the standard of review is

equi val ent to “an abuse of discretion,” relying on Jones v. State,

709 So. 2d 512, 515 (Fla. 1998). (Initial Merits Brief, p. 13 n.2)
On review of a determ nation that newly di scovered evi dence woul d
not probably produce an acquittal on retrial, this Court in Jones
stated that a trial court's order on a notion for new trial wll
not be reversed absent an abuse of discretion. 1d. This case,
however, involves a determ nation of ineffective assistance of
counsel, and the correct rule nust be applied. The state submts
that the appellate court is not required to accord particular
deference to a legal conclusion of constitutional deficiency or

prejudice under the Strickland test for evaluating the

ef fecti veness of counsel.
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Further, and alternatively, the state submts that assum ng,
arguendo, a deferential review of the trial court’s |[egal
conclusions is required, such cannot insulate a trial court’s
incorrect application of the | aw governing ineffective assi stance
of counsel to the evidence.

Defi ci ency prong

Wth these principles in mnd, the state first exam nes
counsel s presentation of the photographic evidence before the jury
under the deficiency prong. At trial, Stephens’ attorney argued to
the jury that there was no fight between Stephens and police
Rat her, there was an alleged beating by police, and Stephens was
the only one battered. (V 6 T 131, 136, 138, 166) \Wiile tria
counsel did not argue that Stephens used force to defend hinself,
counsel did request an instruction on justifiable use of force, and
the state did not object to the requested instruction. (V6 T 138)
Accordingly, the district court did not err in stating that the
primary thrust of Stephens’ defense was that he was the victim of
police brutality and that which the police denom nated resisting

arrest was in actuality self-defense. State v. Stephens, 707 So.

2d 758, 759 (Fla. 2d DCA 1998).

I n seeki ng post-conviction relief, Stephens did not fault his

counsel for alternative or inconsistent defenses. Nor did the
trial court, in granting relief, question the soundness of the
sel ected defense(s). Rat her, the trial court determ ned that
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counsel was deficient in failing to correct a defense wtness,
W Il iam Robb, regardi ng the date photographs depicting injuries of
St ephens were taken. (V 3 R 295)

It isinferential fromthe trial record that trial counsel was
aware that the defense photographs used at trial were taken two
days after the arrest, and counsel, with that know edge, did not
correct his wtness on this matter. Robb testified that
phot ographs were taken “immediately, it was on the 6th, it was
right after he was released fromjail before he went to see Dr.
Weiss.” (V7 T 144-145) The state objected on the basis that Robb
had testified in deposition that he took the phot ographs on March
8 and, therefore, the photographs did not depict the injuries on
the date of arrest. (V 7 T 145-146) Trial counsel pointed out
twi ce during the bench conference that Robb testified to the date
as being on March 6, and the court subsequently overruled the
state’s objection. (V 7 T 144-145) It would appear that trial
counsel, while on notice of the deposition testinony, seized the
accessi ble sword of expediency upon the state’ s attack, thereby
avoi ding a skirm sh over the proper predicate and adm ssibility of
t he desired photographs.

The evidentiary testinony further indicates that counsel’s
actions were not the product of nere oversight. Counsel testified
he did not believe he made the m stake as to the date the pictures

were taken; rather, w tness Robb nade the m stake. (V 5 R 678)
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Further, trial counsel testified that he knew that the photographs
used at trial were not enlargenments of the first set of
phot ogr aphs, instant devel opi ng photographs, taken while Stephens
was still injail. (V5 R 678) At the hearing, counsel said that
he did not object at trial “because” Robb testified he took the
photos on March 6. (V 5 R 679)

In the order granting relief, the trial court found that
counsel “failed to correct the witness, M. Robb, who testified
that the photographs were taken on March 6, rather than on March
8.” (V3 R295) The court did find persuasive the state’s argunent
that counsel strategically decided not to use other photographs
taken while Stephens was in jail. (V3 R 293) Even if the trial
court had inherently determ ned, as a matter of fact, that counsel
did not correct witness Robb for strategic reasons, the district
court, in reversing, did not disturb an express or inplied finding
that the failure to correct was a matter of oversight and not
tactics.

The state contends that even if counsel failed to appreciate
t hat Robb was mi staken, such did not rise to deficient performance

under Strickland. ©On cross-exam nation, the state elicited Robb’s

testinmony that the phot ographs were taken when St ephens bonded out,
whi ch he indicated was two days | ater and not i medi ately after the
incident. (V 7 T 148-149) It cannot be said that no reasonable

attorney could have concluded that Robb’s direct testinony,
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together with his cross-exanm nation testinony, sufficed to showto
the jury that the photographs were taken on the date of his rel ease
from jail, the sane day Stephens was exam ned by the defense
expert, Dr. Weiss, and not imediately after the incident. (V T
144-145, 148-149)

The test is not what the best | awers woul d have done or what
nost good | awyers woul d have done, but only whet her sone reasonabl e
attorney could have acted in the circunstances as this attorney

did. Wite v. Singletary, 972 F.2d 1218, 1220 (Ilth Gr. 1992).

The trial court disregarded this guiding principle in concluding
that counsel was deficient in failing to correct Robb. St at ed
ot herwi se, while according deference to the factual finding that
counsel did not correct Robb, the trial court’s | egal concl usion of
deficiency was inproper. The court failed to consider that one
reasonable attorney could have considered the state’'s cross-
exam nation sufficient on the matter of the timng of the
phot ogr aphs.

The trial court determ ned that counsel was ineffective for
allowing Dr. WIks, the energency room physician who exan ned
St ephens, within hours of the incident, totestify fromthe defense
phot ogr aphs. According to the trial court, counsel was
“ineffective for failing to recognize that Dr. Wl ks was testifying
fromthe photographs and failing to communicate this crucial error

tothe jury.” (V3 R 295 The trial court’s |egal conclusion that
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counsel was ineffective is inproper in viewof the entirety of Dr.
Wl ks trial testinmony and trial counsel’s evidentiary testinony.

Dr. Wlks did testify fromthe defense photographs, but only
after he had al ready provided testinony indicating that Stephens
had a large thigh bruise. The trial court overlooked that Dr.
Wl ks had testified to Stephens’ injuries fromthe enmergency room
chart. (V7 T 175) Prior to being shown the photographs, Dr. WIKks
testified that Stephens’ injuries included abrasions to his face
and an el bow as well as “a very large ecchynotic bruised area of
his thigh, very large area.” (V7 T 177)

After being shown the photos, Dr. WIks indicated that
Stephens’ injuries were “pretty simlar” to those depicted. Wile
Dr. Wlks did point to yellow discoloration and diffusiveness of
the brui se shown in the photos as indicative of at |east a day to
day and a half old bruise, the expert also testified he probably
woul d not have seen bruises of this nature an hour after the injury
had occurred. (V 7 T 178-179)

On cross-exam nation, counsel pointed out that Dr. WIKks’
report indicated both Stephens and the police were sources, and
that Stephens had injured his right hip, right el bow, and his nose
approximately one hour prior to the examnation. (V 7 T 183)
Further, trial counsel did attenpt toelicit fromDr. WIks that he
did not actually observe the bruise in the sane condition as

depicted in the photographs of Stephens’ thigh. (V 7 T 183-184)

34



Wiile Dr. WIks had noted the brui se was bl ack and bl ue at the
time, Dr. WIks acknow edged that he noted no swelling of the
brui sed area, which would develop the day after the bruise was
received. (V 7 T 183) Further, in closing argunent, counsel
poi nted out that there was swelling of the bruise, according to the
opi nion of Dr. Wiss, who had exam ned Stephens two days after the
arrest. And, during his closing remarks, counsel stated that the
phot ographs were taken a day or two later. (V 6 T 163)

In addition, counsel’s evidentiary testinony reflects his
assessnment that Dr. Wl ks was testifying fromhis recollection of
seei ng Stephens’ injuries and not totally fromthe photographs. (V
3 R 424) Counsel recalled and read Dr. WIks’ trial testinony to
be that when he saw St ephens, the bruises were old, and the opinion
testi mony was not based sinply on the photographs. (V 3 423)

Vi ew ng counsel performance at the tine, rather than from
hi ndsi ght , counsel’s performance was not constitutionally
deficient. Fromhis perspective, the cross-exam nation testinony
of Dr. WI ks brought out sone support for the defense’s positionto
contradict witten docunentation which indicated a well-devel oped
brui se was observed just after the arrest. As noted in Waters v.
Thomas, 46 F.3d 1506, 1514 (11th Cir. 1995)(en banc), "[t]he
w despread use of the tactic of attacking trial counsel by show ng
what 'm ght have been' proves that nothing is clearer than

hi ndsi ght - - except perhaps the rule that we will not judge trial
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counsel's performance through hindsight.” See also Atkins v.

Singletary, 965 F.2d 952, 958 (lIIth Gr. 1992)(“Mst inportant, we
must avoi d second- guessi ng counsel’s performance.”)

The entirety of Dr. Wl ks’ testinony, together with counsel’s
evidentiary testinony, undeni ably i ndicates that Dr. W1 ks observed
brui sing which could not have occurred within just a few hours
prior to the exam nation. And, this was how counsel perceived and
handl ed the testinmony. Such was not constitutionally unreasonable
at the time. To hold counsel to any other perception would be to
ignore the distortion of hindsight.

Under these circunstances, counsel’s conduct fell within the
wi de range of reasonabl e professional assistance. The appropriate
| egal standard IS not error-free representation, but
"reasonabl eness in all the circunstances, applying a heavy neasure

of deference to counsel's judgnents.” Jennings v. State, 583 So. 2d

316, 321 (Fla. 1991).

Stephens m stakenly contends that the district court
substituted its judgnent on questions of fact, credibility of
wi t nesses, and the wei ght of the evidence. (Initial Merits Brief at
p.13) The district court, upon review of the record, determ ned
there “was indeed confusion concerning when Stephens received
brui ses depicted in the photographs.” Stephens, 707 So. 2d at 759.
Such observation, if anything, indicates deference to the tria

court’s factual finding that “counsel failed “to recogni ze that Dr.
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Wl ks was testifying fromthe photographs.” (V 3 R 295) However,
the district court was not required to defer to the ensuing | egal
conclusions that the error was “crucial” and that counsel was
“ineffective. (V 3 R 295)

The district court determ ned that “Stephens’ counsel probably
was | ess than effective in presenting this evidence or in cross-
examning Dr. Wlks.” 1d., 707 So. 2d at 759. Such was not a
redeterm nation of any settled fact below ! Nor was such, the
state submits, a definitive determnation that counsel was
constitutionally deficient. The district court was not required to
make a determ nati on on both prongs, and coul d properly resolve the

claim on one of the two prongs established in Strickland.

Provenzano v. State, 616 So. 2d 428, 432 (Fla. 1993).

Pr ej udi ce Prong

An error by counsel, even if professionally unreasonabl e, does

not warrant setting aside the judgnent of a crimnal proceeding if

the error had no effect on the judgnent. Strickland, 104 S.Ct. at
2066.

It is not enough for the defendant to show
that the errors had sone concei vabl e effect on

the outcone of the proceeding. Virtually
every act or omssion of counsel would neet
t hat test, cf. Uni t ed St at es V.

105t ephens conpl ai ns that the district court decision does not
state that the record |acks conpetent substantial evidence.
(Initial Merits Brief at p. 13) The state responds that the
district court did not reject the factual determ nati ons bel ow, and
therefore, it is not surprising that the district did not hold that
the record | acked conpetent substantial evidence.
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Val enzuel a-Bernal , 458 U.S. 858, 866-867, 102
S.Ct. 3440, 3446-3447, 73 L.Ed.2d 1193 (1982),
and not every error that conceivably could
have influenced the outcone underm nes the
reliability of the result of the proceeding.

Strickland, 104 S.Ct. at 2067. (enphasis added)

Here, speculation inproperly forned the basis for granting
relief. This is evident fromthe trial court’s statenent in the
order granting relief that deficiency on counsel’s part
“concei vably prejudi ced” Stephens by allowng Dr. Wl ks’ testinony
to adversely affect the outconme of the verdict. (V 3 R 296) This
is not the correct standard for determning prejudice, as
Strickland so teaches. The district court properly reversed
because Stephens did not denonstrate that he was prejudiced by his
trial counsel’s performance regardi ng the bruise evidence.

The trial court overl ooked that counsel effectively utilized
t he bruise evidence to secure a verdict of a | esser offense on the
resi sting charge. Stephens’ strategist called w tness Robert King,
who testified he saw no bruise prior to the date of arrest but did
so afterwards. (V 7 T 140-142) Further, counsel elicited from
O ficer Thornton the fact that his report stated Stephens sustai ned
injuries to his nose, his el bowand thigh during the struggle, and
counsel argued such to the jury. (V5 R 701; V6 T 160; V7 T 37)
In addition, counsel presented defense expert Dr. Wiss, who
observed swelling two days later, and then elicited fromDr. WIks

t hat he di d not docunent any brui se swelling upon seeing the injury
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just after the arrest. (V6 T 164; V 7 T 157, 184)

St ephens argues that counsel’s exam nation of defense expert,
Dr. Weiss, “aggravated” the “prejudice.” (Initial Merits Brief at
p. 14) However, Stephens did not, in his rule 3.850 notion, fault
counsel for calling an expert with potentially harnful testinony.
Rat her, he faulted counsel therein for failing to bring out
additional facts regarding a liver condition. (V1 R 22) MNoreover,
St ephens m stakenly characterizes the presentation of Dr. Weiss’
testinmony as prejudicial. Stephens ignores that Dr. Wi ss provided
hel pful testinmony to the defense which indicated that the bruise
was “fresh” rather than “old,” and therefore a basis upon which
counsel could argue to the jury that the bruise did not predate the
arrest.

While Dr. Weiss offered an opinion, in the formof a “guess,”
that the bruise was | ess than twenty-four hours old, Dr. Wiss al so
testified that the thigh bruise’s deep dark purple coloring
reflected a “nore acute” and “less old wound.” (V 7 T 158) | t
cannot be said that Dr. Wiss testinony, viewed in entirety, was
prejudicial in nature, for such served to counterbal ance the
state’s theory of a preexisting injury. The potential negative
aspect of Wiss testinony, nanely, the “guess,” was effectively
di m ni shed by counsel’s eliciting fromDr. Wiss the concept that
there were no absolutes in nedicine, as well as by counsel’s

hi ghlighting the | ack of expert ability to determ ne the exact age
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of a bruise by looking at such. (V 7 T 159)

St ephens sinply engages in second guessi ng counsel’s strategy
in opining that the testinmony of Dr. Wiss was “egregiously
botched.” (Initial Brief at p. 18) Likew se, he second guesses
counsel’s strategic decision not to use jail personnel and the
first set of photographs, which were taken froma greater di stance.
(V5 R668, 691) ( “The Suprene Court has recogni zed that because
representation is an art and not a science, ‘[e]ven the best
crimnal defense attorneys woul d not defend a particular client in

the sane way.’” Waters v. Thomas, 46 F.3d 1506, 1522 (11th Gr.

1995) (en banc) (quoting Strickland, 466 U. S. at 689).

Further, Stephens overestimates the inpact of the evidence
concerning the thigh bruise upon the state’s case. Wen viewed in
the nature of inpeachnment evidence, the bruise evidence did not
substantially inpeach the officers’ testinony that they did not
stri ke, kick, or punch Stephens. And, Stephens fails to show that
there was a reasonable probability of a “jury pardon” with this
evi dence given the conflicting nmedical testinony as to the age of
t he brui se.

Wiile Stephens is now dissatisfied with the inplenented
strategy of calling Dr. Wiss on behalf of the defense, he cannot
di stance hinself fromthat there was disparity in opinion as to the
age of his bruise. On the one hand, Dr. WIks opined that the

brui se depicted in the photograph as a day to day and a half old,
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and in contrast, Dr. Wiss felt that the brui se was probably | ess
than twenty-four hours old. (V 7 T 153) If both doctors were
accordi ng Stephens’ collateral theory, testifying from the sane
phot ographs, then there was no reasonabl e nedical certainty as to
when the brui se depicted in the photographs had occurred.

Moreover, the bruise evidence did not contradict officer
testinmony that Stephens, while in his car, struck Oficer Young' s
forearm as the officer reached across to unbuckl e Stephens’ seat
belt, i.e., the factual basis for count one of the information. (V
7 T 97) Oficer Thornton saw Stephens strike Young with a cl osed
fist, and Oficer Trill, though not seeing where the bl ow | anded,
saw Stephens swing at Young. (V 7 T 21, 54) Even if Stephens
sustained a thigh injury, there was no evidence to show that such
was sustained while he was still in the car. St ephens nerely
specul ates that the bruise evidence would have necessarily
i npeached officer testinmony in totality.!

Mor eover, the brui se evidence does not refute police testinony
that Stephens had offered resistance during the ensuing arrest
process, as the jury determned in returning a verdict of a | esser
of fense as to count two. Proof that Stephens may have been brui sed

in the struggle did not show that officer testinony was perjurious

1The state argued alternatively to the trial court and on
appeal, and the state does here, that any determ nation of
i neffectiveness should be limted to the resisting charge. (V IV,
R 528-529) The offense of battery of a |law enforcenent officer
clearly occurred prior to any altercation between Stephens and the
of ficers.
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on the point that Stephens defied an arrest. Stephens’ coll ateral
t heory of substantial inpeachnent of the officers is conjecture at
best .

Assunmi ng, arguendo, expert testinony had established Stephens
suffered a | arge thigh bruise during the arrest, such testinony did
not resolve the matter of causation with any degree of certainty.
Dr. Wiss did not offer such an opinion, and while Dr. WIKks
acknow edged the injury “could” be consistent with infliction by
means of a snooth, hard object, such as a flashlight, he was not
prepared to testify that it “was or was not” consistent with such
(V 7 T 184)

When viewed, alternatively, as evidence in support of
excessive police force justifying self-defense, the bruise evidence
alone did not establish that force used was excessive under the
ci rcunstances presented by Stephens’ nmanner of resistance in
thrashing, flailing, kicking, struggling, and contorting to avoid
arrest. (v 7 T 78-79, 86, 88, 99, 113) Further, the bruise
evi dence, viewed along with the remaining defense testinony, did
not present a significant threat to the state’s case on the basis
of sel f-defense.

Driver Lisa Stewart, also known to the police as Lisa
Hedgecock, testified to seeing an officer jerk Stephens’ arm slap
himon the car, and throw himto the ground, and one officer with

a knee on his leg and one a foot on his head. She did not testify,
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however, that the officers beat or struck Stephens. (V 7 T 132,
166) Moreover, Stewart’s credibility was certainly at issue, given
her three felony convictions and her bias as a fornmer arrestee of
two of the three testifying officers and an acquaintance of
Stephens’ .2 (V 7 T 134, 137, 166)

St ephens chose not to testify at trial. (V7 T 164) Wile
I nsco, the third occupant, testified he did not see Stephens strike
the officer, he said he couldn’t really see what Stephens was doi ng
because his own hands were high up. (V 7; T 122) He did see
St ephens cuffed on the ground, cursing and yelling at the officers,
and I nsco observed no violence on the part of the police. (V7 T
122-124) Robb, who took the photos, and professed that Stephens,
his longtinme friend, would have confided as to any prior injury,
was at least a six-time convicted felon. (T V 7 149-150)

The district court did not disturb factual findings in
determ ning that any al | eged deficiency did not affect the fairness
and reliability of the trial so as to underm ne the confidence in
the outcone. Stephens, 707 So. 2d at 750. Stephens m stakenly
argues that the district court reassessed evidence in
characterizing the police brutality defense as “questionable,”
“weak,” and “uncorroborated.” The order of the trial court does
not reflect credibility determnations or assigned weight to

testinmony in support of the brutality defense, whether described as

2Trill had arrested her, after Stephens’ arrest, in August
1996. (V 7 T 166)
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a matter of inpeachnment, self defense, or sinply a jury pardon.

Further, the district court’s assessnent of +the police
brutality issue was not inaccurate. In sum there was a dearth of
testinmony of a beating by police, and the bruise evidence did not
begin to surnmount the strengths of the state’s case and establish
that the police were lying, as Stephens suggests. The officers al
testified that they did not strike Stephens and inflict the |eg
bruise. In fact, Oficers Trill and Young testified that Stephens
vol unteered at the scene that the injuries to his elbow and his
thigh were old injuries. (V 7 T 66, 101) This is conpelling
evi dence since his thigh injury woul d have been unobservable to t he
officers at the tinme when Stephens was wearing pants. St ephens
m stakenly states the officers’ testinony on this point was
uncorroborated. The officers’ account of Stephens’ revel ati on was
supported by Dr. Wiss’ docunmented observation of a |arge bruise
just after Stephens’ arrest. (V 1 R 25)

St ephens i nproperly charges the district court with failingto
review the trial transcript, failing to consider driver Stewart’s
testimony, and taking a view of the evidence unfavorable to him
The state responds that the decision reflects that the trial
testimony was considered, including the defense pronoted, and it
cannot be concluded that the district court disregarded such by not
specifically commenting on various defense w tnesses.

Further, view ng the evidence favorably to the defense, it is
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apparent that there was a | ack of eyew tness testinony of a beating
by police. Moreover, there was anple bias evidence pertaining to
the defense lay witnesses. Inlight of the officers’ testinony and
in contrast, inconclusive testinony as to the age and causati on of
the thigh bruise, there was no reasonable probability of a
di fferent outcone had counsel corrected Robb or Wl ks on the date
of the phot ographs were taken.

St ephens pronotes prejudice based on a juror’s conmments on
testinmony in a conversation initiated by a juror wth the
prosecut or subsequent to the trial. (V3 R 706-707) The prosecutor
sinply reported such to Stephens’ trial counsel as a matter of
commendabl e ethics, and in turn, counsel reported the conversation
to Stephens in a letter after the trial. (V 3 R 708) That
coll ateral counsel cast a net over the matter at the evidentiary
heari ng, and the prosecutor then felt conpelled to testify to the
circunstances of the conversation, did not nake such relevant to
the | egal conclusion of whether Stephens suffered prejudice from
the asserted om ssion of counsel. (V 5 R 702-708)

The trial and district courts could properly disregard these
statenents, whether hearsay or nonhearsay. Such were intrinsic
matters--that is, the internal, nental processes by which the
verdict was reached, which should not be used to inpeach the

outcone of the trial. See Devoney v. State, 23 Fla. L. Wekly

S323, 324 (Fla. June 12, 1998)(“...our courts have been vigilant in
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prohibiting inquiry into jury deliberations of matters necessarily
arising out of the trial”). That a juror may have believed the
state’s witnesses, or found defense testinony to be incredible or
contradicted, is to be expected in any verdict of guilt in a
crimnal prosecution. Such subjective views inhere in the verdict
and should not operate as a factor in determ ning, pursuant to
Strickland, the reliability of the trial outcone.

St ephens contends the district court “thwarted” the will of
the circuit judge. The district court decision does not reflect
any thwarting of the trial court’s judgnents on the facts,
credibility of witnesses, or weight of the evidence. The district
court was entitled to review the legal conclusions to determ ne
whet her the correct rule of law was applied, as set forth in
Strickland. The will of the trial judge should not override the
necessity of proper application of the controlling principles of

| aw.
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