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STATEMENT OF THE CASE
The statenent of the case contained in Htchcock's brief is
argunentative and is denied. The State relies upon the follow ng
statenent of the case.
In this Court's 1996 opinion, which was Hitchcock's | ast
appearance before this Court, the procedural history of this case
was sunmarized as foll ows:

Janes Ernest Hitchcock appeal s t he deat h sentence i nposed
upon himafter a second remand for resentencing. W have
jurisdiction pursuant to article V, section 3(b)(1) of
the Florida Constitution. W again remand for
resent enci ng because evi dence portraying Hitchcock as a
pedophi | e, i ncl udi ng unverified al | egati ons of
Hi tchcock' s sexual abuse of a nunber of children, was
erroneously made a feature of his resentencing
proceedi ng. This evidence was prejudicial and deprived
Hi tchcock of a fair sentencing.

Hi t chcock was convicted for the 1976 strangul ati on nurder
of his brother's thirteen-year-old stepdaughter. The
facts surrounding the murder are set forth in Hi tchcock
v. State, 413 So.2d 741 (Fla.) (Htchcock 1), cert
denied, 459 U S. 960, 103 S. C. 274, 74 L.Ed.2d 213
(1982). The jury recommended a sentence of death, and the
trial judge followed that recommendation. This Court
affirmed Hitchcock's conviction and sentence. | d.
Thereafter, we affirmed the denial of H tchcock's notion
for postconviction relief. Htchcock v. State, 432 So. 2d
42 (Fla. 1983) (Hitchcock 11). In later habeas corpus
proceedings in the federal courts, however, the United
States Supreme Court granted certiorari and vacated
Hi t chcock' s death sentence because the advisory jury was
instructed not to consider and the sentencing judge
refused to consider evidence of nonstatutory mtigating
ci rcunstances. Hi tchcock v. Dugger, 481 U S. 393, 107
S.Ct. 1821, 95 L.Ed.2d 347 (1987).

On remand, the jury again recommended t he death penalty,
which the trial judge subsequently inposed. This Court
affirmed the sentence. Hitchcock v. State, 578 So.2d 685
(Fla. 1990) (Hitchcock Il11), cert. denied, 502 U. S. 912,
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112 S.Ct. 311, 116 L.Ed.2d 254 (1991). On rehearing, the
United States Suprene Court granted certiorari and
remanded to this Court for reconsideration in |ight of
Espinosa v. Florida, 505 U S. 1079, 112 S.Ct. 2926, 120
L. Ed. 2d 854 (1992). Hitchcock v. Florida, 505 U. S. 1215,
112 S.&. 3020, 120 L.Ed.2d 892 (1992). W vacated
Hi tchcock's death sentence and directed the trial court
to enpanel a jury and conduct a new penalty proceeding
within ninety days. Htchcock v. State, 614 So.2d 483
(Fla. 1993) (H tchcock 1V)

In this third sentencing proceedi ng, now before us for
review, the jury wunaninously recomrended the death
penalty, which the trial judge then inposed. On appeal,
Hitchcock raises eleven issues. [footnote omtted]
Because we agai n remand for resentencing, we address only

four of those issues.

Hitchcock v. State, 673 So.2d 859, 860 (Fla. 1996). This Court
deni ed rehearing on May 15, 1996, and the mandate was issued on
June 14, 1996. (R631).

Begi nni ng i n August of 1996, nunerous notions relating to the
fourth penalty phase proceeding were filed. (R650 et seq.).
Utimately, the penalty phase began on Septenber 9, 1996, and
concluded with the jury's recomendation of death (by a 10-2
mar gi n) on Septenber 11, 1996. (R1024). A Spencer hearing was duly
conducted on QOctober 8, 1996, (TR397 et seq), and, on Cctober 10,
1996, the court followed the jury's recommendati on and sent enced
Hitchcock to death. (TR 426 et seq). The trial court found the

fol |l om ng aggravati ng circunstances:

1. That H tchcock was under sentence of inprisonnent at
the time of the murder

2. That the nmurder was conm tted during the conm ssi on of
the crime of sexual battery;



3. That the nurder was commtted for the purpose of
avoi ding or preventing |awful arrest; and,

4. That the nurder was especially hei nous, atrocious, or
cruel .

(TR430-31). The sentencing court found the statutory age mti gator,
based on H tchcock's age of 20 at the tinme of the nurder. (TR434).
The court also found non-statutory mtigation based upon the
deprivations suffered by H tchcock during his early years, as well
as positive character traits exhibited by Hitchcock before and
after the comm ssion of the nurder. (TR435-6). The court found that
these matters were not entitled to significant weight. (TR436).
Fol | owi ng due consi deration of the aggravators and mtigators, the
trial court sentenced Hitchcock to death. (TR437).

On Cctober 18, 1996, Hitchcock filed a "notion to correct
sentencing error". (RL061-1071). On CQOctober 23, 1996, Hitchcock
filed a "notion for evidentiary hearing on newy discovered
evi dence". (R1075-98). On February 10, 1997, the State was ordered
to respond to Htchcock's notion to correct sentencing error, and
duly filed such a response on March 11, 1997. (R1102).

On June 13, 1997, the court conducted a hearing on the notion
to correct sentence, and issued an anended sentencing order on
Cctober 8, 1997. (R1111-19). On Cctober 8, 1997, the court also
ordered an evidentiary hearing on the "newly di scovered evi dence"
matter. (R1122-33). On Novenber 5, 1997, Hitchcock filed a "notion

to correct sentence error in anended sentence order"”. (R1122-33).



That notion was denied on Novenber 10, 1997. (R1134).

On Decenber 3, 1997, the court conducted the hearing on the
"newWy discovered evidence" mtter. (TR451-530). No order was
i ssued by the presiding judge, and, on January 8, 1998, that judge
(M chael Cycmani ck) was suspended from the bench. (R1149). This
case was reassigned to Judge Richard Conrad on January 13, 1998,
for the express purpose of resolving the "new evidence" matter.
(R1145). Judge Conrad set a new evidentiary hearing, and, on
February 11, 1998, denied Hitchcock's nmotion for a new penalty
phase. (R1155-57).! Judge Conrad conducted an evidentiary hearing
on the "new y di scovered evi dence" claimon March 10, 1998, and, on
March 18, 1998, issued an order denying all relief. (TR531-578;
R1162-69). Notice of appeal was given on March 18, 1998 (R1170),
and, on June 27, 1998, the record was certified as conplete and
transmtted. (R1183). Hitchcock filed his Initial Brief on April 5,
1999.

STATEMENT OF THE FACTS

The Statenment of the Facts set out in Hitchcock's brief is
argunentative and is denied. The State relies on the follow ng
Statenent of the Facts.

Dr. CQuillermb Ruiz is the retired Orange County Medical

Exam ner. (TR94). Dr. Ruiz was accepted as an expert in forensic

'H tchcock had sought a new penalty phase based upon
Cycmani ck's renoval fromthe bench. (R1148).
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pat hol ogy. (TR95). In his capacity as the Orange County Medica
Exam ner, Dr. Ruiz was involved in the investigation of Cynthia
Driggers' death on July 31, 1976. (TRO5). Dr. Ruiz conducted an
autopsy on Cynthia's body, and catal oged her injuries as follows:
| acerations and contusions to her face in the area of the eyes,
abrasions on the right sided of the forehead and neck, abrasions to
the buttocks, and injuries to the neck consistent with manual
strangul ation. (TR111-115). Dr. Ruiz testified that Cynthia di ed as
a result of asphyxiation due to strangulation. (TR116). Dr. Ruiz
further testified that he observed a tear in the victims hynen,
indicating that she had been a virgin until shortly before her
death. (TR116-7).2 Cynthia | ost consciousness as a result of being
strangled to death, not as a result of a blowto the head. (TR126).

Debra Lynn Driggers was the victim s younger sister. (TRL130-
31).% In 1976, Lynn and Cynthia lived in Wnter Garden, Florida,
with their two brothers, younger sister, nother, step-father, and
t he defendant, Janes Hitchcock. (TR132). Before she was nurdered,
Cynthia told her sister, Lynn, that Hitchcock was doing
i nappropriate things to her. (TR133). Lynn tried to get her sister
to tell their nother what was happening, and, when they told
Hi tchcock they were going to tell their nother what he was doing,

he threatened to rape and kill both girls. (TR133). Lynn was 12

2Semen was found in the victims vagina. (TR116).

3Lynn Driggers is a year younger than Cynthia. (TR131).
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years old at that tinme, and took that threat seriously. (TR134).

Lynn and Cynthia had another conversation about Hi tchcock's
i nappropriate behavior the night before G ndy's body was found.
(TR134). Cynthia begged Lynn not to tell their nother what was
goi ng on because she was scared. (TR134). Cynthia' s body was found
the norning after that conversation took place. (TR135). Lynn was
afraid to tell anyone what had happened for years afterward.
(TR135, 143). In fact, Lynn did not tell anyone what had taken
place until 1993, when she told the trial prosecutor about
Hi t chcock' s behavior. (TR143). Lynn did not tell anyone what had
happened at the tine of the investigation into her sister's death
because she was afraid that she would be killed, too. (TR143).
Prior to 1993, no one had asked Lynn for information about the
rel ati onshi p between Hitchcock and the rest of the famly. (TR144).

Dan Nazarchuk is a detective with the Orange County Sheriff's
Department. (TR144-45). Detective Nazarchuk has been a hom cide
detective since 1973, and was the |ead investigator in this case.
(TR145). During the course of the investigation, Detective
Nazar chuk i ntervi ewed Hi tchcock on nore t han one occasi on. (TR145).
During the first such interview, Hitchcock denied all know edge of
the crinme. (TR146). Hitchcock was interviewed again, and confessed
to the nurder in a statement which was admtted into evidence as
State's Exhibit 6. (TR147).

Hi t chcock presented various testinmony in mtigation, which can



be characterized as being testinony about his early life, as well
as his behavior while housed on Death Row.

Richard Green is an Assistant Public Defender from West Palm
Beach who represented Hi tchcock on appeal from1978-88. (TR150-1).
Geen testified that, while incarcerated, H tchcock earned a GED,
and becane sonmewhat nore educated. (TR151-57).

Dr. Jethro Toonmer is a psychologist engaged in the private
practice of forensic psychology. (TR164-65). He was retained for
t he purpose of evaluating H tchcock. (TR172). In carrying out that
eval uati on, Tooner adm nistered various tests, and concl uded t hat
Hi tchcock "suffers fromborderline personality disorder”, as well
as "some personality difficulties". (TRL72-76). Tooner did not
connect any of those "nental conditions" to the nmurder of Cynthia
Dri ggers.

Betty Augustine is Htchcock's older sister. (TR195-96). She
testified about the early years of their lives in rural Manila,
Arkansas. (TR196-202). That testinony can be characterized as a
description of the life of a poor, large, farmfam |y sonme 40 years
ago. (TR196-202).

Lisa Mackabee 1is Hitchcock's niece. (TR203). She has
corresponded with H tchcock over the years (TR204), and has been
the recipient of advice and guidance from Hi tchcock, whom she
described as a "friend". (TR205). She has actually net Hi tchcock on

very few occasions. (TR206).



Wanda Green is another of Hitchcock's sisters. (TR207). She
testified about the famly's |ife during H tchcock's chil dhood, and
also testified about the relationship between her siblings and
their stepfather. (TR210-11).

Charles Foster is a death row inmate who was housed near
Hi tchcock for a period of tinme. (TR211-213). Foster testified about
how Hitchcock "tal ked him out of hurting”" a guard, and acted as
"peacenaker" between Foster and another inmate. (TR213-4; 215-6).

The testinony of Jerry White was presented through the readi ng
of a transcript. (TR220 et seq). Wite's testinony can be
summari zed as being that H tchcock taught another inmate (Janes
Morgan) how to read, and that H tchcock never treated Wite
differently because he was black. (TR220-1).

James Harold Hitchcock is the defendant's ol der brother.
(TR224). The defendant worked with his brother both at a service
station (TR224-6), and picking fruit in the Wnter Garden area.
(TR226-8). H tchcock worked with his brother picking fruit until he
was arrested. (TR228)4

| nmat e Janmes Morgan testified that H tchcock taught hi mhowto
read in 1985. (TR230-2; 233). Mrgan has been of f death row for the
| ast two years, and has had no contact wth H tchcock. (TR233).

Ruby Hi tchcock Sl ader is Hitchcock's niece. (TR234-5). She has

4“This arrest was apparently in Arkansas, rather than being the
arrest for the nurder at issue here. (TR229).
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corresponded wth Hitchcock over the years, and has been given
advice by him (TR235-7). She considers Htchcock to be a friend
who has had a positive effect on her life. (TR238).

The transcript testinmony of Wyne Hitchcock, who is the
defendant's first cousin, was read. (TR239 et seq). That testinony
concerned how the defendant had saved one of his uncles from
drowni ng. (TR241-2). The defendant was a hard worker who put in a
| ot of hours picking fruit. (TR247).

Mart ha Gal | oway i s anot her of Hitchcock's sisters. (TR247-8).
She described the poor conditions in which she and her siblings
grew up in rural Arkansas. (TR248-53). She has al ways had a cl ose
relationship with her brother. (TR256).

Bertha Lorine Galloway is the defendant's nother. (TR260-61).
She testified that the defendant is the first of her children to
receive a high school diplom, and that he sends her birthday and
Christmas cards. (TR262-3). Ms. Galloway al so testified about how
it was necessary for her to work at various jobs in order to feed
her famly. (TR263). Ms. Galloway also testified that she al ways
| oved her children and tried to raise themright. (TR264).

At the March 10, 1998, hearing conducted by Judge Richard
Conrad, H tchcock’s sister, Wanda Geen, testified that Richard
Hi t chcock, (the defendant’s brother) admtted that Richard, not the
defendant, killed the victim in this case. (R534-35; 540-41).

However, on cross-exam nation, witness Geen testified that she



told the public defender’s i nvestigator assigned to this case about
the statenent made to her by Richard. (R552). The investigator
testified that he never had a face-to-face conversation wth her
regarding the Richard H tchcock “confession”. (R 566). M. G een
never made any effort to convey that information to Hitchcock’s
attorneys, choosing instead to nake the statenent, for the first
tinme, to the news nedia. (R 557-8). The public defender’s
i nvestigator was never told of the “confession” by Geen, even
t hough he was in her presence on several occasions, as were other
menbers of the defendant’s famly who supported him (R564; 566-
67).°

SRi chard Hitchcock nmade this statenent in 1995, and it was not
revealed by Geen until 1996. (R550-51). The *“confession” by
Ri chard purportedly occurred i n August of 1995. Richard was killed
an aut onobil e accident shortly thereafter. (R541-42).
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SUMVARY OF THE ARGUMENT

1. The “MWPI Report” was properly admtted into evidence
because t hat docunent was rel evant to the sentenci ng determ nati on.
Under settled law, relevancy is the standard for determ ning the
adm ssibility of evidence at the penalty phase of a Florida capital
trial. H tchcock had every opportunity to present whatever
rebuttal evidence he wanted to present, and should not be heard to
conpl ai n because he did not take advantage of that opportunity. To
the extent that a conmponent of this claimalleges that the State
commtted sone inpropriety during closing argunent, no such issue
is preserved for review because Hitchcock did not object.

2. Hitchcock’s claim that the State “m sstated the |aw
regarding the jury’ s consideration of mtigating evidence has no
| egal basis. The lawis not, as Htchcock argues, in such a state
as to preclude the prosecution from arguing that a particular
matter presented as “mtigation” is not, in fact, mtigating in
nat ure.

3. Hitchcock’s claimthat the State conmtted error during
closing argunent by challenging the conclusions reached by
Hi tchcock’s expert wtness is not preserved for review, and,
noreover, is without nerit.

4. The “fundamental error during closing argunent” claim
relies upon out-of-context quotations from the record when, in

fact, nothing is preserved for review because no objection was
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made. Mor eover, when the conplained-of argunents are read in
context, there is no basis for reversal, and, hence, no nerit to
Hi tchcock’ s cl aim

5. The cl ai m concerni ng the successor judge is not a basis
for relief. Hitchcock obtained a substantial delay by filing an
unaut hori zed Fl orida Rul e of Crimnal Procedure 3.800 notion, which
was foll owed by a cl ai mof newy di scovered evi dence which resul ted
in an evidentiary hearing. As the result of Judge Cycmanick’s
renmoval from the bench, another hearing on the “newly discovered
evi dence” cl ai mwas conducted by Judge Richard Conrad. Hitchcock
also filed a notion for a “new penalty phase” alleging that Judge
Conrad needed to hear the penalty phase evidence in order to
eval uate the “new evidence”. Judge Conrad denied the notion for a
new penal ty phase, and H tchcock now clains that it was inproper
for Judge Conrad to rule on that nmotion. There is no basis for
relief because this claimhas no | egal or rational basis.

6. The facts found by the sentencing court established that
the “avoiding arrest” aggravating circunstance was proven beyond a
reasonabl e doubt . That aggravator applies in this case under
controlling |aw To the extent that Hitchcock includes a jury
instruction conponent to this claim that claim is not only
forecl osed by bi ndi ng precedent, but al so unpreserved for appell ate
revi ew.

7. Hitchcock’s <challenge to the under sentence of
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i nprisonment and felony nurder aggravating circunstances are
forecl osed by bi ndi ng precedent because, under settl ed Florida | aw,
both of those aggravators are available to the sentencing court in
this case. Moreover, this claimis not preserved for appellate
review because it was not properly raised in the trial court.

8. Hi t chcock’ s cl ai mthat the evidence was not sufficient to
support the felony nmurder aggravating circunstance is rebutted by
the facts found by the sentencing court. The evidence establishes
the felony nurder aggravating circunstance beyond a reasonable
doubt. To the extent that H tchcock clains that the fel ony-nurder
aggravating circunstance i s unconstitutional per se, that clai mhas
been repeatedly rejected by this Court.

9. The claim concerning the application of the heinous,
atrocious, or cruel aggravating circunstance, and the associated
jury instruction claim is wthout nerit. The jury instruction
that was given in this case has been repeatedly upheld in the post-
Espinosa rulings of this Court. To the extent that Hitchcock
chal | enges the applicability of the heinous, atrocious, or cruel
aggravator, this Court has expressly rejected any “intent” el enent
associated with that aggravating circunstance, and, noreover, has
repeatedly held that strangulation nurders are virtually per se
hei nous, atrocious, or cruel. This aggravator applies to this case
beyond a reasonabl e doubt.

10. Hitchcock’s argunent that the avoiding arrest, felony
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nmur der , and under sentence  of I mpri sonment aggravati ng
ci rcunst ances “overlap” has no | egal basis.

11. Hitchcock’s claimthat the sentencing order is in sone
way i nadequate is rebutted by the sentencing order, which carefully
eval uated the aggravation and mtigation, engaged in a proper
wei ghing of those factors, and concluded that death was the
appropriate sentence. The order conplies in all respects with the
requi renents of law, and there is no basis for relief.

12. Hitchcock’ s claimthat death is not proportionateinthis
case is contrary to the precedent of this Court. This case
presents four strong aggravating circunstances, weighed agai nst
weak non-statutory mtigation. The aggravation is very strong, and
the mtigation is virtually nonexistent. Death is the only proper
sent ence.

13. The <claim concerning the testinony of Hitchcock’'s
“former” attorney is not a basis for relief because, if there was
any “error”, that “error” was injected into the record by Hitchcock
hinmself. In any event, assum ng, arguendo, that there was error,
the facts about which H tchcock conplains were presented to the
jury by himthrough the testinony of three other witnesses. There
is no basis for relief.

14. Hitchcock’s “new evidence” claimis not a basis for
relief because the credibility determ nati ons were properly nmade by

the trial court, are supported by conpetent, substantial evidence,
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and shoul d not be disturbed.?®

15. Hitchcock’s claim that he should have been allowed to
present evidence of a plea bargain offer that was rejected by him
is not a basis for relief because, as this Court has previously
hel d, Hitchcock rejected that offer, rendering it a nullity that
had no force and effect. Such evidence is irrelevant, and was
properly excl uded.

16. The “length of incarceration” claimhas been previously
rejected by this Court, and, because Hitchcock has never identified
any “prejudice”, there is no basis for relief. There is no |egal
basis for granting relief on the grounds contained in Hitchcock’s
brief, and, in fact, all precedent is to the contrary. This claim
has no constitutional basis, and relief should not be granted on

it.

8Hi t chcock essentially re-argues Claimb5, above.
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ARGUMENT
1. THE ADM SSI ON OF THE MVPI REPORT CLAI M

On pages 20-29 of his brief, Htchcock argues that it was
error for the trial court to admt sonme three pages of a narrative
report of the results of the Mnnesota Miltiphasic Personality
| nventory (MWIl) adm nistered to the defendant. This claimis not
a basis for reversal for the follow ng reasons.

In his brief, Htchcock presents the adm ssion of three pages
of the MWI report as a conplex evidentiary issue with nmultiple
parts and sub-parts. However, a reviewof the record of Hitchcock's
trial does not bear that presentation out. The true facts are that
Hitchcock's nental state expert, Dr. Tooner, adm nistered the MW
to Hitchcock, and relied on the results of that test (anobng ot hers)
in reaching his opinions and concl usi ons about Hitchcock' s nental
state. (R172-4). Despite Htchcock's histrionic argunment (or
per haps because of it), it is difficult to determ ne exactly why
the three pages of the MWI report at issue were not relevant to
the issue before the fact-finder. O course, the standard of
adm ssibility of evidence at the penalty phase of a capital trial
is one of relevancy:

In the proceedi ng, evidence nmay be presented as to

any matter that the court deens rel evant to the nature of

the crinme and the character of the defendant and shal

include matters relating to any of the aggravating or

mtigating circunstances enunerated in subsections (5)

and (6). Any such evidence which the court deens to have

probative value may be received, regardless of its
adm ssibility under the exclusionary rules of evidence,
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provi ded the defendant is accorded a fair opportunity to
rebut any hearsay statenents.

8921.141(1), Florida Statutes. Obviously, the MWI report (which
was generated at the instance of Hitchcock's expert) was rel evant
to the nental mtigators which were the subject of that expert
W tness's testinony. (R171-193). Regardl ess of Hitchcock's
characterization of the State's use of the report as sone sort of
i nproper "tactic" (and regardless of whether or not the State
considered what it was doing to be "rebuttal"), the state of the
lawis that rel evant evidence is adm ssible at the penalty phase of
a capital trial. The report was properly admtted under that
standard -- Hitchcock's brief ignores that standard, and, in so
doi ng, argues for reversal based upon | egally i napplicable matters.
Wiornos v. State, 644 So.2d 1012, 1013 (1994) (Evidence that
def endant had t hreatened police during her incarceration, that she
had used gun to threaten man to give her a ride, and that she had
previously clainmed religious conversion during incarceration on
ot her charges was rel evant in penalty phase of capital nmurder trial
to controvert defendant's theory that she never attacked w thout
provocati on and had undergone recent religious conversion); Al vord
v. State, 322 So.2d 533, 538 (1975) (“There should not be narrow
application nor interpretation of rules of evidence in the penalty
heari ng, whether in regard to relevance or as to any other matter
except illegally seized evidence.”)

Because the report was relevant, it was properly admtted into
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evi dence. Moreover, Hi tchcock was gi ven every opportunity to recal
his expert wtness and present whatever testinony he w shed
regarding the three pages of the MWI report that were admtted
into evidence. (R275). Hitchcock did not avail hinself of that
opportunity, and should not be heard to conplain. To the extent
that the report at issue contains hearsay, H tchcock was afforded
t he opportunity to present whatever rebuttal he wanted, as required
by 8§ 921.141(1).°

Because the MWPI report was relevant to the mtigation argued
by Hitchcock, it was properly admtted into evidence under well -
settled law. To the extent that further discussion of this issueis
necessary, if the report confirmed Dr. Tooner's testinony (as
Hitchcock clains that it does) and the State's argunents about the
report were in error, it is difficult to ascertain the basis for
conplaint. If the report was hel pful to the defense, there can be
no prejudi ce, and, hence, no basis for reversal. Even if the State
msinterpreted the report in final argunent, the jury had the
docunent in front of it and was well-able to discern what it said.
Once again, there can be no prejudice to the defensed This claim

is, in short, a non-issue based upon argunents that have no

"Hi t chcock has not argued that the report contai ned hearsay --
if it does, he had a fair opportunity to present rebuttal but did
not take it.

81f the State m s-stated what the report said, it is unlikely

that such a statenent helped the State. The facts of this case
speak for thensel ves.
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application to the penalty phase of a death penalty case. There is
no basis for reversal

Finally, to the extent that H tchcock attenpts to blend in
el enents of a claimthat there was sone error with regard to the
State's use of the MWI report in closing argunment, no such claim
was preserved for appellate review by tinely objection at trial.
Florida law is settled that issues concerning closing argunent are
not preserved unless a tinely objection is nmade -- no such
obj ecti on was nade here, and nothing is preserved for this Court's
review. N xon v. State, 572 So.2d 1336 (Fla. 1990); Chandler wv.
State, 702 So.2d 186 (Fla. 1997); Allen v. State, 662 So.2d 323,
328 (Fla. 1995); Kilgore v. State, 688 So.2d 895, 898 (Fla. 1996).
In any event, the State's argunent was not inproper, and did not
deprive H tchcock of a fair trial. Chandler, supra. The sentence of
death should be affirnmed in all respects.

2. THE "M TI GATI ON ARGUVENT" CLAI M

On pages 30-36 of his brief, Htchcock argues that the State
"msstated the law' regarding the jury's consideration of evidence
offered in mtigation. H tchcock's argunent seens to be that
what ever evidence the defendant clains is "mtigating" nust be
accepted as such by the jury without further consideration of its

true value in relation to the sentencing recomrendation.® This

°To the extent that Hitchcock conplains about a statenent
during voir dire and about a subsequent statenent in closing
argunent, such were not preserved by tinely objection. Chandler,
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argunment has no | egal basis.

Once again, the precise nature of Htchcock's claim is
uncl ear. However, the claimcontained in his brief seens to be that
the State's argunment that the circunstances of Hitchcock's early
life were not nmitigating was, sonehow, error.?°

In the context of a sentencing order, the law is clear that
"in considering mtigating evidence a judge nust determne if 'the
facts alleged in mtigation are supported by the evidence,' if such
facts as may be established are mtigating factors, i.e., 'nmay be
considered as extenuating or reducing the degree of noral
cul pability for the crime conmtted,' and, if mtigators have been
est abl i shed, whether '"they are of sufficient weight to
count er bal ance the aggravating factors.'" King v. State, 623 So. 2d
486 (Fla. 1993); Rogers v. State, 511 So.2d 526 (Fla. 1987) ("The
effects produced by chil dhood traumas, on the other hand, indeed
would have mtigating weight if relevant to the defendant's
character, record, or the circunstances of the offense.
However, in the present case Rogers' alleged childhood trauma does
not neet this standard of relevance."); Hall v. State, 614 So.2d
473, 479 (Fla. 1993); Preston v. State, 607 So.2d at 412. ("The

decision as to whether a mtigating circunstance has been

supra; N xon, supra. In the absence of a proper objection, nothing
is preserved for review

The matters at issue were poverty, early living conditions,
and synpat hy.
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established is within the trial court's discretion.”). If the
sentencing court is entitled to reject mtters offered as
mtigation when the proposed "mtigator" is not relevant to the
defendant's character, record, or the circunstances of the of fense,
and that is the law, it nmakes no sense to argue, as Hitchcock does,
that the State conmts error by arguing to the advisory jury that
a matter offered in mtigation shows nothi ng about the defendant's
character. (R338 et seq). The State's argunent accurately stated
the law, and Hitchcock shoul d not be heard to conplain. There is no
basis for relief because the claimcontained in Htchcock's brief
is based upon a faulty legal premse that does not accurately
reflect Florida | aw

To the extent that further discussion of this issue is
necessary, there is no rule of |lawthat stands for the proposition
that the State cannot argue to the jury that the matters offered by
the defendant as mtigation were not established, are not truly
mtigating in nature, or should be givenlittle or no weight in the
wei ghi ng process. A rule of law that foreclosed such legitimte
argunent would literally deprive the State of a fair trial, and
woul d produce a proceedi ng that was hopel essly one-sided in favor
of the defendant. The Constitution does not require such a result,
Davis v. Kenp, 829 F.2d 1522, 1528 (11th G r. 1987), and this Court
shoul d not adopt such a strained view of due process. There is no

basis for reversal, despite Hitchcock's efforts to manufacture
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error when none occurred. Hitchcock's death sentence should be
affirmed in all respects. Finally, even assum ng arguendo that
there was sonme error, it was harmess in the context of this case.
Wen the evidence is fairly considered, even if the State's
coments regarding the treatnent of mtigation were erroneous,
there is no reasonabl e probability of a different result given the
clear evidence of aggravation that exists here. Any error was
harm ess beyond a reasonable doubt. State v. DiGuilio, 491 So.2d
1129 (Fla. 1986).
3. THE CLOSI NG ARGUMENT CLAI M

On pages 37-39 of his brief, Htchcock argues that he is
entitled to a new trial based upon what he describes as the
prosecutor's expression of his "personal views belittling the
[expert] witness."” A fair reading of the State's closing argunent
reveals that, even if the claimcontained in Htchcock's brief is
preserved, it has no nerit.

In his brief, Htchcock inplies that he objected to the
coments at issue and that that objection was overrul ed. The true
facts do not support that suggestion. The argunent at issue reads
as follows:

Now, Doctor Tooner testified for about an hour and a
half, and you will recall that when nmy turn cane to

1To the extent that Hitchcock's brief contains a claimthat
it was error for the State to argue that synpathy for the def endant
is not avalid mtigator, the lawis clear that such is not error.
Saffle v. Parks, 494 U S. 484 (1990).
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cross-examine him | didn't. And you may have asked
yourselves why. | will tell you this --

Ms. Cashman: Objection. |nproper closing.

M. Ashton: | don't think I've done anything inproper
yet.

Ms. Cashman: | think he's about to and |'mgoing to --

M. Ashton: Wait and see if | do or not.

The Court: Cbjection is overruled at this point.
(R330). The State's closing argunent continued w thout objection,
even t hough defense counsel was well aware of the need to object to
preserve any appellate issues. Under settled |law, and objection
must be tinmely nmade to preserve an issue concerning closing
argunent. In the absence of such objection, nothing is preserved
for review. Chandler, supra; N xon, supra. The true facts are that
def ense counsel obvi ously expected an "objecti onabl e" conment to be
made, and interposed an anticipatory objection that was properly
overrul ed because, at the tine it was nmade, there was nothing to
object to. The State's argunment continued, and defense counsel
obvi ously coul d have objected again had an objection been thought
appropriate. The absence of objection suggests that, in the context
of trial, counsel did not believe the statenents to be
obj ectionable. This issue is not preserved for review, and relief
shoul d be denied on that basis. Chandler v. State, 702 So.2d 186,
191 (Fla. 1997); Alen v. State, 662 So.2d 323, 328 (Fla. 1995)

(cont enpor aneous objection and acconpanying notion for mstria
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required to preserve all egedly i nproper prosecutorial coments for
appel late review); Kilgore v. State, 688 So.2d 895, 898 (Fla. 1996)
(when al |l egedly inproper prosecutorial comments are not preserved
for appellate review, the whole claimis procedurally barred in
absence of fundanental error). Htchcock's untinely objection was
not renewed, and preserved nothing for review

To the extent that Htchcock may argue that this claim
represents an issue of "fundanmental error", the true facts do not
support that conclusion. Wen fairly considered, the State's
argunment anmounts to nothing nore than fair coment on the
testi nony. Because that is so, and because the argunent about which
Hi t chcock conplains is based on and supported by the facts, there
is no basis for reversal. This claimis an attenpt to create error
when none exists. The State's argunment was not inproper, and none
of the cases upon which Hitchcock relies is controlling. The State
presented nothing nore than legitimte argunment based upon the
evidence that was before the jury -- that is not a basis for
reversal. In addition to being unpreserved for review, this claim
has no nerit because nothing i nproper was contained in the State's
cl osi ng argunent .

4. THE " FUNDAMENTAL ERROR DURI NG CLOSI NG' CLAIM

On pages 40-48 of his brief, Htchcock reargues at |east part

of the foregoing claim and argues additional perceived "errors"

that he clains the State comnmtted during closing argunent. This
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claimis another attenpt to fit a square peg into a round hol e by
reliance upon out-of-context quotations fromthe record and from
various cases. It is not a basis for relief for the follow ng
reasons.

The first reason that this claimis not a basis for relief is
because it was not preserved for appellate review by tinely
obj ection. None of the clains of error contained in Hi tchcock's
brief was preserved for reviewby a tinmely objection foll owed by a
nmotion for mstrial, and relief should be denied on that basis.
See, Chandl er, supra; Allen, supra; Kilgore, supra; N xon, supra.
The absence of an objection by counsel indicates that, at the tinme
of trial and in context, none of the statenents upon which error is
predi cated were perceived as having any inproper content. See
e.g., Sawer v. Butler, 881 F.2d 1273, 1287 (5th Cr. 1989) (en
banc) ("[T] he absence of objection by conpetent counsel may suggest
that the argunent as it played in the courtroom was | ess pointed
than it now reads in the transcript.”). Trial counsel well-
denonstrated a willingness to object to argunent by the State, and
the fact that no objection was nade to the matters contained in
Hi t chcock' s brief suggests that there was no perceived i npropriety.
It also denonstrates that, with the luxury of tinme and a nmade
record, successor counsel can "conb the record” and identify new
"errors" for review. See, Waters v. Thomas, 46 F.3d 1506, 1514

(11th Gr. 1995). The clains contained in H tchcock's brief are not
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preserved for review, and relief should be denied on that basis.

Hi tchcock's failure to preserve the clainms contained in his
brief by tinmely objection and a notion for mstrial is an
i ndependently adequate reason for the denial of relief. However,
relief should also be denied for the additional reason that, when
read in context, rather than being interpreted to suit one's
pur poses, none of the statements at issue are inproper. 12

Hitchcock's first claimof error is that the State i nproperly
argued the law regarding mtigation® |In addition to being barred
fromreview by the | ack of an objection, the argunent at issue was
not inproper for the reasons set out at pages 19-22, above. The
true facts are that the argunment about which Hi tchcock conpl ains
reads as foll ows:

: if you find the aggravating circunstances just aren't

that bad and soneone shouldn't die for this, then your

verdict islife and that's the end of it, you don't have

to think any further. But if you find that the

aggravating circunstances, standing alone, considered

al one, are sufficient to justify the death penalty then

you go to the next step. You | ook at the evidence offered

by the defense or argued by the defense in mtigation.

You ask yourself first, what facts have been proven.

Because a |l ot of facts are offered to you but it's up to
you to decide whether they're proven or not. The state

2The State's closing argunent is rather brief, and seens to
be the result of a mnimalist approach that was undertaken in an
effort to avoid creation of appellate issues. Qoviously, Hitchcock
has sought to raise issues regardless of their lack of nerit.

BHi tchcock refers to pages 320-21 of the record, but no

argunent of the sort referred to in his brief appears there
Hi t chcock may have intended to refer to pages 318-19.
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has the burden of proof beyond a reasonabl e doubt. The
defense's burden is less. Al they have to do is
reasonably convince you that a particular fact is true,
reasonabl y convi nce.

You ask yourself, am| reasonably convinced that fact A,

that the defense is asking ne to believe in mtigationis

true. If youfindit's not true and you're not convi nced,

then you throwit out and you don't consider it. If you

find that it is proven, you ask yourselves the next

guestion, isit mtigating, is this the kind of fact that

shoul d have any wei ght i n deci di ng whet her sonebody |ives

or dies for a crine like this.
(R319-20). That argument is not inproper -- it is an accurate
statenent of the |aw and the process of weighing aggravators and
mtigators. Htchcock's claimto the contrary (which appears to be
a claim that anything that he determnes is mtigating is
automatically established as such and elevated to constitutional
status) sinply has no basis in law or fact. This unpreserved
"clainm does not ambunt to "fundanental error"™ because it is not
error at all. See, Valle v. State, 581 So.2d 40, 46-47 (Fla
1991) .

Hitchcock's next unpreserved claim is that the State
"m scharacterized [the nedical examner's] testinony to establish
the felony nmurder circunstance". The argunent at issue reads as
fol | ows:

We have proven beyond a reasonabl e doubt based upon that

statenent from the defendant, based upon the nedical

evidence from Doctor Gore [sic] there was evidence of

recent hynenal tears, a recent sexual assault on the

victimw thin hours prior to her death.

(R323). However, that argunent cane at the conclusion of the
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portion of the State's argunent that "In this case we have proven
beyond a reasonable doubt that the defendant, Janmes Ernest
Hi tchcock, raped Cynthia Driggers and that this nurder was
commtted to cover up that crine." (R321-22). The State then read
a part of Hitchcock's statenment, wherein he admtted to havi ng sex
with the victim(who was 13 years old) and then strangling her when
she protested that she was hurt and was going to tell her nother.
That statenment by the defendant, coupled wth the nedica
testinmony, clearly supports the reasonabl e i nference that H tchcock
had sexually assaulted the victim The State did not
"m scharacterize" any testinony, and Hitchcock's claim to the
contrary is an attenpt to fabricate error where none exists.

Hi t chcock next conplains because the State referred to the
sexual assault on the 13-year-old victimas a "rape". According to
Hi tchcock, the term"rape" is "enotionally charged” -- presumably,
that is the basis for his claim of error, though he does not
explain that claimand | eaves the State and this Court to specul ate
about its true basis. However, the fact remains that Hitchcock did
rape the victim and that descriptive term for the offense
comm tted against her is not a basis for reversal any nore than it
is a basis for reversal to state that the defendant "nurdered" the
victim Miurder is the ultimate act of depersonalization, and is a

termthat is at least as "enotionally charged” as is the term
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"rape"'*. There is no rule of law that conpels reversal based upon
an accurate argunent by the State concerning the facts of the
of fense. To hold as H tchcock argues would create a category of
crimes which are so "enotionally charged" by their very nature that
the State would not even be able to refer to the true facts in
evi dence during cl osing argunent.?® Such a rul e woul d nake no sense,
and this Court should not create it. There sinply was no error.

Hi t chcock next argues that the State "told jurors to inagine
what was in Cynthia's mnd" in determ ning whether the heinous,
atroci ous, or cruel aggravator applied. That argunent is based upon
one sentence froma portion of the State's argunent that took up a
total of some five pages. (R324-29). Wat Hi tchcock attenpts to
tw st into an inproper argunent (by taking it out of context) is,
in reality, a correct argunent that, in determning the
applicability of the heinous, atrocious, or cruel aggravator, the
jury nmust evaluate the nmurder fromthe victim s perspective of what
it islike to die by strangulation. That is an accurate statenent

of the lawthat, in fact, was announced by this Court in this case.

14This argunment is inconsistent with Hitchcock's Rule 3.800
nmoti on, wherein he clainmed that rape, not sexual battery, was the
enunerated felony at the tinme he killed Cynthia. (RL126). The two
positions are irreconcil able.

An exanple of such a crinme mght be a sexual battery of a
young child. No rational rule of | awwould foreclose the state from
referring to the crinme charged (sexual battery), but, under the
view of the |aw advanced by Hitchcock, that would be the result.
That is absurd.
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Hitchcock v. State, 578 So.2d 685, 692 (Fla. 1990). Hitchcock's
argunent is utterly nmeritless, and woul d not be a basis for relief
even if it was preserved for review

Hi tchcock al so clains that the State i nproperly argued matters
"outside the record" when it referred to the differences in society
fromthe time of the crinme in 1976 and the tinme of trial in 1996.
That argunent is based in the record (the crinme occurred in 1976),
and is a legitimate inference therefrom There is sinply no error,
and, had the issue been preserved by objection, there would be no
basis for reversal. In the absence of objection, this is a non-
i ssue.

Hitchcock also argues that the State "m scharacterized
appellant's statenent as saying he choked [Cynthia] inside the
house". Hitchcock's statenent speaks for itself, and is set out
bel ow.

| cane in about 2:30, cane in through the wi ndow in the

dining room went into ny bedroom then | went back out

and | went into Cynthia's room | went in and, uh, ne and

her had sex and she said it hurt. She was going to tel

her mama, | said you can't, she said, | am she started

to get up, | wouldn't I et her she started toed to holler,
then when she did that | got up, | grabbed her by the

neck and I made her quit hollering, | picked her up and
carried her outside. I had ny hand over her nouth at that
tinme.

(R322). Hitchcock's statenment, at the very |l east, gives rise to the
legitimate i nference that "grabbing by the neck"” and "choking" are
essentially the same thing. Cearly, Htchcock stated that he

applied pressure to Cynthia's neck which, after all, is the sane
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thing as saying that he choked her. The issue contained in brief
was not preserved by objection at trial, and is not a basis for
reversal. Moreover, this issue does not constitute "fundanmenta
error" because it is not error to begin wth.

Hitchcock next clains that the state inproperly "put the
jurors in the victims shoes"” in arguing the hei nousness of death
by strangul ation. The true facts are that the State's argunent was
in the context of an argunent that death by strangulation is slow
and painful, facts which are supported by the record, and are
within the coomon fund of know edge. (R120-24; 126-27). This issue
was not preserved by tinely objection, and, regardless, is not a
basis for relief.

The next claimcontained in this part of Htchcock's brief is
a reargunent concerning the defense w tness, Tooner. This argunent
is not a basis for relief for the reasons set out at pages 16-19,
above.

To the extent that Htchcock raises additional issues
concerning the MWl report, there was no error in the State's
closing argunent -- the jury had the docunent before it, and was
well able toreviewit inits entirety. In any event, the MWI had
been given to Hitchcock shortly before the proceedi ngs at issue,
and did, in fact, reveal his current nental status, as the State
argued that it did. This issue was not preserved by tinely

objection, and, in any event, is not objectionable, anyway. The
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"m grant worker" conponent of Hitchcock's brief is taken out of
context. The true facts are that that coment was nade in
connection with Toonmer's testinony that H tchcock had a history of
runni ng away, when the true facts indicated that he lived with
menbers of his famly at all tinmes, as those wtnesses had
testified. Toomer's testinony was inconsistent wwth the testinony
of other defense witnesses, and the State was entitled to argue
that matter. There was no objection to this argunent, and nothing
is available for review In any event, it is not a basis for
relief.

Hi t chcock' s cl ai mthat the State erroneously characterized the
defense as "begging for synpathy" is without basis in fact. The
State's argunent, which Hitchcock has reproduced in his brief,
represents a proper argunent that is based on the evidence and the
law. It was not a "golden rule" argunment, nor did it inproperly
"elimnate" mtigation -- it was a proper argunment that the jury
shoul d not be swayed by synpathy. See, Saffle v. Parks, 494 U. S.
4484 (1990); Valle, supra; Kight v. Dugger, 574 So.2d 1066, 1070
(Fla. 1990). In footnote 4 to his brief, Htchcock m sl eadingly
clainms that the defense argued that synpathy did not play arolein
the sentencing decision. The argunent that the defense nade was
that the jury should not feel sorry for the victim-- that is
contrary to the inplication contained in Hitchcock's brief. This

claim was not preserved by tinmely objection at trial, and,
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therefore, is not available to H tchcock. This claimhas no |egal
basis, and, because that is so, cannot anount to "fundanmental
error.”

Hitchcock's final claimis that the State nmade an "i nproper
appeal to the principle of the lex talionis". This claimwas not
preserved by objection, and includes no citation of authority for
the proposition that the conplained of argunent is inproper.
Moreover, Black's Law Dictionary defines "lex talionis" as being
the "law of retaliation". The State did not argue for retaliation,
it argued that death was the proper punishnment in this case because
t he aggravat ors outwei ghed the mtigators, thereby rendering death
the proportionate penalty. The State is clearly allowed to argue
that the crime calls for a sentence of death, and Hitchcock's
di spl easure with that rule of law is neani ngl ess. The sentence of
death should be affirnmed in all respects.

5. THE " SUBSTI TUTE JUDGE" CLAIM

On pages 49-53, Hitchcock argues that it was error for a
successor judge (Crcuit Judge Richard Conrad) to rule on his claim
of newy discovered evidence. As H tchcock states in his brief,
this issue appears agai nst the background of fornmer judge M chael
Cycmani ck's personal and professional difficulties that ultimtely

led to his departure fromthe bench.® Despite Hitchcock's efforts

®Hi t chcock seenms to base an unusual nunber of factua
representations on matters reported in the Ol ando Sentinel. Those
facts are essentially irrelevant to the issue contained in his
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at reliance on cases bearing no factual simlarity to the issue
before this Court, and despite Htchcock's effort to confuse the
true facts, this <claim does not negatively inplicate the
credibility and integrity of the judicial system The true facts
denonstrate an overriding determnation to insure that the
defendant's rights are protected at every turn. This claimis
frivolous for the reasons set out bel ow.

Judge Cycmani ck sentenced Hitchcock to death on October 8,
1996. (R1049). Hitchcock filed an unauthorized Florida Rule of
Crimnal Procedure 3.800 notion'’, and, on Cctober 8, 1997, an
anmended sentencing order was issued. (R1111). Hitchcock filed
anot her Rule 3.800 notion on Novenber 5, 1997, (R1120), which was
denied in a witten order issued on Novenber 6, 1997. (R1134).
Judge Cycmani ck conducted an evidentiary hearing on the newy
di scovered evidence claim on Decenber 3, 1997. (R451). No order
issued as a result of that hearing.

On January 13, 1998, Chief Judge Belvin Perry issued an order
assigning this case to Judge R chard Conrad. In pertinent part,
that order read as foll ows:

the Honorable Richard F. Conrad is assigned to the

instant case for the sole purpose of disposing of
Def endant's pending Mtion for Evidentiary Hearing on

brief, and seem to be included for the purpose of directing ad
hom nem abuse toward the Orange County bench

17See, Fotopoulos v. State, 608 So.2d 794 (Fla. 1992); Burch
v. State, 522 So.2d 810, 813 (Fla. 1988).
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Newl y Di scovered Evidence. Once a ruling is issued, this
case shall revert to Division 18.

(R1145). On January 29, 1998, Judge Conrad ordered that the
Decenber 3, 1997, hearing be transcribed, and further ordered that
a new evidentiary hearing on the "new evidence" claim would be
conducted. (R1145; 1153). On February 4, 1998, Hitchcock filed his
"Motion for New Penalty Phase". (R1148). The linchpin of that
nmotion was that in order for Judge Conrad to evaluate the "new
evidence", "it is essential the court have seen and heard fromthe
ot her witnesses who testified at the penalty phase". (R1149).18

On February 9, 1998, Judge Conrad entered an order denying
Hi tchcock's notion for a new penalty phase. In relevant part, that
order reads as foll ows:

In the defendant's Mdtion for Evidentiary Hearing on

Newl y Di scovered Evi dence, t he defendant's counsel cl ains

to have recently discovered that Richard Hitchcock

confessed to Wandal ene Green that he killed the victimin

this case prior to Richard' s death in 1994. The notion

notes that the defendant has al ways contended that his

brother Richard killed the victimand that the defendant

so testified at his original trial and at his 1988
penalty phase. Finally, the notion states that "[t]his

8Judge Conrad had t he i nherent authority to decide this notion
in furtherance of his disposition of the new evidence notion. Any
contrary rule would have resulted in the case being in a posture
that it could never be ruled on. Mreover, H tchcock has never
clainmed (until now) that Judge Conrad coul d not decide the "Mtion
for New Penalty Phase". That clai mcannot be raised for the first
time on appeal. Tillman v. State, 471 So.2d 32 (Fla. 1985). Had
Judge Conrad actually granted his notion for a new penalty phase,
it is doubtful that Hitchcock would have conpl ai ned, unless he
recei ved yet another death sentence. It pushes the boundaries of
professionalismto file a notion and cl ai mon appeal that the court
had no authority to decide the notion.
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evidence is not proffered as |ingering doubt about guilt;

it shows actual 1innocence of the killing, as M.
Hi t chcock has al ways contended and has al ways sought to
prove."

Since the all eged newl y di scovered evidenceis relatedto
the issue of the actual guilt or innocence of the
defendant, this Court finds that after the schedul ed
rehearing it will be as qualified torule onthe validity
of this claim as any other judge except the judge who
presi ded over the case's original guilt phase. That judge
is no longer sitting on the circuit court bench.
Rehearing the proceedings related to the defendant's
claim will allow this Court to itself evaluate the
testinmony and evidence presented upon it. A new penalty
phase proceedi ng i s unnecessary to this Court's decision
as to whether the alleged newly discovered evidence
qualifies as newy discovered evidence and whether it
woul d probably produce an acquittal on retrial. Jones v.
State, 591 So.2d 911 (Fla. 1991).

(R1156-57). Those findi ngs denonstrate that H tchcock has received
a full and fair proceeding -- the fact that he does not |ike the
result cannot change that fact. Judge Conrad' s order denying the
motion for a new penalty phase sets out precisely why, under the
posture of this case (which was engineered by Hitchcock), a new
penalty phase proceeding was not needed to resolve the claim
brought by the defendant. Any other result would have been
absolutely absurd -- Judge Conrad did not need to re-hear the
penalty phase to decide an issue that Hitchcock had expressly
represented as having nothing to do with sentencing. The i ssue that
Judge Conrad had to deci de was the two-part Jones newy di scovered

evidence test -- he did not need to hear the penalty phase evi dence
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to do that because he was not inposing sentence.!®

If Hitchcock's claimis that Judge Cycrmanick's difficulties
wi t h al cohol sonehow conprom sed t he sent enci ng process, the manner
in which the alleged error took place is not apparent from
Hitchcock's brief. Based upon his chronology of events, Judge
Cycmani ck was charged with "DU " on June 27, 1997, well after the
ori ginal proceedings. Whatever his | egal status may have been when
he entered t he anended (and arguabl y unnecessary) sentenci ng order,
the fact remains that the previous sentencing order had been
entered well before the charges at issue were instituted. Judge
Cycmani ck undertook to issue an anended sentencing order in order
toclarify certain conplaints raised by the defense, primarily with
regard to the consideration of the aggravators and mtigators as
af fected by various | egal issues. (R1111 et seq). Wil e the anended
sentenci ng order was unnecessary, and only served to delay this
case, the facts do not support the conclusion that Judge
Cycmani ck' s al cohol -rel ated problenms in sone way prevented a fair
sentencing.? There is no basis for reversal.

To the extent that H tchcock sets out various references to

¥H tchcock relies on Corbett v. State, 602 So.2d 1240 (Fl a.
1992), to support his claimfor a new penalty phase. Corbett has
nothing at all to do wth the facts of this case, and further
di scussion of it is unnecessary.

20This Court, of course, can and will evaluate the sentencing

order in the course of this appeal. Hitchcock's rights have been
wel | - protected, and he has no basis for conplaint.
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the events that ultimately led to Judge Cycmanick's renoval from
the bench, that recitation is irrelevant to the issue before this
Court, and serves no purpose other than to cloud the true issue.
Those events were renoved fromthe equation of this case when Judge
Conrad conducted his evidentiary hearing on the newy discovered
evidence claim Further discussion is unwarranted, and all relief
shoul d be deni ed.
6. THE "AVA DI NG ARREST" AGGRAVATI NG Cl RCUMSTANCE

On pages 54-59 of his brief, Htchcock argues that the trial
court should not have found the avoiding arrest aggravator, and
that the jury instruction given on that aggravator was
unconstitutional. Neither claimhas nerit.

In finding that the nurder was commtted for the purpose of
avoi ding arrest, the sentencing court stated:

It is absolutely clear fromthe defendant's statenent as

well as the testinmony of the victims sister and the

medi cal exam ner, Dr. Ruiz, that the nurder was comm tted

inorder to "silence" her fromreporting the sexual abuse

of her and the consequences that would follow. | use the
word "silence" because it sunms up best why the Def endant

was beating and" chokin'" (sic) her to stop her
"screamn'" and "hollerin' " (sic). The "chokin' and
chokin'" did, indeed, silence the victim from ever
reporting his unlaw ul attacks to her not her .

Addi tionally, pushing her into the bushes, going back
into the house, showering, and washing his shirt
concl usively denonstrates that the nurder was definitely
commtted for purposes of avoiding or preventing |aw ul
arrest. Thus, this aggravating factor has been proven
beyond a reasonabl e doubt and wil| be given great wei ght.

(R1114). Those findings are supported by the evidence and should

not be di st urbed.



In his brief, Htchcock relies on various decisions fromthis
Court, none of which are dispositive of the issue. The facts of
this case are anal ogous to the facts of Correll v. State, 523 So. 2d
562 (Fla. 1988), where the defendant killed his daughter after
killing three other nenbers of his famly. As this Court held:

Correll next alleges that the trial court inproperly
found certain aggravating factors as a basis for the
j udgnment of death. Correll first challenges the court's
finding that the murders of Tuesday Correll and Marybeth
Jones were conmtted for the purpose of avoiding arrest.
In order to support this finding where the victimis not
a | aw enforcenent officer, the state nust prove beyond a
reasonabl e doubt that the dom nant notive for the nurder
was the elimnation of a witness. Doyle v. State, 460
So.2d 353 (Fla. 1984); Menendez v. State, 368 So.2d 1278
(Fla. 1979); Riley v. State, 366 So.2d 19 (Fla. 1978),
cert. denied, 459 U.S. 981, 103 S.Ct. 317, 74 L.Ed. 2d 294
(1982). We conclude that the evidence in this case
supports the finding of this aggravating circunstance.
Wth respect to Marybeth Jones, the facts indicate that
she was the | ast person killed that night as she returned
from seeing her boyfriend. . . . Correll was well
acquainted wth Jones and she <could have easily
identified him It is also likely that Correll's
daughter, Tuesday, was a witness to the nmurders. Since
the rel ationshi p between Tuesday and her father appeared
cordial, it isdifficult to see why she was kil l ed except
to elimnate her as a wtness. See Hooper v. State, 476
So.2d 1253 (Fla. 1985),cert. denied, 475 U S. 1098, 106
S.Ct. 1501, 89 L.Ed.2d 901 (1986).

Correll v. State, 523 So.2d 562, 568 (Fla. 1988). Wen the
factfindings of the sentencing court are conpared to the facts of
Correll, it is clear that the avoiding arrest aggravator was
properly found in this case. Mreover, as this Court has stated:
: a notive to elimnate a potential witness to an
antecedent crine can provide the basis for this

aggravating circunstance. Swafford v. State, 533 So.2d
270, 276 (Fla. 1988), cert. denied, 489 U S. 1100, 109
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S.Ct. 1578, 103 L.Ed.2d 944 (1989). And, it is not
necessary that an arrest be immnent at the tine of the
murder. 1d. Finally, the avoid arrest aggravator can be
supported by circunstantial evidence through inference

fromthe facts showmn. 1d. at 276 n. 6.

Consalvo v. State, 697 So.2d 805, 819 (Fla. 1996). Stated in
slightly different terns:

to support a valid avoid arrest aggravator where the

victimis not alaw enforcenment officer, "the proof nust

denonstrate beyond a reasonabl e doubt that the victi mwas
murdered solely or predomnantly for the purpose of

witness elimnation.” Ubin, 714 So.2d at 416.

Knight v. State, 721 So.2d 287, 298 (Fla. 1998). The proof in this
case net that standard. See also, CGore v. State, 706 So.2d 1328,
1335 (Fla. 1997); Swafford v. State, 533 So.2d 270, 276 (Fla
1988); Harvey v. State, 529 So.2d 1083, 1087 (Fla. 1988); Harich v.
State, 437 So.2d 1082 (Fla. 1983).

To the extent that H tchcock conplains that the sentencing
court used "actions after the nurder" to support the avoiding
arrest aggravator, that claim is based on an out-of-context
interpretation of the sentencing order. The sentencing court
properly found this aggravating circunstance.

Al ternatively, wthout conceding error, even if this
aggravat or should not have been found to apply, there is no basis

for reversal because the renmaining aggravators support the death

sentence. Any error was harmnl ess beyond a reasonabl e doubt because



t he aggravators still outweigh the mitigation.?

The jury instruction conmponent of this claimis forecl osed by
bi ndi ng precedent. Wke v. State, 698 So.2d 817, 822 (Fla. 1997);
Witton v. State, 649 So.2d 861, 867 n. 10 (Fla. 1994) ("The
avoi ding arrest factor, unlike the heinous, atrocious, or crue
factor, does not contain terns so vague as to leave the jury
wi t hout sufficient guidance for determ ni ng the absence or presence
of the factor.").

Moreover, the jury instruction claimis not preserved for
appel l ate revi ew because there was no tinmely objection. QCcchicone
v. State, 570 So.2d 902, 905-06 (Fla. 1990).

7. THE SENTENCE OF | MPRI SONVENT/ FELONY- MURDER AGGRAVATCORS

On pages 60-67 of his brief, Htchcock argues that the under
sentence of inprisonnent and felony nurder aggravators are
unconstitutional as applied in this case. Wth regard to the
sentence of inprisonnment aggravator, the sentencing court nade the
foll ow ng findings:

It is uncontroverted that the nurder in this case was

commntted while the Defendant was on parole from the

State of Arkansas. This, this aggravating factor has been

proven beyond a reasonabl e doubt.

The defense argued inits notion to correct sentence that
this aggravarting factor should not be found because it

2'To the extent that Htchcock clains that it was error to
allowthe state to argue the avoi ding arrest aggravator, the lawis
well -settled that it is appropriate to all owan aggravator that has
support in the evidence to go to the jury. See, Hunter v. State,
660 So.2d 244, 252 (Fla. 1995).
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did not exist at the tinme this nurder was conmitted and
soto apply it to the Defendant woul d vi ol ate t he ex post
facto clauses of both the United States and Florida
Constitutions. However, the Florida Suprenme Court has
already rejected that argunent in this case. Hitchcock v.
State, 578 So. 2d 685, 693 (Fla. 1990). Regardl ess, due to
the possible legal ram fications of applying this factor
in violation of the ex post facto laws, this Court wll
not give this aggravating factor the great weight it
woul d ot herwi se warrant, but only noderate weight.

(R1112-3). This Court has previously held, in this case, that:

In our original opinion in this case, we noted that the
court could have found commtted by a person under
sentence of inprisonnment in aggravati on because Hi tchcock
was on parole at thetinme of this crine. 413 So.2d at 747
n. 6. The court found this aggravator applicable on
resentencing. Htchcock now argues that this is an ex
post facto violation and constitutes double jeopardy
because this Court did not recognize parole as the
equi val ent of bei ng under sentence of inprisonnment until
Aldridge v. State, 351 So.2d 942 (Fla. 1977), cert.
denied, 439 U S 882, 99 S.C. 220, 58 L.Ed.2d 194
(1978). Resent enci ng proceedi ngs, however, are conpletely
new proceedings. King v. Dugger, 555 So.2d 355 (Fla.
1990). These ex post facto and doubl e jeopardy clains are
of no nerit because the resentencing occurred after we
rel eased Al dridge. See Spaziano v. State, 433 So.2d 508
(Fla. 1983), aff'd, 468 U S. 447, 104 S. Ct. 3154, 82
L. Ed. 2d 340 (1984).

Hitchcock v. State,, 578 So.2d 685, 693 (Fla. 1990). The law in
this State is that the under sentence of inprisonnment aggravator
applies to Htchcock, and the lower court should not be put in
error for follow ng settled Florida |l aw which was announced in this
case. See, Knight v. State, 721 So.2d 287, 297 (Fla. 1998); Trotter
v. State, 690 So.2d 1234, 1237 (Fla. 1996); Zeigler v. State, 580
So.2d 127, 130 (Fla. 1991). Under settled Florida |aw, and under

the | aw of the case, the under sentence of inprisonnent aggravator
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applies. 22

| nsof ar as Hi tchcock rai ses an ex post facto clai mconcerning
the felony-nmurder claim that claimwas al so decided adversely to
himin this Court's prior decision. This Court stated:

I n his second sentenci ng chal | enge, Hitchcock cl ai ns t hat
the rape portion of section 921.141(5)(d) is so vague and
confusing as to be unconstitutional because the crinme of
"rape" no longer exists in this state. (FN7) The trial

j udge substituted the words "sexual battery" for rape in
his charge to the jury in listing the aggravating
factors. In his charge to the jury during the initia

phase of the trial, the trial judge defined involuntary
sexual battery. The former definition of rape, "ravishes
or carnally knows a person of the age of el even years or
nmore by force and against his or her wll," section
794.01(2), Florida Statutes (1973), was substantially
i ncluded therein. The defendant's conduct in this case
conformed to this definition. See Adans v. State, 412
So.2d 85 (Fla. 1982). A statute is void for vagueness if
it fails to give a person of ordinary intelligence fair
notice that contenplated conduct is forbidden.
Papachristou v. Gty of Jacksonville, 405 U S. 156, 92
S.C. 839, 31 L.Ed.2d 110 (1972). On the other hand, a
statuteis not voidif its | anguage "conveys sufficiently
definite warning as to the proscribed conduct when
measured by comon under standi ng and practices."” United
States v. Petrillo, 332 U.S. 1, 8 67 S.C. 1538, 1542,
91 L.Ed. 1877 (1947). Accordingly, we find no nerit to
appel lant's contention on this point.

Hitchcock v. State, 413 So.2d at 747-48. The Court's analysis
remains correct, is the law of the case, and should not be
di sturbed based upon Hitchcock's reargunent of an issue that has

al ready been decided adversely to him There is no basis for

2As Hitchcock concedes, resentencing proceedings are wholly
new proceedings -- despite his efforts to argue around the facts,
that concession is fatal to his case. This Court has upheld the
under sentence of inprisonnent aggravator inits prior decisionin
this case under that rationale. There sinply is no error.
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reversal

In addition to having no legal basis, this claim is not
preserved for review. As Hitchcock states in his brief, these
clains were raised for the first time in the Florida Rule of
Crimnal Procedure 3.800 notion to correct sentencing error.
However, as was addressed above, Rule 3.800 is inapplicable to
cases in which the defendant has been sentenced to death. Because
that is so, Htchcock has not properly preserved the issue
contained in his brief (because he raised it through an
unaut hori zed notion), even though the sentencing court erroneously
considered the notion. The grounds for relief contained in
Hitchcock's brief were not properly presented bel ow, and are not
properly preserved for review by this Court.? This clai mdoes not
present a basis for relief.

8. THE SUFFI Cl ENCY OF THE EVI DENCE OF FELONY- MURDER

On pages 68-70 of his brief, Htchcock argues that the
evi dence was insufficient to support the felony-nurder aggravator
and that that aggravating circunstance i s unconstitutional per se.
Nei t her argunent has nerit.

Inits original opinion upholding Hi tchcock's conviction, this

Court st ated:

2Thi s argunent is secondary to the nmerits argunent, but is an
equal |y adequate basis for the denial of relief. Counsel for the
State i s unaware of any deci sion on point, but it seens clear that
an i nproper and inapplicable notion preserves nothing for appeal.
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As his fourth point on appeal, H tchcock chall enges the
sufficiency of the evidence to convict him of
first-degree murder. He alleges that the evidence
presented was insufficient to show either preneditation
or felony nurder.

A judgnment of conviction cones to this Court with a
presunption of correctness, and a clai mof insufficiency
of the evidence cannot prevail if substantial conpetent
evi dence supports the verdict. Spinkellink v. State, 313
So.2d 666 (Fla. 1975), cert. denied, 428 U S. 911, 96
S.C. 3227, 49 L.Ed.2d 1221 (1976). Furthernore, when it
is showmn that the jurors have perforned their duty
faithfully and honestly and have reached a reasonable
conclusion, nore than a difference of opinion as to what
t he evidence shows is required for this Court to reverse
them Alvord v. State, 322 So.2d 533 (Fla. 1975), cert.
denied, 428 U S. 923, 96 S.C. 3234, 49 L.Ed.2d 1226
(1976). At trial, Htchcock testified that the girl
consented to intercourse, that his brother R chard
di scovered them and that R chard strangled the girl
The jury, however, al so heard Hitchcock's prior statenent
that he choked the girl while still in her bedroom and
then carried her outside where he agai n choked and beat
her until she was quiet and finally hid her body in sonme
bushes.

It is well settled that the credibility of w tnesses and
the weight to be given testinony is for the jury to
deci de. Coco v. State, 80 So.2d 346 (Fla.), cert. deni ed,
349 U.S. 931, 75 S.Ct. 774, 99 L.Ed. 1261, cert. deni ed,
350 U.S. 828, 76 S.Ct. 57, 100 L.Ed. 739 (1955). Choking
the girl, taking her outside, and then choking her again
-- all to make her be quiet -- is substantial evidence to
have supported a finding of preneditation. |In addition,
the total circunstances, including the time of night,
entry through a w ndow, the victinmls tender years, and
medi cal testinony that the child was of previously chaste
character, refuted H tchcock's clai mof consent and coul d
be a basis to find that the sexual battery was commtted
on the victim by force and against her wll, thus
warranting the instruction on felony murder. Under these
circunstances, the jury could easily have considered
Hitchcock's contention that the girl consented to have
been unreasonable. See Conner v. State, 106 So.2d 416
(Fla. 1958).



We hold, therefore, that the evidence was sufficient to
allow the state to take the case to the jury on theories
of both preneditation and felony nurder.

Hi tchcock v. State, 413 So0.2d at 745. In this Court's 1990
opinion, the Court made the following findings regarding the
f el ony- nur der aggravator:

The court stated that Hitchcock's claimthat the victim
consented to having intercourse "is not supported by the
record.” Wt agree and hold that the court did not err in
finding the nurder to have been comm tted during a sexual
battery. Hitchcock's claimthat instructing the jury in
terms of "sexual battery" rather than "rape" is an ex
post facto violation is without nerit. See Tonpkins v.
State, 502 So.2d 415 (Fla. 1986), cert. denied, 483 U. S
1033, 107 S. Ct. 3277, 97 L.Ed.2d 781 (1987); Hitchcock v.
State, 413 So.2d 741 (Fla.), cert. denied, 459 U S. 960,
103 S. . 274, 74 L.Ed.2d 213 (1982); Adans.

H tchcock v. State, 578 So.2d 685, 693 (Fla. 1990).
Finally, in sentencing H tchcock to death, the sentencing
court stated, in connection with the felony-nurder aggravator:

There is no evidence to support any contention that the
Def endant's sexual intercourse with Cynthia Driggers was
consensual. Instead, the testinony of the nedical
exam ner concerning the fresh tear of her hynen
establishes that she was a virgin prior to sexual
activity before her death. The testinony of her sister,
Debor ah, establishes that Cynthia was di stressed over the
Def endant' s abuse of her to the point of wanting to tell
her nother, but not doing so out of fear. Finally, the
statement nmade by Defendant followng his arrest
[footnote omtted] is anything but consistent with a
cl ai m of consent:

| came in about 2:30, | canme in through the
window in the dining room went into ny
bedroom then | went back out and | went to
Cynthia's room | went in and uh, ne and her
had sex and she said she was hurt, she was
gone tell her mama. | said you can't. And she
said | am She started to get up and |
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woul dn' t

| et

her and she started to holler

then. Wien she did that, | got up and grabbed
her by the neck and made her quit hollerin

and | picked her

up and | carried her outside

and | had ny hand over her nouth at the tine
outside and we was layin" on the
told her G ndy you can't tell your
mama. She said

and we got
grass and |

and you just

| am said | got to |I'm hurt

hurt me again. She started to

screamthen and | got her by the throat and |
her and, she, | |let up and she was

was choki n'

screanin'
hit her
holl erin'

and |
tw ce,
so |

hit her again, hit her and |
| think and she was still
choked her and | just kept

chokin" and chokin' | don't know what happened
| just choked her and choked then | started to

pi ck her

shirt an
at's all

| ndeed, under
finds the contention of consent to be conpletely
unr easonabl e.

proven beyond a

up and | pushed her over in the
bushes and |

got up and left an | went back in
t he house went

went

in an took a shower, washed ny

in bedroomand | laid down,

can tell you

Thus,

the circunstances presented, this Court

this aggravating factor has been

reasonable doubt, and | find it to

warrant great weight.

The defense clains that use of the sexual battery, as
opposed to rape, aggravating circunstance is an ex post
facto application of the law However, the Florida
Suprene Court has already rejected that argunent in this
case. Hitchcock v. State, 578 So. 2d 685, 693 (Fla. 1990).

(R1113).

Hi tchcock's own statenment is sufficient to establish the

f el ony- mur der aggr avat or,

The record establi shes,

and there is sinply no basis for relief.

beyond a reasonabl e doubt, that the victim

was strangled during the conm ssion of a sexual battery -- the

fel ony-nmurder aggravator was properly found in this case.

To

t he extent

t hat

further discussion of this issue is

necessary, there is no doubt that Cynthia did not "consent"” as that
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term is defined in 8794.011 (1)(a) of the Florida Statutes.
Further, there is no doubt that she was sexually battered by being
subjected to vaginal penetration, as that term is defined in
8794.011 (1)(h). Moreover, the evidence establishes that Cynthia
was sexually battered, and that that sexual Dbattery was
acconplished by coercion, whether by force or violence or by
threats of retaliation under 8794.011 (4)(b) or (c). Under any
reasonabl e view of the evidence, the during the course of a sexual
battery aggravator is well established. The sentence of death
should be affirnmed in all respects.

To the extent that H tchcock argues that the felony-nurder
aggravator is unconstitutional per se, that claim as Hitchcock
recogni zes, has been repeatedly rejected by this Court. See, Hunter
v. State, supra. Moreover, the United States Suprene Court decision
cited in Htchcock's brief does not stand for the proposition that
t he fel ony-nmurder aggravator is invalid. See, Lowenfield v. Phel ps,
484 U.S. 231, 108 S.Ct. 546, 98 L.Ed.2d 568 (1988). As this Court
has hel d:

: appel l ant contends that the trial court erred in

instructing the jury that it could find the nurder was

commtted during a sexual battery where it was also the
underlying felony for pur poses  of est abl i shing
first-degree felony nurder. He argues that the effect of

this is the creation of an automatic aggravating

circunstance for all felony-nmurder cases. W rejected

this argunment in MIls v. State, 476 So.2d 172, 178

(1985), wherein we concluded that the |egislature had

reasonably determined that a first-degree nurder

commtted in the course of another dangerous felony was
an aggravated capital felony.
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Banks v. State, 700 So.2d 363, 367 (Fla. 1997). There is no basis
for reversal based upon this legally invalid claim See, Wite v.
State, 403 So.2d 331 (Fla. 1981); Bertolotti v. Dugger, 883 F.2d
1503 (11th Gr. 1989). Htchcock's death sentence should be
affirmed in all respects.
9. THE HEI NOUS, ATROCI QUS, OR CRUEL AGCGRAVATOR

On pages 71-76 of his brief, Htchcock argues that the
sentenci ng court should not have found the hei nous, atrocious, or
cruel aggravating circunstance, and that the jury was inproperly
instructed on this aggravator. Neither claimhas nerit.

The jury instruction claimitself is easily resolved. In this
case, the jury was instructed:

Fourth, the crine for which the defendant is sentenced

was especially heinous, atrocious, or cruel. Heinous

means extrenely w cked or shockingly evil. Atrocious

means outrageously w cked and vile. Cruel nmeans desi gned

toinflict high degree of painwith utter indifference to

or even the enjoynent of suffering of others.

The kind of crinme intended to be included in heinous,

atrocious, and cruel is one that is acconpanied by

addi ti onal acts that show that the crinme was

consciousl ess or pitiless and was unnecessarily torturous

to the victim
(R367). That instruction is the functional equivalent of the
followi ng instruction, which has been expressly approved by this
Court:

Rolling argues that the trial court erred in giving an

unconstitutionally vague jury instruction as to the

hei nous, atrocious, or cruel (HAC) aggravating factor.

Here, the trial court gave the followng HAC jury
i nstruction:
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The crime for which the Defendant is to be
sent enced was especi al |y hei nous, atrocious or
cruel. Heinous neans especially wcked or
shockingly evil. Atroci ous neans outrageously
wicked and vile. Cruel neans designed to
inflict a high degree of pain wth utter
indifference to, or even enjoynent of, the
suffering of others.

In order for youto find a first-degree nurder
was hei nous, atrocious or cruel, you nust find
that it was acconpanied by additional acts
t hat showed that the crime was conscious [sic]
or pitiless, and was unnecessarily torturous
to the victim

Events occurring after the victim dies or
| oses consci ousness should not be considered
by you to establish that this crinme was
especi al | y hei nous, atrocious, or cruel.

As the State correctly explains, theinstant instruction,

which is simlar in all material aspects to the

instruction upheld by this Court in Hall v. State, 614

So.2d 473, 478 (Fla. 1993), has been reaffirnmed on

numer ous occasions. See Ceralds v. State, 674 So.2d 96

(Fla. 1996); Merck v. State, 664 So.2d 939, 943 (Fla.

1995). Consequently, we reject Rolling's claimthat the

trial court's instruction to the jury on the HAC

aggravat or was unconstitutional.
Rolling v. State, 695 So.2d 278, 296-97 (Fla. 1997). Hitchcock's
claim concerning the jury instruction given on the heinous,
atrocious, or cruel aggravator has no |legal basis, and is not a
basis for relief.

Hitchcock also argues that the jury should have been
instructed that the heinous, atrocious, or cruel aggravator did not
apply wunless "the defendant has deliberately inflicted or
consciously chosen a method with the intent to cause extraordinary

ment al angui sh or physical pain". This "intent elenent" claimhas
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been

expressly rejected by this Court. See, Guzman v. State,

So.2d 1155 (Fla. 1998).

cruel

I nsofar as the applicability of the heinous, atrocious,

aggravator to the facts of this case is concerned,

sentencing court made the follow ng findings:

This Court has great difficulty in expressing the horror,
suffering, and physical and enotional trauma the child
victim nust have experienced in this case. The
Def endant ' s st at enent denonstrates best what she endured
in the course of his painful sexual assault, renoval from
her hone, beatings and chokings in order to secure her
eventual silence. [footnote omtted]. The Court cannot
find words to say what she nmust have gone through. This
child s nurder fits every i magi nabl e definition of these
terms that have evol ved even though this crine occurred
over 20 yeas ago. It was heinous. It was cruel. It was
atrocious. Thus, this aggravating factor has been proven
beyond a reasonabl e doubt and will be given consi derabl e
wei ght .

721

or

t he

(R1114). Those findings are supported by the evidence, and should

not be di sturbed. As Hitchcock conceded i n 1990,

"[s]trangul ati ons

are nearly per se heinous." Htchcock v. State, 578 So.2d at 693.

The evidence, and the facts, have not changed since this Court

st at ed:

That Hitchcock m ght not have neant the killing to be
unnecessarily torturous does not nean that it actually
was not unnecessarily torturous and, therefore, not
hei nous, atrocious, or cruel. This aggravator pertains
nore to the victim s perception of the circunstances than
to the perpetrator's. Stano v. State, 460 So.2d 890 (Fl a.
1984), cert. denied, 471 U.S. 1111, 105 S.Ct. 2347, 85
L. Ed.2d 863 (1985). Hitchcock stated that he kept
"chokin'" and chokin'" the victim and hitting her, both

inside and outside the house, until she finally |ost
consci ousness. Fear and enotional strain can contribute
to the heinousness of a killing. Adams v. State, 412

So.2d 850 (Fla.), cert. denied, 459 U S. 882, 103 S.C
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182, 74 L.Ed.2d 148 (1982). As Hitchcock concedes in his
brief, "[s]trangulations are nearly per se heinous."
See Doyle v. State, 460 So.2d 353 (Fla. 1984); Adans;
Alvord v. State, 322 So.2d 533 (Fla. 1975), cert. deni ed,
428 U.S. 923, 96 S.Ct. 3234, 49 L.Ed.2d 1226 (1976).
The court did not err in finding this nmurder to have been
hei nous, atrocious, or cruel.

Hitchcock v. State, 578 So.2d at 692-93. Mreover, this Court has
enphasi zed:
We have previously held that it is permssible to infer

t hat strangul ati on, when perpetrated upon a conscious
victim involves foreknow edge of death, extrenme anxiety

and fear, and that this method of killing is one to which
the factor of heinousness is applicable. Johnson v.
State, 465 So.2d 499, 507 (Fla.), cert. denied, --- U S

----, 106 S.Ct. 186, 88 L.Ed.2d 155 (1985); Adanms, 412

So.2d at 857; Alvord v. State, 322 So.2d 533, 541 (Fl a.

1975), cert. denied, 428 U S. 923, 96 S.C. 3234, 49

L. Ed. 2d 1226 (1976).
Tonpkins v. State, 502 So.2d 415, 421 (Fla. 1986). Hildwn v.
State, 23 Fla. L. Weekly S447, (Fla. 1998) ("[I1]t is permssible to
i nfer that strangul ati on, when perpetrated upon a consci ous victim
i nvol ves foreknow edge of death, extreme anxiety and fear, and t hat
this nethod of killing is one to which the factor of heinousness is
applicable. ... This Court has consistently wupheld the HAC
aggravat or where a consci ous victi mwas strangl ed. See Robertson v.
State, 699 So.2d 1343, 1347 (Fla. 1997), cert. denied, --- US
----, 118 S.Ct. 1097, 140 L.Ed.2d 152 (1998)."). See also, Smith v.
State, 407 So.2d 894, 903 (Fla. 1981); Johnson v. State, 465 So.2d
499, 507 (Fla. 1985) ("The victim was nurdered by neans of

strangul ation, a nethod of killing to which this Court has held the
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factor of hei nousness applicable."); Janmes v. State, 695 So. 2d 1229
(Fla. 1997); Watt v. State, 641 So.2d 1336 (Fla. 1994); Preston v.
State, 607 So.2d 404 (Fla. 1992). There is no col orable argunent to
be made that the heinous, atrocious, or cruel aggravator does not
apply in this case. There is no basis for reversal, and the
sentence of death should be affirmed in all respects.
10/11. THE "DOUBLI NG' CLAI M5

On page 77-78 of his brief, H tchcock argues, in abbreviated
fashion, that the jury should have been instructed that:

The State may not rely upon a single aspect of the

offense to establish nore than a single aggravating

ci rcunstance. Therefore, if you find that two (2) or nore

of the aggravating circunstances are supported by a

singl e aspect of the offense, you may only consi der that

as supporting a single aggravating circunstance.
(R997). Hitchcock specul ates that, given such an instruction, the
jury "coul d" have found that the avoiding arrest and fel ony-nurder
aggravators and the avoiding arrest and under sentence of
i nprisonnment aggravators "overlapped in this fashion". Precisely
how t hese aggravators "overlap" is not explained. However, such
devel opnent is not necessary to determne that there is no | egal
basis for this claim?2

Florida law is settled that "[i]nproper doubling occurs when

aggravating factors refer to the sane aspect of the crine. Provence

v. State, 337 So.2d 783, 786 (Fla. 1976), cert. denied, 431 U S

24ln addition to the jury instruction claim H tchcock raises
a substantive doubling claim The two are conbined in this brief.
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969, 97 S.Ct. 2929, 53 L.Ed.2d 1065 (1977)." Foster v. State, 679
So.2d 747, 754 (Fla. 1996). See also, CGore v. State, 706 So.2d
1328, 1334 (Fla. 1997); Stein v. State, 632 So.2d 1361, 1366 (Fl a.
1994); Banks v. State, 700 So.2d 363, 367 (Fla. 1997); Echols v.
State, 484 So.2d 568, 575 (Fla. 1985); Wke v. State, 698 So.2d
817, 822 (Fla. 1997) ("no instruction on the doubling of CCP and
avoi d-arrest was requested, and, as set forth in the next claim we
conclude that the finding of these two aggravating circunstances
was not error under the facts of this case.").

Initially, it is open to question whether the bare "anti-
doubling” instruction proposed by Hi tchcock was sufficient to
preserve t he cl ai mnow advanced on appeal . Hitchcock never i nfornmed
the trial court of the factors that he believed "doubl ed", and has,
nor eover, not provided this Court with any authority for the
proposition that the avoid arrest aggravator "doubles" with both
the felony-nurder and under sentence of inprisonnent aggravating
circunmstances. ?® It nakes no sense to place the | ower court in error
for refusing to give the instruction at issue when that court did
not know whi ch aggravators purportedly "doubl ed".

In his brief, Htchcock relies on Castro v. State for the

proposition that his requested jury instruction should have been

25At trial, Htchcock's witten requested instruction was
supported only by a citation to the Provence decision. Hitchcock
never identified the factors that he believed doubled, nor did he
ever explain why an inproper "doubling" occurred. (R997-8).
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gi ven. However, Castro does not directly reach that result:

In the present case, defense counsel objected to the
jury's being instructed on both factors and also
requested the followi ng special instruction be given:

The state may not rely upon a single aspect of
the offense to establish nore than a single
aggravating circunstance. Therefore, if you
find that two or nore of the aggravating
ci rcunst ances are supported by a single aspect
of the offense, you may only consider that as
supporting a single aggravating circunstance.
For exanple, the conmmssion of a capital
felony during the course of a robbery and done
for pecuniary gain relates to the same aspect
of the offense and may be consi dered as being
only a single aggravating circunstance.

The court refused the instruction on the authority of

Suarez. However, Suarez did not involve a |limting

instruction, but only the question of whether in that

case it was reversible error when the jury was instructed

on both aggravating factors. \Wen applicable, the jury

may be instructed on "doubl ed" aggravating circunmstances

since it may find one but not the other to exist. A

[imting instruction properly advises the jury that

should it find both aggravating factors present, it nust

consider the two factors as one, and thus the instruction

shoul d have been given.
Castro v. State, 597 So.2d 259, 261 (Fla. 1992). In contrast to the
instruction at issue in Castro, Hitchcock did not identify for the
jury the "overl appi ng" aggravators -- that om ssion was a clear
invitation to speculation, and renders the requested instruction
m sl eadi ng and i nproper. The sentencing court properly refused to
give the inaccurate and m sl eadi ng "doubling” instruction.

In addition to the jury instruction being properly refused as
m sl eadi ng and confusing, the argunent contained in H tchcock's

brief is legally inpossible. The "avoiding arrest" aggravator has
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been found to overlap with the "hindering |aw enforcenent”
aggravator when the victimis a | aw enforcenent officer. Likew se,
the fel ony-nurder (robbery) aggravator has been held to "double"
wi th the pecuniary gain aggravator. See, Bello v. State, 547 So. 2d
914 (Fla. 1989); Provence v. State, 337 So.2d 783 (Fla. 1976).
However, there appear to be no cases which hold that the avoid
arrest aggravator "doubles" wth not only the felony nurder
aggravator, but also with the under sentence of inprisonnent
aggravat or. Sone explication of the way i n which Hitchcock cont ends
t hese aggravators double is found in daim1ll, which is set out on
page 78 of his brief.? In that claim Hi tchcock argues that the
fel ony-murder and avoid arrest aggravators double because "the
state argued that the nmurder occurred after a sexual battery, and
that it was conmtted to conceal the sexual battery”. Initial
Brief, at 78. That claim is neritless on its face. The two
aggravators are not based on the sanme aspect of the nurder under
this Court's decision in Suarez v. State, 481 So.2d 1201 (Fl a.
1985), where a simlar argunent was rejected. To the extent that
further discussion of this claimis necessary, Florida lawis clear
that the avoiding arrest aggravator requires proof that the
dom nant notive for the nmurder was the elimnation of a w tness.

Riley v. State, 366 So.2d 19 (Fla. 1978). The felony nurder

26Hi t chcock does not claimto have ever raised a specific claim
of i1 nproper doubling before the trial court -- this claimis barred
because it is raised for the first time on appeal.
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aggravator requires proof that the nmurder was commtted while the
def endant was engaged in the comm ssion, attenpt to commt, or
flight after commtting or attenpting to commt, inter alia, a
sexual battery. These two aggravators do not overl ap because of the
w tness elimnation conponent of the avoiding arrest aggravator,
which exists independent of the "during a sexual battery”
aggr avat or.

Moreover, the avoid arrest and sentence of inprisonnment
aggravators do not rely on the sanme facts to establish both
aggravating cinrcunstances. The fact that H tchcock was on parole
is a fact that exists independently of the witness elimnation
conponent of the avoi ding arrest aggravator, and does not "doubl e".
This claimhas no | egal basis, and the sentence of death shoul d be
affirmed in all respects?.

12. THE SENTENCI NG ORDER CLAI M

On pages 79-81 of his brief, Htchcock argues that the
sentencing order is in sonme way inadequate.?® Specifically,
Hi tchcock seens to conplain that the findings as to the non-

statutory mtigators contain no "facts." The portion of the

2IAll  three aggravators were upheld in this Court's 1990
opinionin this case. Wi le not dispositive, such is an indication
that the issues contained in the present brief have no | egal basis.

28The actual argunent concerning the order in this case is
slightly over one paragraph in total length, does not contain a
citation to the record, and does not discuss how the sentencing
order is deficient.
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sentencing order addressing the various mtigation is set out
bel ow

1. STATUTORY M TI GATI NG Cl RCUMSTANCE - The Age of the
Def endant at the Tinme of the Crine:

The Defendant’ s chronol ogi cal age of twenty at the
time of the nurder has been taken into consideration in
i ght of extensive evidence presented on the deprivations
he experienced as a child. The Court has eval uated and
found this <circunmstance to be established by the
evidence, and it will be given sone weight.

2. NON- STATUTORY M Tl GATI NG Cl RCUMSTANCES:
a. The Defendant’s Cri ne:

The defense presented testinony of relatives of the
Defendant, Dr. Jethrow Tooner, and others to show that
t he Def endant:

i was under the influence of alcohol and
marijuana during the comm ssion of the crineg;

i had suffered fromlife |long personality
difficulties which influenced himat the tine
of the offense;

i commtted the offense as a result of an
unpl anned i npul si ve act;

V. was not arned before the altercation
that led to the victins death;

V. surrendered to and cooperated with the
authorities; and

Vi . gave a voluntary statenent freely
confessing his crine.

The Court has given careful consideration to this
testimony and finds each of these non-statutory
mtigating circunstances to be established. However, the
Court gives each of those circunstances very little
wei ght .

b. The Defendant’s background:
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The defense presented testinony of relatives of the
Defendant, Dr. Jethrow Tooner, and others to show that
t he Def endant:

i grew up in extrenme, rural poverty which
included living in a crowded hone wthout
adequat e heat i ng, wi t hout t he noder n
necessities of running water or indoor
pl unbi ng, and wthout adequate food to
mai ntai n proper nutritional bal ances:

i at a young age, experienced the
lingering death of his natural father who was
an essential male rol e nodel for the Defendant

and who, because of t he famly’'s
i npoveri shnent, was unable to afford treat nent
for his termnal illness;

Pii. w tnessed and was frightened by his
nmot her’ s epileptic seizures;

V. was a seventh grade dropout who was
unabl e to pursue a formal educati on;

V. w t nessed and experienced enotional and
physi cal abuse his alcoholic stepfather
vi sited upon hinself, his nother and others;

Vi . devel oped borderline personal ity
di sorders characteri zed by i nsecurity,
instability, rejection, abandonnent and | ack
of the ability to trust others due to his
dysfuncti onal famly |Ilife and enotiona
depri vati ons;

vii. left hone at an early age, not with a
cl ear plan or objective, but rather to escape-
or run away fromthe circunmstances he was in;

viii. wor ked hard i n several demandi ng jobs,
both for his own survival and to help his
famly during their tinmes of need; and

i X. risked his life to save his uncle from
dr owni ng.

The Court has given careful consideration to this
testinony and finds that the above non-statutory
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mtigating circunstances were established. The Court

gi ves each of those circunstances sone wei ght.

C. Positive Character Traits of the Defendant:

The defense also presented testinony of relatives of the

Defendant, Dr. Jethrow Tooner, and others to show that
Defendant’s inprisonnment for this crine he:

i has |learned to read and wite, secured
his GE.D. on his own and has now assi sted or
taught others to do |ikew se;

i has acted as a nedi ator or peacenaker,
perhaps saving a corrections officer and
another inmate from death or serious injury;

Pii. “renmedi ated” or inproved his character
“deficits” that existed from chil dhood;

V. has been thoughtful and caring to his
not her and to her famly nmenbers through his
letters and cards to them

V. has shown artistic talent;
Vi . has undertaken steps towards self
i nprovenent, including quitting snoking and

devel oping maturity by show ng an interest in
worl d events, public television, and the arts;

Vii. exhi bited good conduct during the
penal ty proceedi ngs before this Court; and

viii. has retained the | ove and support of
his famly nmenbers.

The Court has given careful consideration to

since the

this

testinony and finds that the above non-statutory
mtigating circunstances were established. The Court

gi ves each of those circunstances sone wei ght.

d. Pl ea Negoti ati ons:

In the notion to correct sentence, the defense clains
that the Court erred by failing to consider the affidavit
of Assistant State Attorney Joe Mcetech which was

offered into evidence at the Spencer hearing.
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af fi davit cont ai ned i nformation regar di ng pl ea
negoti ati ons between the State and the Defendant before
the Defendant’s guilt phase was originally tried. The
Florida Suprene Court previously concluded that this
information was irrelevant to the jury s sentencing
recommendation. Hitchcock v. State, 578 So.2d 685, 689,
690-91 (Fla. 1990). This Court finds that information
regarding the Defendant’s plea negotiations are
irrelevant to this Court’s sentencing decision as well,
and therefore, this informati on has not been consi der ed.

(R1114-1117). A fair reading of the sentencing order establishes

t hat

the sentencing court properly evaluated the mtigating

evidence and found that the aggravation outweighed it.

sent enci ng order concl udes:

The Court has now further considered and di scussed the
aggravating and mtigating circunstances raised by the
Def endant's Mbdtion to Correct Sentencing Error in this
case. The Court finds the statutory and non-statutory
mtigating circunstances to be to the Defendant's credit,
but not of such significance as to outwei gh or even wei gh
heavi |l y agai nst the aggravators. This Court concurs with
the recommendation of the sentencing jury that in
wei ghing the aggravating circunstances against the
mtigating circunstances, and finds that the facts in
t hi s case conpetent substantial evidence are sufficiently
egregious to qualify it as a capital nmurder for which the
ultimate puni shnment is called for.

The

(R1118). In Ferrell v. State, 653 So.2d 367, 371 (Fla. 1995), this

Court

repeated the requirenents of an adequate sentencing order:

In Canpbel | v. State, 571 So.2d 415, 419 (Fla. 1990), we
specifically addressed the difficulty our State courts
have i n applying the directive of section 921.141(3). To
ease this difficulty, we set out requirenments which we
hoped would result in a uniform application of the
section. W now find it necessary to further enphasize
t he requirenents established in Canpbell. The sentencing
judge must expressly evaluate in his or her witten
sentencing order each statutory and non-statutory
mtigating circunstance proposed by the defendant. This
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eval uation nust determne if the statutory mtigating

circunstance is supported by the evidence and if the

non-statutory mtigating circunstance is truly of a

mtigating nature. A mtigator is supported by evidence

if it ismtigating in nature and reasonably established

by the greater wei ght of the evidence. Once established,

the mtigator is weighed against any aggravating

circunstances. It is wthin the sentencing judge's

discretionto determne the rel ative wei ght gi ven to each

established mtigator; however, sone wei ght nmust be given

to all established mtigators. The result of this

wei ghing process nust be detailed in the witten

sentenci ng order and supported by sufficient conpetent

evidence in the record. The absence of any of the

enunerated requirenents deprives this Court of the

opportunity for neaningful review
Ferrell v. State, 653 So.2d 367, 371 (Fla. 1995). See al so, Knight
v. State, 721 So.2d 287, 299 (Fla. 1998); Chandler v. State, 702
So.2d 186 (Fla.1997); Crunp v. State, 654 So.2d 545, 547 (Fla
1995) ("Wthout a clear understanding of what mtigation the trial
judge considered, weighed, and found, we cannot conduct an
appropriate proportionality review "); Mnn v. State, 420 So.2d
578, 581 (Fla. 1982) ("The trial judge's findings in regard to the
death penalty should be of unm stakable clarity so that we can
properly review them and not speculate as to what he found[.]").
Despite H tchcock's best efforts to create a cl ai m based upon the
sentenci ng order, no such claimexists. The sentencing court found
the proffered non-statutory mtigators to have been established
(with the exception of invalid plea negotiation evidence), wei ghed
that mtigation against the aggravation, and found that death was

the proper sentence because the mtigators did not "outweigh or
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even wei gh heavily" against the aggravators. (R1118). That is the
process required by Ferrell and Canpbell, and there is no basis for
reversal, especially when, as here, the defendant has not even
expl ai ned how the sentencing order is deficient. The sentencing
order is sufficient, and the sentence should be affirmed in all
respects.
13. THE DEATH SENTENCE | S PROPORTI ONATE

On pages 82-87 of his brief, Htchcock argues that death is a
di sproportionate sentence for the strangul ation-nmurder of a 13-
year-old commtted during the course of a sexual battery. This
claimis wholly without nerit. When the four strong aggravators are
consi dered and wei ghed against the various mtigation, the result
of such a conparison is an abiding conviction that death is the
proper punishnment for this crinme. Wien this case is conpared to
simlar cases in which the sentence of death was upheld, it is
clear that death is the proportionate sentence in this case. See,
e.g., Qudinas v. State, 692 So.2d 953 (Fla. 1997); Hldwn v.
State, 727 So.2d 193 (Fla. 1988); Cole v. State, 701 So.2d 845
(Fla. 1997); Sochor v. State, 619 So.2d 285 (Fla. 1993); Marquard
v. State, 641 So.2d 54 (Fla. 1994); Meyers v. State, 704 So.2d 1368
(Fla. 1998).

To the extent that further discussion of this issue is
necessary, none of the aggravators, contrary to Hitchcock's claim

should be stricken for the reasons previously stated. The

63



aggravation in this case is incredibly strong, and the mtigation
is so weak as to be virtually non-existent. None of the mtigation
truly mtigates the brutal nurder, and death is the only proper
penal ty. 2°
14. THE TESTI MONY OF H TCHCOCK' S FORVER ATTORNEY

On pages 88-89 of his brief, Htchcock argues that he is
entitled to relief because the Court allowed testinony by Ri chard
Geene (his forner assistant public defender) that he has
represented Hitchcock during his 1982/83 clenency proceedings.
(TR151). While Htchcock attenpts to franme this issue in the
context of an inpropriety on the part of the State, the true facts
are that the State's questioning of H tchcock's former attorney was
not i nproper because it did no nore than explain the basis of the
wi t ness' s knowl edge about Hitchcock. 3

The questioning upon which Hitchcock bases this claimis set
out bel ow

Q How are you enpl oyed?

A: 1'm assistant public defender in the West Pal m Beach
public defender's office.

Q Wien you represented M. Hi tchcock you were enpl oyed
t here?

A: Yes, |'ve been there since 1978.

2None of the cases relied on by Hitchcock conpel the reduction
of his sentence.

%°Ri chard Greene's nane appears on the cover of the initial
brief as counsel of record.
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Q Part of your work with M. Hitchcock, in fact, the
part where you said you increased your involvenent with
him that was in the context of your representation of
hi m before the cl enency board, is that correct?

Ms. Cashman: Obj ection, your honor. Violates the notion
in limne the court granted as to the history of the
case.

The Court: Qbjection is overrul ed.

Q Your answer?

A. Yes.

Q The purpose of the clenmency was to ask for conputation
[sic] of sentence?

A: To ask for reduction fromthe death sentence to life
sent ence, yes.

(R158). As the enphasized portion of the record denonstrates

Hi tchcock's owmn witness is responsible for telling the jury that he
had previously been sentenced to death. It is axiomatic that
Hi t chcock cannot place "error” in the record and then obtain relief
of sone sort based upon that "error". The true facts are that, if
Hi tchcock's | awyer had not expressly stated that the purpose of the
cl emency proceedi ng was to obtain reduction of the death sentence,
the jury would not have known what sentence had been i nposed, only

that a “commut ati on” of the sentence had been sought.?3 Hitchcock's

31 course, clenency is not limted to cases in which the
def endant is under death sentence. 8940, Fla. Stat. In the absence
of the non-responsive, volunteered response of the wtness, the
jury would not have known the prior sentence. In fact, it appears
that the answer given by G eene conflicts with what trial counsel
apparently believed was the court's order in |imne. The answer
certainly could be a deliberate attenpt to place "error" in the
record by sonmeone who certainly should know better
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conclusion to the contrary requires an extensive pyramd of
i nferences about what the jury "believed" that requires one to
accept, as fact, an extensive know edge on the part of the jury
about the clenmency process. There is sinply no basis for relief.

Moreover, even if the trial court should have sustained the
objection, there is no basis for reversal because the error was
harm ess beyond a reasonabl e doubt. State v. DiGuilio, 491 So.2d
1129 (Fla. 1986). The true facts are that the jury |earned that
Hi t chcock was sentenced to death through the testinony of Charles
Foster, Jerry Wite and Janmes Mrgan. (R212; 222; 231). Even if
there was sone error associated with the testinmony of Hitchcock’s
former attorney, three of Htchcock’s other w tnesses inforned the
jury that Hitchcock had been previously sentenced to death®2. There
IS no basis for relief.

15/16. THE “NEW EVI DENCE” CLAI M

On pages 90-91 of his brief, Htchcock re-argues the claim
contained in claim 5 of his brief. The State relies on the
argunents set out in connection with Claimb5, which appear at pages
33-38, above. The true facts are that Hitchcock is attenpting to
base error on matters that were never raised in the trial court --
it is axiomatic that that is not proper. There is no basis for

relief. See page 35, above.

%2Hi t chcock does not indicate how he was prejudiced by the
“cl enmency” testinony when his own, subsequent, w tnesses placed t he
sanme information before the jury.
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17. THE REJECTED PLEA- BARGAI N CLAI M

On page 92 of his brief, Hitchcock raises a claimthat has
been a fixture in his brief over the years. Specifically, H tchcock
argues that he should have been allowed to introduce, as
mtigation, an affidavit by the original prosecutor that showed
that the State had offered, long ago, to recommend a |life sentence
in exchange for a plea of gqguilty. This Court has repeatedly
rejected this claim holding that because Hitchcock rejected the
offer, it was a nullity that was of no force and effect. Hitchcock
v. State, 578 So.2d at 690. There is no reason contained in
Hi tchcock’s brief that calls the prior decisions of this Court on
this issue into question.3 Mreover, it would be absurd to place
the lower court in error for followng the prior decision of this
Court in this case on this issue. The evidence of a rejected plea
offer is irrelevant to any issue, and was properly excluded. This
Court should follow its prior decisions on this point and deny
relief.

18. THE LENGTH OF | NCARCERATI ON CLAI M

On pages 93-99 of his brief, Htchcock again argues that the
length of tine that he has been “on death row has sonehow
disentitled the State to carry out its | awful sentence. This Court

has rejected this claimon at | east two prior occasions, and there

33Hi t chcock does not acknow edge this Court’s prior decisions
on this issue.
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is noreasontoretreat fromthose prior rulings. See, Hitchcock v.
State, 673 So.2d at 863. Htchcock has not identified any
prejudice, and there is no reason for this Court to address this
I ssue. See, Knight v. State, 721 So.2d 287, 300 (Fla. 1998)
(rejecting sane claim.

To the extent that further discussion of this claim is
necessary, Hitchcock has relied on decisions from foreign
jurisdictions in his effort tofit the square peg of this case into
the round hol e of the speedy trial requirenent. The anal ogy sinply
does not conpel relief because a speedy trial claimis not the sane
as a delay from sentencing to execution brought about by the
defendant’s exercise of his right to review of his case. Because
this case has been in virtually constant litigation since 1978, it
is readily apparent that the delay in execution of the death
sentence is not the result of delay by the State.3 There is no
basis for this claim and all relief should be denied.

Further, this claimis not available to H tchcock because it
was not preserved by tinely objection at trial.

The proceeding now before this Court is the appeal from
Hi tchcock’s third resentencing proceeding. The first death
sentence, which was inposed in 1977, remained in place for

approxi mately 10 years before it was set aside by the United States

%4Del ay, of course, is the heart of a speedy trial claim
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Supreme Court in 1987.3% Hitchcock was again sentenced to death in
1988, and that sentence was upheld by this Court. Hi t chcock v.
State, 578 So.2d 685 (Fla. 1990). Hitchcock agai n sought revi ew by
the United States Suprene Court, and that court remanded to this
court for reconsideration in light of Espinosa v. Florida.
Hitchcock v. Florida, 112 S. . 3020 (1992). This Court
subsequent|ly vacated the death sentence and ordered a new penalty
phase proceedi ng. That penalty phase also resulted in an advisory
verdict of death, which was the sentence inposed by the tria
court .3 That sentence was reversed by this Court on March 21, 1996.
Hi tchcock attenpts to pad the tinme span by arguing that the del ay
that this Court nust |ook at was the interval between his initial
arrest and the nost recent proceeding. This argunment is remarkably
di si ngenuous.

The fundanental defect in Htchcock’s argunment is two-fold:
first, it ignores the basic difference between trial and appell ate
proceedi ngs, and, second, Hitchcock’s view of the speedy trial

cl ause enphasi zes col l ateral reviewas the nmain event in the review

3That case reached the United States Suprenme Court on writ of
certiorari to the Eleventh Circuit Court of Appeals follow ng
deni al of federal habeas corpus relief.

36Those penalty phase proceedi ngs took place on August 23-30,
1993. The record was suppl enented several tinmes by Hitchcock, with
the result that his brief was not filed with this Court until June
8, 1995. The proceedings at issue in the present appeal began in
m d- 1996, and concluded in March of 1998. Mich of that tinme was
spent on unauthorized Rule 3.800 notions or in “newy discovered
evidence” litigation. Neither is the fault of the State.
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process. In resolving the precise issue presented in this case,
the United States Suprene Court stated:

It has long been the rule that when a
defendant obtains a reversal of a prior,
unsati sfied conviction, he may be retried in
the normal course of events [citations
omtted]. The rule of these cases, which
dealt with the Double Jeopardy C ause, has
been thought w se because it protects the
societal interest in trying people accused of
crime, rather than granting them i mmunization
because of legal error at a previous trial
and because it enhances the probability that
appellate courts will be vigilant to strike
down prior convictions that are tainted with
reversible error. [citations omtted]. These
policies, so carefully preserved in this
Court’s interpretation of the Doubl e Jeopardy
Cl ause, would be seriously undercut by the
interpretation given the Speedy Trial C ause
by the court Dbelow | ndeed, such an
interpretation would place a premum upon
collateral rather than wupon direct attack
because of the greater possibility that
i mmuni zati on m ght attach.

United States v. Ewell, 383 U. S. 116, 121, 86 S.C. 773, L.Ed.2d
(1966); See also, United States v. Loud Hawk, 484 U. S. 302, 311-12,
106 S.Ct. 648, 88 L.Ed.2d 640 (1985) (Reaffirmng Ewell).

Despite Hi tchcock’s protestations to the contrary, this case
is controlled by Ewell and Loud Hawk. |In fact, the United States
Suprene Court’s rationale in Ewell is particularly apropos in this
case, given the result that H tchcock desires. Hitchcock has no

constitutional basis for his claim and the sentence of death
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shoul d be affirned.

To the extent that further discussion of this claim is
necessary, Hitchcock’s claimthat the state is to bl anme because the
standard jury instructions later found to be inadequate were the
cause of two sentence reversals is spurious. |f a defense attorney
is not deficient (for ineffectiveness of counsel purposes) for not
objecting to the standard jury instructions, and that is the |aw,
it makes no sense at all to suggest that blane attaches to the
state when the standard jury instructions are given, but the case
is later reversed on jury instruction error. See, e.g., Harvey v.
Dugger, 656 So.2d 1253 (Fla. 1995). It is blatantly ludicrous to
suggest, as Hitchcock does, that the state has intentionally caused
any error or delay in the prosecution of this case.

None of the cases relied upon by Htchcock in his brief
controls this issue, despite Hitchcock’s efforts to insert a square
peg in a round hole: no cited case dealt with the speedy tria
doctrine in the context of resentencing after a reversal on appeal .
Harris v. Chanpion, 15 F.3d 1540, 1560 (10th Cr. 1994), is the
only case cited by H tchcock which in any way addresses appell ate
del ay, and that case is of no help to himbecause it deals with the
narrow situation that confronted the appellate court when a multi -

year backl og of appeal s devel oped i n the Gkl ahona appel | ate courts.

3’Hi t chcock has never identified any “prejudice” inthe context
of this claim The Richard H tchcock “statenent” was not reveal ed
until after Ri chard was dead. See pages 9-10; 33-38, above.
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Harris does not deal wth the situation presented in this case,
which is purely whether the state can be barred from carryi ng out
Hi tchcock’ s death sentence due to the passage of tine. See, e.g.,
Lackey v. Texas, 115 S. Ct. 1421 (1995); Porter v. State, 653 So. 2d
374 (Fla. 1995); Hitchcock v. State, 578 So.2d 685 (Fla. 1990),
reversed on other grounds, 112 S. . 3020 (1992). Hi tchcock’s
claimhas no constitutional basis, and, in fact, is foreclosed by
bi ndi ng precedent. There is no basis for reversal, and Hitchcock’s
deat h sentence should be affirnmed in all respects.

CONCLUSI ON

Based upon the above and foregoi ng argunents and authorities,
the State respectfully requests that this Court affirmthe judgnment
and sentence in all respects.

Respectful ly subm tted,

ROBERT A BUTTERWORTH
ATTORNEY GENERAL

KENNETH S. NUNNELLEY

ASSI STANT ATTORNEY GENERAL
Fl ori da Bar #0998818

444 Seabreeze Blvd. 5th FL
Dayt ona Beach, FL 32118
(904) 238-4990
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| HEREBY CERTI FY that a true and correct copy of the above has
been furnished by US Mil to Gary Caldwell, Assistant Public
Def ender, 15th Judicial Grcuit, Crimnal Justice Bldg., 421 Third
Street, 6th Floor, West Pal mBeach, Florida 33401, this day

of June, 1999.

O Counsel
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