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IN THE SUPREME COURT OF FLORIDA

DAVID L. MADDOX,

Petitioner,
FSC Cape No, 92,805
vs.
Fifth DCA Case No. 96-359%90
STATE OF FLORIDA,

Appellee.

L L S i e R

STATEMENT CGF CASE AND FACTS

The Petitioner pled nclo contendere to one count of burglary
of a structure gpecifically preserving his right to appeal the
trial court’s order denying his motion to suppress. On appeal the
Office of the Public Defender filed a brief pursuant to Anders v.
California, 386 U.S. 738 (1967) asserting that it could find no
meritorious issues to argue on appeal but drew attention to the
issue concerning the motion to suppress. The Office of the
Attorney General filed a notice of intent not to file a brief
unless requested to do so by the court. Thereafter, the court sua
sponte ordered counsel for Petitioner to supplement the record with

the transcript of the sentencing hearing which had not originally



been requested to be included in the original record on appeal. No
brief was filed arguing any issues concerning sentencing,

On March 13, 1998, the court sitting en banc issued its
opinion affirming the trial court’s ruling concerning the motion to
suppress. However, the court then identified certain sentencing
errors including improper assessment of costs. The court then
determined that pursuant to the Criminal Appeal Reform Act all
sentencing issues must be preserved hefore an appellate court can
consider them. The court noted that this includes all unlawful
gentencing errors as well as any errors that would render a
sentence illegal. In reaching its decision the Fifth District
Court of Appeal receded from several earlier opinions wherein they
addressed sentencing errors absent objection. The court also noted
that by its opinion they disagreed with the contrary results
reached by other district courts of appeal insofar as those courts
continue to recognize the concept of fundamental error in the

sentencing context. The court specifically noted the contrary

opinions issued in Chojpowgki v, State, 22 Fla.L.Weekly D2660 (Fla.

2nd DCA November 19, 1557); Pryor v. State, 22 Fla.L. Weekly D2500

(Fla. 3rd DCA October 29, 1997}; Johnson v. State, 701 So.2d 382

(Fla., 1st DCA 1997); Cowan v. State, 701 So.2d 353 (Fla. 1st DCA



1997); Callins v. State, 698 So.2d 883 (Fla. 4th DCA 19%7). The

court also noted its disagreement with decisions that have held

that errors that render a zentence illegal are fundamental and thus
¢an be raisped absent oblection., gStafe v. Hewitt, 702 So.2d 633
(Fla. 1st DCA 1997) and $Sanders v. State, 698 So.2d 377 (Fla. 1st

DCA 1997); Maddox v. State, 23 Fla.L. Weekly D720 (Fla. 5th DCA

March 13, 1558) (copy attached as Appendix hereto) Petitioner
filed a timely notice to invoke the discretionary jurisdiction of

this court.



SUMMARY OF ARGUMENT

The decision of the PFifth District Court of Appeal sub judice
ig in direct conflict with deciepions emanating from several other
districet courts of appeal insofar as it holds that absent objection
no sentencing issue can be raised on direct appeal even if such

error results in an illegal sentence.




ARGUMENT

THE DECISION OF THE FIFTH DISTRICT COURT OF
APPEAL IN MADDOX V, STATE, 23 FLA.L, WEEKLY D
720 (FLA. STH DCA MARCH 13, 1998) SPECIFICALLY
AND DIRECTLY CONFLICTS WITH DECISIONS FROM
OTHER DISTRICT COURTS OF APPEAL INCLUDING
STATE V. HEWITT, 702 S0.2D 633 (FLA. 15T DCA
1577) ; CHOJNOWSKI V. STATE, 22 FLA.L. WEEKLY D
2660 (FLA. 2ND DCA NOVEMBER 19, 1997); CALLINS
v TE, 658 $0.2D 883 (FLA. 4TH DCA 1997},
S0 AS TO PROVIDE A BASIS FOR THIS COURT TO
EXERCISE ITS DISCRETIONARY REVIEW TO REVIEW
THE INSTANT CASE.

The decision of the Fifth District Court of Appeal herein
concluded that in light of the Criminal Appeal Reform Act, an
appellate court will no longer address any error that is not
preserved by a proper objection below. In particular, the court
was dealing with sentencing errors which prior to the enaétment of
the Criminal Appeal Reform Act were considered fundamental and thus
could be addressed on appeal even abszent objection. By its
decision, the Fifth District Court of Appeal has in effect ruled
there can never be fundamental error in the sentencing context.
The court has extended this holding to include not just unlawful
sentencesz =such as the imposition of costsz without s=statutory
authority but also illegal sentences suéh as those sentences which

exceed the statutory maximum permitted for various crimes. Every




other district court of appeal has recognized that the concept of
fundamental can ke present in the sentencing context. In

Chojnowski v. State, 22 Fla.L.. Weekly D 2660 (Fla. 2nd DCA November

15, 1957) dinterpreted the Criminal Appeal Reform Act to require
most sentencing errors to be preserved either by a timely objection
or by filing a timely motion pursuant to Fla. R. Crim. P. 3.800 (b)
to correct the sentence. Specifically the court noted “the failure
to file a timely wmotion under Rule 3.800 (b) forecloses direct or

collateral review of an alleged sentencing error that is not

fupndamental.” In Pryor v. State, 22 Fla.L. Weekly D2500 (Fla. 3rd
DCA October 29, 1997) the district court held that Pryor had not
pregerved a particular s=sentencing issue for appeal and noted
“"Pryor’s appeal is barred, as it was not properly presgerved for

raview nd does BhOW 1nda 1l - BYYOY a T of the

gentencing court.” In Callins v. State, 698 So.2d 882 (Fla. 4th

DCA 1997) the court refused to consider a particular issue on
appeal. The defendant had filed a motion to cbrrect the sentence
under Rule 32.800 (b), but filed a notice of appeal prior to
getting a ruling on the motion and thus did not preserve it.
However, the court noted “the only issue appellant preserved for

appeal is the legality of the sentence.” Finally in State v.




Hewitt, 702 So.2d 633 (Fla. 1st DCA 1997) in reviewing an appeal

brought by the state the court specifically held:;
OQur task in the case at bar is to
decide whether the sentence imposed
was unlawful or illegal. If it is
illegal, then it constitutesz error
that may be corrected at anytime
without an objection.?

It ig c¢lear then that every distriect court of appeal except
for the Fifth District recognizes that notwithstanding the Criminal
Appeal Reform Act, illegal sentencee are still appealable and can
be addressed by appellate courts abgent objection. The recognition
by these courts that the concept of fundamental error still exists
in the sentencing context is clearly contemplated by the Criminal
Appeal Reform Act itself. The decision of the Fifth District
diszagreeing with this concept creates conflict and thus permits

this Court to exercise its discretionary review to review the

instant case.

' Although not cited in the opinion below, the First

District Court of Appeal in Magon v, State, 23 Fla.L Weekly D944
(FPla. 1st DCA April 9, 1998) adhered to its rulings concerning
illegal sentences being appealable notwithstanding the failure to
ocbject thereto and specifically refused to follow the Fifth
District in the case sub judice. ‘




CONCLUSTION

Based on the reasons and authorities cited herein, Petitioner
respectfully this Honorable Court to exercise its discretiocnary

jurisdiction and except the instant case for review to resolve the

conflict.

Respectfully submitted,

JAMES B. GIESON
PUBLIC DEFENDER
SEVENTH JUDICIAL CIRCUIT

Niechael. 43 % cde
MICHAEL BECKER

ASSISTANT FUBLIC DEFENDER
Florida Bar No. 0267082
112 Orange Avenue, Suite A
Daytona Beach, FL 32114
{904) 252-3367

COUNSEL FOR APPELLANT

CERTIFTCATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
has been hand delivered to the Honorable Robert A. Butterworth,
Attorney General, 444 Seabreeze Boulevard, 5th Floor, Daytona
Beach, FL 32118, via his basket at the Fifth District Court of
Appeal and mailed to Mr. David L. Maddox, 1300 Washington St., St.

Auqustine, FL, this 23rd day of April, 1998.

Niwcl gl Jiboccdee

MICHAEL BECKER
ASSISTANT PUBLIC DEFENDER




IN THE SUPREME COURT OF FLORIDA

DAVID L. MADDOQX,
Petitioner, FSC Casge No, 92,805
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time cannot expect relicf on appeal. This is a policy decision that
will relieve the workload of the appellate courts and will placc
correction of alleged errors in the hands of the judicial officer
best able to investigate and to correct any error. Eventually, trial
counsel may even recognize the labor-saving and reputation-
enhancing benefits of being adequately preparcd for the sentenc-
ing hearing. Certainly, there is little risk that a defendant will
suffer an injustice because of this new procedure, il any aspect of
a sentencing 15 *‘fundamentally’’ erroneous and if counsel fails to
object at sentencing or file a motion within thirty days in accor-
dance with the rule, the remedy of ineffective assistance of coun-
sel will be available. It is hard to imagine that the fajlure 1o pre-
serve a sentencing error that would formerly have been charac-
terized as a *‘fundamental’” would not support an ‘‘ineffective
assistance’’ claim,

The defendant in this case was sentenced on December 3,
1996 after entering a plea of no contest. He did not contest the
assessment of costs at sentencing, and he did not {ile a motion to
correct his sentence under rule 3.800(b). Thus, neither cost issue
has been preserved for review and neither issue can be addressed
on appeal.

AFFIRMED. (DAUKSCH, COBB, SHARP, W,
GOSHORN, HARRIS, PETERSON and ANTOON, JI., con-
cur. THOMPSON, 1., concurs and dissents in part, with opinion,
inwhich DAUKSCH, J., concurs.}

'See Anders v. Californin, 386 U.5, 738, 87 8, Ct. 1396, 18 L. Ed, 2d 453
7

67).

28 B10.02, Fla. Su1. (1995).

A% to the motion to suppress, we find no error. See Florida v. Bostick, 501
U.§ 429, 111 5, Cr. 2382, 115 L, BEd. 2d 389 (1951); see also Papple v. Stars,
626 5o, 2d 185 (Fla. 1993); Hosey v. Srave, 627 5o, 2d 1289 (Fla. 5th DCA
1993), review denied, 639 S0. 2d 978 (Fla. 1954),

“It ix likely that when Robinsen v, State, 373 So. 2d 898 (Fla. 1979) was
decided, the term *‘illegal sentenge’” was yndersiood to have a somewhat
broader meaning than later explained in Davir v, Srafe, 661 So. 2d 1193 (Fla.
1593). In Robinson, the court held that a defendant who pleads guilly is permit-
ted 10 appeal the wnreserved issues of illegality of his sentence, subject-macer
Jjurisdiction, the failurs of the government [0 abide by a plea agreement, and the
voluntapy and intelligent charagyer of the plea. The supreme court has now aid
that the statute st be construed to permit an appeal of all “*sentencing er-
rogs." assuming those errors have been preserved for review, 685 5o, 2d at
775,

*Under the coun’s prior decisions, an exception 1o the requirement of pres-
ervation of error wae made for sentencing eryors apparent on the fage of the
record, which were reviewable on direcr appeal, even in the absence of a con-
temporaneous ebjection and regardiess of whether the error was fundamental,
since as o these errors the purpose of the cmuemgnranecuus ohjection rule was
not present. See generally State v. Monrague, 682 So. 2d 1085 (Fla. 1996)
(stating that contemporaneous objection rule does not apply w sentencing errors
apparent an face of record, and such errors may be raised for first ime on ap-
peal)y; Davis v, Srage, 661 S0, 2d at 1197, ¢f Taylor v, State, 601 So. 2d 540
(Fla. 1992} (sentzneing etrors requiring resolution of factual matters aot con-
tzined in rectird cannot genezally be raised for first iime on appeal).

€At the same time it amended ol 3.800, the Florida Supreme Court alse
amended Florida Rule of Appellare Procedure 9.020(g) to toll the time for tak-
ing an appeal upon the filing of a matios (o carrect a sentence or order of praba-
non. 67?80. 23 1375,

*The problem addressed in Green has now been cormected by the prorinlga-
tion af Florida Rule of Criminal Procedure 3. 170013, which requires  maticn o
withdraw a plea where Lhere has been a failure to zbide by the lerms of the plea.

*See, e.g., Louisgesie v, Stare, 23 Fla. L, Weekly D136 (Fla. 4th DCA Jan.
7, 19983, Strickland v. Stare, 693 So. 2d 1142 (Fla. 15t DCA 1997}, Beasley v.
State, 695 S0, 2d 1313 (Fla. 15t DCA 1997), Neal v, Stare, 688 So. 24 392 (Fla.
15t DO A), review denied, 695 So. 24 543 (Fla_ 1997).

"Rowen v. Srate, 702 So. 2d 298 (Fla. 15t DCA 1997) (striking payment of
$100 to the Drug Abuse Trust Fund and $100 to the Florida Crime Lab because
order failed 1o eire statutary authority for these cosisky; Jomes v, Suate, 700 5o, 2d
176 (Fla. 2d DCA 1997} (striking imposition of discretionary costs where cosis
were not otally proncunced at sentenging and the statutory bases for such were
not otherwise indicawed); Fisher v. State, 697 S0, 2d (291 (Fla. Ist DCA 1997)
(striking costs and fines which were imposed against defendant, but for which
no swautory authorty was citedy; Hopkins v, Stare, 697 So. 2d 1009 (Fla, dth
DCA 1997) (siriking imposition of costs not arally announced at semencing);
James v, Stare, 696 So, 2d 1268 (Fla. 2d DCA 1997) (siriking investigative
cests because they were imposzd without request and withoul appropriale sup-
porting documentation).

%

(THOMPSON, ], concurring in part, dissenting in part.) To the
extent that the decision recedes from prior opinions of this court,
I agree with the majority that cost assessments cannot be re-

viewed as fundamental error. See Medberry, Rangel, Ortiz; Bis-
son. However, I do not agree there is support for the statement,
which I consider to be dictum, that the Florida Supreme Court
has eliminated “*fundamental error’” in the sentencing context.
This court cites Summers and Archer in support of this statement,
but the cases stand for different principles.

In Summers, the supreme court answered a certified question
dealing with juvenile sentencing. The issuc before the court was
whether & trial court’s failure to consider the criteria of section
39.05(7)(c), Florida Statues (1591) apd contemporaneously
reduce its evaluations and findings to writing could be raised
collaterally. The court, relying on its decision in Davis v. Srate,
661 S0. 2d 1193 (Fla. 1995), held that absent 4 contemporanecus
ohjection, *'[T)he trial court’s failure to comply with the statuto-
ry mandate is a sentencing error, not fundamental error, which
must be raised on direct appeal or it is waived.”* Swnmers at 729,
Davis stands first for the principle that the failure of the 1rjal court
to file contemporanecus written reasons for a departare sentence
which is within the statutory maximum is not an illegal seatence.
Id. a1 1196, Second, it stands for the principle that the failure of
the trial court to file contemporaneous written reasons is not
fundamental error if the sentence is within the statutory maxi-
mum. /d, at 1197,

Archer was a death penalty resentencing case. The issue on
appeal televant to this case was fundamental error as related to
the failure of the trial court to give the reasonable doubt instruc-
tion to the resentencing jury. The defendant did not make a con-
temporaneous gbjection at trial and attempied to raise the jssue
for the first time on appeal. The supreme coturt held that the
failure of the trial cournt to give a jury instruction defining rea-
sunable doubt at the reseatencing was not fundamental error. /4.
at 20, Since the defendant did not object, review could ouly be
granted if there was fundamental error. Repeating the definition
of fundamental error from Stare v. Delva, 5735 So., 2d 643, 644-
645 (Fla. 1991) (guoting Brown v. State, 124 So. 2d 481, 484
(Fla. 1960)), the supreme court found no fundamental error
because there is np constdtutional requirement that a trial court
define reasonable doubt, The definition of fundamental error is
accurate, but in no manner supports the conclusion that the su-
preme court has done away with fundamental error in sentencing.

I agree the supreme ¢ourt is narrewing the idea of fundamental
ertor, Seee.g. J.B. v. Stare, 23 Fla. L. Weekly 544 (Fla. Jan. 22,
1998); Cmming; Davis. In J. B, , the court held that there was no
fundamental error at trial in the admission of a confession al-
though there was no independent proof of corpus delimi. Al-
though J.B. did not involve a sentencing exrror, it js obvipus the
supreme court is reexamining the fundamental error doctrine in
Florida and is narrowing its application, However, 1 believe it is
left to be seen whether the court will adopt, as does the majerity,
the rule that “*no sentencing error can be considered in a direct
appeal unless the error has been ‘preserved’ for review i.e. the
error has been presented (0 and ruled on by the trial court. This is
true regardless of whether the error is apparent on the face of the
record.”” At this juncture, I do not think we can say that the su-
preme court has definitively eliminated fundamental sentencing
error or direct review thereof. Thal statement must be made by
the supreme court and must be uncquivocal, Therefore, T agtee
with the holding on costs, but disagree with the statement that
fundamental error no longer exists in the sentencing context. T
would also certify this issue to the supreme court. (DAUKSCH,
J., concurs.)

s A =

Employer-employee relations—Age diserimination—Disability
diserimination--Defay between hearing and ruling

ROGERL, VINCENT, Appellant, v. CONTINENTAL BAKING COMPANY,
M., et al., Appellees. 5ih District. Case No, 97-49_ Decision filed March 13,
1998, Appeal from the Circuit Ceunt for Volusia County, Joseph G. Will,
fudge, Counsel; Frederick C. Morello of Frederick . Morello, P A.. Daylons
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accused has a *‘bona fide desire’’ 10 obtain a speedy trial and
whether the accused “'has diligently investigated the case’ and
*is timely prcpared for trial.”” (citation omitted.) This determi-
nation is primarily an objective one that must be made from the
record on a case-by-case basis,

The trial court evaluaied the facts and made the determination
that Brown made no bona {ide effort at speedy trial. Because
Brown, although well aware of the grounds for disqualification in
time to file the motion and avoid a delay in his scheduled trial,
waited until the day of trial to file the motion, which necessarily
put off his trial, there is record support for the trial court’s ruling.
The fact that Brown's attorney went on vacation during the peri-
od that the matter could have been called up for trial, leaving
Brown’s defense in the hands of an unprepared substiute, further
supports the trial judge.

REVERSED and REMANDED. {GRIFFIN, C.J., concurs.
DAUKSCH, 1., dissents, with opinion.)

(DAUKSCH, 1., dissenting.) I respectfully dissent.

This is an appeal from an ‘*Order Granting Petition for Writ of
Prohibition.”” The order finds appellant is entitled to discharge
but “In full confidence that the lower court will act in accordance
with this opinion, the issuance of a formal writ of prohibition is
withheld.”" It then says no motion for rebearing would be **enter-
tained’® and direcig the “‘cletk of the court”’ to jssue a mandate.
In my opinion the ¢lerk of court had no mandate to enter and this
court has no jurisdiction to determine any issues because no writ
was issued by the circuit court. I see no legal distinction between
the order in this case and an order granting a motion for summary
judgment, which has been long considered inadequate to allow
jurisdiction to be conferred in an appeliate court. See BCH Me-
chanical, Inc. v. MeCoy, 584 S0.2d 1067 (Fla. 5th DCA 1991),
Nolan’s Towing & Recovery v. Marine Trucking, Inc., 581 So0.2d
644 (Fla. 3d DCA 199!). I would dismiss the appeal for tack of
jurisdiction.

L] o+ L

Criminal law—Sentencing—Appeals—Trial court’s imposition
of costs without statutory authority may not be reviewed by
appellate court where defendant did not contest assessment of
casts at time he cnterad plea and did not file motion to correct
sentence under role 3.800(b)~Fundamental error no longer
exists in sentencing context—Court will no lenger recognize
fundamental error in sentencing context and will not address
illegal sentences on direct appeal unless issue has been preserved
for review either by objection in the trial eourt or by means of a
3.500(b) motion

DAVID LAVERN MARDOX, Appellant, v. STATE OF FLORIDA, Appellee,
Sth District. Case No. 96-3590. Opinion filed March 13, 1998, Appeal from the
Circuit Court for St Johns County, Peggy E. Ready, Acting Circuit Judge.
Counsel; James B. Gibson, Public Defender, and Andrea J. Surette, Assistant
Public Defender, Daywna Beach, for Appellant. No Appearance far Appelies,

EN BANC

(GRIFFIN, C.1.) We have elected to hear this Anders® case en
banc to clarify the scope of section 924.051, Florida Swatutes
{1996), which was enacted as part of the Criminal Appeal Re-
form Act. See Ch. 96-248, Laws of Florida. At issue is whether,
in a direct appeal, this court may strike costs imposed without
statutory authority where the cost issues have never been pre-
sented to the trial court. For the reasons which fallow, we find
the cost issues have not been preserved for revicw, and we affirm
Maddex’s sentence.

Maddox entercd a plea of nolo contendere to burplary of a
structure,” preserving his right to appeal the trial court’s order
denying his mouion to suppress, He preserved no other issues for
appeal.” He was sentenced on December 3, 1996 to five years’
probation, with the special condition that he serve 364 days in the
county jail, He was also assessed a number of costs, including
$1.00 for the police academy and $205 in court costs. Maddox

N —————
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did not contest the assessment of costs at the time he entered his
plea, and he did not file a motion to correct his sentence under
rule 3.800(b), although the latter two charges are improper, The
51.00 assessment for the police academy is no longer authorized
by statute. See Laughlin v. State, 664 50. 2d 61 (Fla. 5th DCA
1995); see generally Millerv. City of Indian Harbour Beach, 453
So. 2d 107 (Fla. 5th DCA 1984} (explaining the history of the
assessment). Additionally, scction 27.3455, Florida Statutes
(Supp. 1996) lirnits to $200 the “‘additional court costs’™ which
can be imposed by the trial court.

In Bisson v. State, 696 3o. 2d 504 (Fla. 3th DCA 1997), this
court addressed an analogous cost issue, despite the failure to file
a rule 3.800(b) motion ot otherwise preserve the 1ssue for ro-
view, on the basis that the cost assessment was llegal and the
etror therefore “‘fundamental.”” We now conclude, however,
that these issues are not reviewsble on appeal unless the error i3
preserved.

In a direct appeal from a convichion or sentence in a nonplea
case, the Criminal Appeal Reform Act permits review of only
those errors which are (1) fundamental or (2) have been pre-
served for review. §924.051(3), Fla. Stat. The word *‘pre-
served,”’ as uged in the statute, means that the issue has been
presented to, and ruled on by the trial court. §924.051(1)(a),
Fla. Stat. Where a plea of guilty or nolo contendere has been
entered, the right of appeal is limited to legally dispositive issues
which have been reserved for appeal. § 924 .051(4), Fla, Stat, As
to this latter category, the Florida Supreme Court quickly held
that, in arder for this statute 10 be constitutional, it must be con-
strued ‘‘to permit a defendant who pleads gulity or nolo conten-
dere: without reserving a legally dispositive issue to nevertheless
appeal a sentencing error, providing it has been timely preserved
by motion to correct the sentence.”” See Amendments ta the Flori-
da Rules of Appellate Procedure, 685 So. 2d 773, 775 (Fla.
1996). The reference to ‘‘sentencing errors’’ appears to include
those that are unlawful, as well as those that are illegal, despite
the Supreme Court’s reference in its opinion to Rebinson v, State,
373 So.2d 898 (Fla. 1979).

Recognizing that, In the sentencing arena, the new legislation
would preclude the appeal of many sentencing errors which
formerly were routinely corrected on direct appeal (such as
nonfundamental sentencing errors apparent on the face of the
record),” the supreme court set about creating a method for a
criminal defendant to obtain relief from sentencing errors not
preserved at the time of sentencing, In essence, the court creared
a sort of post-hoc device for preserving such sentencing errors
for appeal. Fla. R. Crim. P. 3.800(b}. Any error not complained
of at the time of sentence could be complained of in the trial count
after semtencing, if done in accordance with the new rule. Thus,
at approximately the same time section 924,051 became effec-
tive, the Florida Supreme Court, by emergency amendment to
Florida Rule of Criminal Procedure 3.800, permitted the filing of
a motion 1o correct a sentence entered by the trial court, provided
the motion was filed within ten days (now thirty) of the date of
rendition of the sentence. See Amendments 1o Florida Rule of
Appellate Procedure 9.020(g) and Florida Rule ¢f Criminal
Frocedure 3.800, 675 So. 2d 1374 (Fla. 1996). Only then, if not
corrected by the trial court, could it be raised on appeal becanse it
had been “‘preserved.’” Although rule 3.800 by its termns wadi-
tionally had been limited to illegal sentences, subsection (b) of
the rule, as amended, more broadly applies 10 any senlencing
error, 673 So. 2d at 1375.% The Rule 3.800(a) procedure remains
available 10 correct an illegal sentence at any tirme.

The court alse clarified in the amendments to the Florida
Rules of Appellate Procedure that direct appellate review of any
sentencing error in anonplea case is prohibited if the issue has not
first been preseated 1o the trial court. 685 So. 2d at BO1. The

. amendments, which became effective January 1, 1997, provide:
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{d) Sentencing Errors. A sentencing error may not be raised on
appeal unless the alleged error has first been brought to the atten-
tion of the lower tribunal:

{1) at the time of sentencing; or

(2) by motion pursuant to Florida Rule of Criminal Procedure
3.800(b).

Fla. R, App. P. 9.140(d). The amended appellate rules applica-
ble to pleas of guilty o no contest similarly now limit the right of
appea! to those sentencing errors which have been preserved for
review. 885 So. 2d at 7569-300.
(2) Pleas. A defendant may not appeal from a guilty or nolo
contendere plea except as follows:

(A) A defendant who pleads guilty or nolo contendere may
expressly rescrve the right to appeal a prior dispositive order of
the lower tribunal, identifying with particularity the point of law
being reserved.

(B) A defendant who pleads guilty or nolo contenderc may
otherwise directly appeal only

() the lower tribunal’s lack of subject matter jurisdiction;

(if) a violation of the plea agreement, if preserved by a motion
1o withdraw plea;

(iii} an involuntary plea, if preserved by a motion to withdraw

fea;
P (iv) a sentencing error, if preserved; or

(v} as otherwise provided by law.

Fla. R. App. P. 9.140(b)(2}.

The net effect of the statute and the amended rules is that no
sentencing error can be considered in a divect appeal unless the
error has been *‘preserved"’ for review, i.e. the error has been
presented to and ruled on by the trial court. This is true regardless
of whether the error is apparent on the face of the record. And it
applies across the board to defendants whao plead and 1o those
who go to trial. As for the ‘‘fundamental error’’ exception, it
now appears clear, given the recent rule amendments, that *‘fun-
damental error’’ no longer ¢xists in the sentencing context. The
supreme court has recently distinguished sentencing error from
trial error, and has found fundamental error only in the latter
context. Summers v. State, 684 So. 2d 729, 729 (Fla. 1996)
(**The trial court’s failure to comply with the statutory mandate is
a sentencing error, not fundamental error, which must be raised
on direct appeal or it is waived.’"); Archer v. State, 673 So. 2d
17, 20 (Fla.) (**Fundamental error is ‘grror which reaches down
into the validity of the trial itself to the extent that a verdict of
guilty could not have been obtained without the assistance of the
alleged ervor.’ "), cert. denied, 117 8. Ct. 197, 136 L. Ed. 24
134 (1996). It appears that the supreme court has concluded that
the notion of “‘fundamental error’’ should be limited to trial
errors, not sentencing errors. The high court could have adopted
‘a rule that paralleled the Criminal Appeal Reform Act, which
would allow for review of fundameatal errors in nonplea cases,
but the court did not do so and made clear in its recent amendment
to rule 9.140 that unpreserved sentencing errors cannot be raised
on appeal.

The language of Rule 9.140(b)(2)(B)(iv) could not be clearer.
And why should there be **fundamental”” error where the courts
have created a ‘‘failsafe”” procedural device to correct any sen-
tencing error or omission at the trial court level? Elimination of
the concept of **fundamental ¢rror’” in sentencing will avoid the
inconsistency and illogic that plagues the caselaw and will pro-
vide a much-needed measure of clarity, centainty and finality.
Even those who remain committed to the concept of *‘funda-
mental error’” in the sentencing context would be hard pressed to
identify errors at sentencing that are serious enough to require
correction in the absence of objection at the trial level, The su-
preme coutt has concluded that the only type of sentencing error
that is even “‘illegal™ is a sentence that exceeds the statutory
maximum. Davis v. State, 661 S0, 2d 1193, 1196, Yet, under the
current statutory sentencing scheme, a sentence can exceed the
maximum  if warranted by the guidelines  score.

§921.0014(1)(2), Fla, Stat. (1996). Here we are dealing with a
$1 assessment and a 35 overcharge. If an iroproper 51 cost as-
sessment is **fundamental error,”” then any sentencing error, o
matter how minor, would be fundamental.

We recognize that the scope of our opinion will be affected by
the definition given to the term *‘sentencing errors.” Some er-
rors which accur at sentencing might be categorized as due pro-
cess violations, see Richardson v. State, 694 S0. 2d 147 (Fla. Ist
DCA 1997), a viclation of the plea agreement, see Green v.
Srate, 700 So. 2d 384 (Fla. 1st DCA 1997),7 or even cleical
¢rror. See Johnson v, State, 701 50. 2d 382 (Fla. 15t DCA 1997);
Massey v, State, 698 So.2d 607 (Fla. 5th DCA 1997). Addition-
ally, fines and penalties are not always imposed as pait of a de-
fendant’s sentence, it may constitute a civil penalty. See, e.g.,
Bull v. State, 548 S0. 24 1103 (Fla. 1959). All such errors, how-
ever, are properly regarded as “‘sentencing errors'’ within the
meaning of section 924.051. Creating such multiple categorics of
errors which oceur at sentencing also would result in the anoma-
liez already seen in the current case law, wherein the courls
(including this court) have reviewed minimal attorneys fees? and
various cost assessments,” but refuse to review the wrongful
imposition of a departure sentence or illegal habitualization
without compliance with the dictates of section 924.051. See
Colliganv. State, 701 So. 2d 910 (Fla. 4th DCA 1997) (habituali-
zation); Cowan v. Stare, 701 8o, 2d 353 (Fla. 1st DCA 1997)
(departure sentence); Johnson v. State, 697 So. 2d 1243 (Fla. 1st
DCA 1997) (departure sentence); Middleton v. State, 689 So. 2d
304 (Fla, 1st DCA 1997) (habitualization).

In view of our holding today, we must recede from several of
our earlier apinions. As indicated, this court will no longer rec-
ognize fundamental errot in the sentencing coutext, contrary fo
the statements made in Medberry v. State, 699 So. 2d 557 (Fla.
5th DCA 1997), Saldana v, State, 698 So. 24 338 (Fla. 5thDCA
1997), Rangel v. Siate, 692 So. 2d 277 (Fla. 5th DCA 1997),
Ortiz v, State, 696 50, 2d 916 (Fla. 5th DCA 1997) and Bisson v.
Srare, 696 So. 2d 504 (Fla. 5th DCA 1996). Nor will this court
address illegal sentences on direct appeal, unless the issue has
been preserved for review either by objection in the trial court or
by means of a 3.800¢b) motion for post-conviction relief, Cf
Ortiz. We steess, however, that rule 3,800(a) is always available
1o obtain collateral review of an illegal senicnce. Moreover,
where properly preserved for review, both unlawfu) and jllegal
sentences can be addressed on direct appeal, regardless of wheth-
er a plea is involved. Cf. Robinson (limiting right of appeal to
illezal sentences); Miller v. State, 697 So. 2d 586 (Fla. 15t DCA
1997): Stone v. State, 688 50. 2d 1006, 1007-08 (Fla. 1st DCA
1997).

Given our interpretation of section 924.051, we necessarily
disagree with contrary results reached by other distriet courts of
appeal, particularly insofar as these courts have continued to
recognize fundamental error in the sentencing context. See, e.g.,
Chojnowski v. Stare, 22 Fla. L. Weekly D2660 (Fla. 2d DCA
Mov. 19, 1997); Pryor v. State, 22 Fla, L, Weekly D2500 (Fla.
3d DCA Oct. 29, 1997); Joknson, TO1 8o, 2d at 382-383; Cow-
an, 701 So. 2d at 353; Callins v. Stare, 698 So, 2d 883 (Fla. 4th
DCA 1997). We also disagree that sentencing errors can be
raised on direct appeal without preservation, simply because the
sentence that resulis is illegal. See, e.g., Srate v. Hewitr, 702 So.
2d 633 (Fla. 1st DCA 1997); Sanders v. State, 698 So, 2d 377
(Fla. 1st DCA 1997). Finally, it seems clear that review under
section 924.051 is broader than that permitted under Robinson, in
that it extends ro unlawful semtences, if properly preserved.

At the intermediate appellate level, we arc accustomed to
simply correcting errors wWhen we see them in criminal cascs,
especially in sentencing, because it scems both right and efficient
to do so. The legislature and the supreme court have concluded,

however, that the place for such errors to be corrected is at the

trial level and that any defendant who does not bring a sentencing
errar to the attention of the sentencing judge within a reasonable




