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IN THE SUPREME COURT OF FLORIDA 

DAVID L. MADDOX, 1 
1 

Petitioner, ) 
1 

vs. 1 

STATE OF FLORIDA, 1 
1 

Appellee. 1 
1 

FSC Case No. 92,805 

Fifth DCA Case No. 96-3590 

STATEMENT OF CASE AND FACTS 

The Petitioner pled nolo contendere to one count of burglary 

of a structure specifically preserving hia right to appeal the 

txial court's order denying his motion to suppress. On appeal the 

Office of the Public Defender filed a brief pursuant to Bnders v. 

&.&fornia, 386 U.S. 138 (1967) asserting that it could find no 

meritorious issues to argue on appeal but drew attention to the 

issue concerning the motion to suppress. The Office of the 

Attorney General filed a notice of intent not to file a brief 

unless requested to do so by the court. Thereafter, the court sua 

sponte ordered counsel for Petitioner to supplement the record with 

the transcript of the sentencing hearing which had not originally 
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been requested to be included in the original record on appeal. No 

brief was filed arguing any issues concerning sentencing. 

On March 13, 1998, the court sitting en bane issued its 

opinion affirming the trial court's ruling concerning the motion to 

suppress. However, the court then identified certain sentencing 

errors including improper assessment of costs. The court then 

determined that pursuant to the Criminal Appeal Reform Act all 

sentencing issues must be preserved before an appellate court can 

consider them. The court noted that this includes all unlawful 

sentencing errors as well as any errors that would render a 

sentence illegal. In reaching its decision the Fifth District 

Court of Appeal receded from several earlier opinions wherein they 

addressed sentencing errors absent objection. The court also noted 

that by its opinion they disagreed with the contrary results 

reached by other district courts of appeal insofar as those courts 

continue to recognize the concept of fundamental error in the 

sentencing context. The court specifically noted the contrary 

opinions issued in aoinowskx Y. State, 22 Fla.L.Weekly D2660 (Fla. 

2nd DCA November 19, 1997); Prvor Y. State, 22 F1a.L. Weekly D2500 

(Fla. 3rd DCA October 29, 1997); Johnson v. State, 701. So.2d 382 

(Fla. 1st DCA 1997); u, 701 So.2d 353 (Fla. 1st DCA 

2 



1997); Callins v. State, 698 So.2d 883 (Fla. 4th DCA 1997). The 

court also noted its disagreement with decisions that have held 

that errors that render a sentence illegal are fundamental and thus 

can be raised absent objection. State v. Hewitt, 702 So.2d 633 

(Fla. 1st DCA 1997) and Sanders Y* State, 698 So.2d 377 (Fla. 1st 

DCA 1997); Maddox v. State, 23 F1a.L. Weekly D720 (Fla. 5th DCA 

March 13, 1998) (copy attached as Appendix hereto) Petitioner 

filed a timely notice to invoke the discretionary jurisdiction of 

this court. 
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SUBQJARY OF ARGIMEWI! 

The decision of the Fifth District Court of Appeal sub judice 

is in direct conflict with decisions emanating from several. other 

district courts of appeal insofar as it holds that absent objection 

no sentencing issue can be raised on direct appeal even if such 

error results in an illegal sentence. 

4 



ARGUMENT 

THE DECISION OF THE FIFTH DISTRICT COURT OF 
APPEAL IN &ADDOX V. STAT&, 23 FLA.L. WEEKLY D 
720 (FLA. 5TH DCA MARCH 13, 1998) SPECIFICALLY 
AND DIRECTLY CONFLICTS WITH DECISIONS FROM 
OTHER DISTRICT COURTS OF APPEAL INCLUDING 
STATE v. HEWITT, 702 ~0.2~ 633 (FLA. 1s~ DCA 
1977); (2IOJ'NOWSKI V. STATE, 22 FLA.L. WEEKLY D 
2660 (FLA. 2NB DCA NOVEMBER 19, 1997); CAL&INS 
V. STATE, 698 S0.2D 86.3 (FLA. 4TH DCA 19971, 
SO AS TO PROVIDE A BASIS FOR THIS COURT TO 
EXERCISE ITS DISCRETIONARY REVIEW TO REVIEW 
THE INSTANT CASE. 

The decision of the Fifth District Court of Appeal herein 

concluded that in light of the Criminal Appeal Reform Act, an 

appellate court will no longer address any error that is not 

preserved by a proper objection below. In particular, the court 

was dealing with sentencing errors which prior to the enactment of 

the Criminal Appeal Reform Act were considered fundamental and thus 

could be addressed on appeal even absent objection. By its 

decision, the Fifth District Court of Appeal has in effect ruled 

there can never be fundamental error in the sentencing context. 

The court has extended this holding to include not just unlawful 

sentences such as the imposition of costs without statutory 

authority but also illegal sentences such as those sentences which 

exceed the statutory maximum permitted for various crimes. Every 

S 



other district court of appeal has recognized that the concept of 

fundamental can be present in the sentencing context. In 

Choinowski Y. State, 22 F1a.L. Weekly D 2660 (Fla. 2nd DCA November 

19, 1997) interpreted the Criminal Appeal Reform Act to require 

most sentencing errors to be pseserved either by a timely objection 

or by filing a timely motion pursuant to Fla. R. Grim. P. 3.800 (b) 

to correct the sentence. Specifically the court noted "the failure 

to file a timely motion under Rule 3.800 (b) forecloses direct or 

collateral review of an alleged sentencing error that is not 

u. " In u, 22 F1a.L. Weekly D2500 (Fla. 3rd 

DCA October 29, 1997) the district court held that Pryor had not 

preserved a particular sentencing issue for appeal and noted 

"Pryor's appeal is barred, as it was not properly preserved for 

review etashow. error on the wart of the 

sentencins court." In Callins Y. State, 698 So.2d 883 (Fla. 4th 

DCA 1997) the court refused to consider a particular issue on 

appeal. The defendant had filed a motion to correct the sentence 

under Rule 3.800 (b), but filed a. notice of appeal prior to 

getting a ruling on the motion and thus did not preserve it. 

However, the court noted ‘the only issue appellant preserved for 

appeal is the lesalitv of the sentence." Finally in State v. 
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Hewitt, 702 So.2d 633 (Fla. 1st DCA 1997) in reviewing an appeal 

brought by the state the court specifically held: 

Our task in the case at bar is to 
decide whether the sentence imposed 
was unlawful or illegal. If it is 
illegal, then it constitutes error 
that may be corrected at anytime 
without an 0bjection.l 

It is clear then that every district court of appeal except 

for the Fifth District recognizes that notwithstanding the Criminal 

Appeal Reform Act, illegal sentences ar,e still appealable and can 

be addressed by appellate courts absent objection. The recognition 

by these courts that the concept of fundamental error still exists 

in the sentencing context is clearly contemplated by the Criminal 

Appeal Reform Act itself. The decision of the Fifth District 

disagreeing with this concept creates conflict and thus permits 

this Court to exercise its discretionary review to review the 

instant case 

' Although not cited in the opinion below, the First 
District Court of Appeal in Mason v. State, 23 F1a.L Weekly 0944 
(Fla. 1st DCA April 9, 19981 adhered to its rulings concerning 
illegal sentences being appealable notwithstanding the failure to 
object thereto and specifically refused to follow the Fifth 
District in the case sub judice. 
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CONCLUSIOB 

Based on the reasons and authorities cited herein, Petitioner 

respectfully this Honorable Court to exercise its discretionary 

jurisdiction and except the instant case for review to resolve the 

conflict. 

Respectfully submitted, 

JAMES B. GIBSON 
PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

1 
MICHAEL BECKER 
ASSISTANT PUBLIC DEFENDER 
Florida Bar No. 0267082 
II2 Orange Avenue, Suite A 
Daytona Beach, FL 32114 
(904) 252-3367 
COUNSEL FOR APPELLANT 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a txue and correct copy of the foregoing 

has been hand delivered to the Honorable Robert A. Butterwoxth, 

Attorney General, 444 Seabreeze Boulevard, 5th Floor, Daytona 

Beach, FL 32118, via his basket at the Fifth District Court of 

Appeal and mailed to Mr. David L. Maddox, 1300 Washington St., St. 

Augustine, FL, this 23rd day of April, 1998. 

MICHAEL BECRER 
ASSISTANT PUBLIC DEFENDER 
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tint: cannot expect rclicf on appeal. This is a policy decision that 
will relieve the workload of the appellarc courts a;rd will place 
correction of alleged errors in the hands of the judicial officer 
best able to investigate and to correct <any error. Evecrually, trial 
counsel may even recognize the labor-saving and reputation- 
enhancing beneftts of being adequately prepmU! for thc WltenC- 
ing hearing. Certainly, there is little risk that a defendant will 
suffer an injustice because of this new procedure; Xany aspect of 
a sentencing is “fundamentally” erroneous and if counsel fails to 
object at sentencing or file a motion within thirty days in accor- 
dance with the rule, the remedy of ineffeclive assistance of coin- 
se1 will be available. It is 11;xd to imagine that the failure to pre- 
wxve a sentencing error that would formerly have been charac- 
terizd as a “fundamental” would not support an “ineffective 
assistance” claim. 

The defendant in this case was sentenced on December 3, 
1996 after entering a plea of no contc$t. He did not contest the 
assessment of costs at sentencing, and he did not file amotion to 
correct his sentence under rule 3.8OO(b). Thus. neither cost issue 
has been preserved for review and neither issue can be addressed 
on appeal. 

AFFIRMED. (DAUKSCH, COBB, SHARP, w., 
GOSHORN, HARRIS, PETERSON axd ANTOON. JY., con- 
cut.THOMPSON, J., concurs wddisscntsinpart. withopinion. 
in which DAWKSCH, J., concurs.) 

‘see hders v. Co,ifw~;a. 386 U.S. 738, 87 S. Ct. ,396. I8 L. Ed, Zd 493 
(1967). 

(THOMPSON, J., concurring in part, dissenting in part.) ‘To the 
extent that the d&ion recedes fromprioropinions of this court. 
I agree with the majority that cost assessments cannot be re- 

viewed as fundamental error. See Medi~crry; Rangel; Onir: Bis- 
SOIL However, I do not agree there is support for the staremcnt, 
which I consider to he dictum, that the Florida Supreme Coort 
has eliminated “fnndnmcntnl error” in the sentencing context. 
This court cites Suwners and Archer in support of this staterncnt, 
but themes stand for different principles. 

In Sumnm, the supreme court answered a certified question 
dealing with juvenile sentencing. The issue before the court was 
whether a trial coun’s failure to consider the criteria of section 
39,05(7)(c), Florida Statures (1391) and contemporaneously 
reduce its evaluations and findings to writing could be raised 
collaterally. The comt, relying on its decision in Dowis Y. Store, 
661 So. 2d 1193 (Fla. 1995), held that absent acontemporaneous 
objection, “[TJhe trial court’s failure to comply with the statuto- 
ty mandate is a sentencing error, not fundanxntal error, which 
must be raised on direct appeal or it is waived.” Swrmers at 729. 
Davis stands first for the principle that the failure ofthe trial court 
to lile contetnporatleous written rrason~ for a departure sentence 
which is within the statutory maximum is not an illegal sentence. 
Id. at 1196. Second, it stands for the principle that the failure of 
the trial court to tile contemporaneous written reasons is not 
fundamental error if the sentence is within the statutory tn‘wi- 
mum.ld. at 1197. 

Archer was a death penalty resentencing case. The issue on 
appeal relevant to this case war fundamental error as related to 
the failure of the trial coutt to give the reasonable doubt instruc- 
tion to the resentencing jury. The defendant did not make a con- 
temporaneous objection at trial and attempted to raise the issue 
for the first time on appeal. The supreme court held that the 
failure of the trial court to give a jury instruction defining rea- 
sonable doubt at the resentencing was not fundamental error. Id. 
at 20. Since the defendant did not object, review could only be 
granted if there was fundamental error. Repeating the definition 
of fundamental error from Stale Y. Dclva, 515 So. 26 643, 644- 
645 (Fla. 1991) (quoting Brown Y. Srate, 124 So. 2d 481, 484 
(Fla. 1960)). the supreme court found no fundamental error 
because there is no constitutional requircmcnt that a trial court 
define reasonable doubt. The definition of fundamental error is 
accurate, but in no manner supports the conclusion that the SU- 
premc court has done away with fundamental error in sentencing. 

I agree the supreme court is narrowing the idea of fundamental 
error. Sea e.g. J.B. Y. Stare, 23 Fla. L. Weekly S44 (Fla. Jan. 22, 
1998); Curnmins: Davis. In J.B., tbe court held that there was no 
fundamental error at trial in the admission of a confession al- 
though there was no independent proof of co~us delicti. Al- 
though J.B. did not involve a sentencing error, it is obvious the 
supreme court is reexamining the fundamental error doctrine in 
Florida and is narrowing its application. However, I believe it is 
left to be seen whether the Court will adopt, as does the majority, 
the ride that “no sentencing error can be considered in a direct 
appeal unless the error has been ‘preserved’ for review i.e. the 
error has been presented to and ruled on by the trial court. This is 
true regardless of whether the error is apparent on the face of the 
record.” At this juncture, I do not think WE can say that the su- 
preme cotut has definitively eliminated fundamental sentencing 
error or direct ~cview rhcreof. That statement must be made by 
the supreme court and must be rmcquivocal. Therefore, I agree 
with the holding on costs. but disagrw with the statement rhat 
fundamental error no longer exists tn the sentencing context. T 
would also ccrrify this issue to the supreme court. (DAUKSCH, 
I., concur?..) 

::: * + 

Emplaycr-employee relations-Age discrimination-disability 
discrimination-Delay between bearing and ruling 
RDGERL. VINCENT, Appellant. Y. CONTINFNTALBAKlNG COMPANY. 
INC., cr al.. Appellccr. Slh District. Care No. 9149. Decision filed March 13. 
1998. Appeal from die Circuit COWI for Voluria County. Joseph G. Will. 
Judge. Counsel: Frederick C. Morclln of Frederick C. Morcllo. P.A.. Daytom 
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accused has a “bona tide desire” to obtain a speedy ttial and 
whether tbe accused “has diligently investigated the case” and 
“is timely prepared for trial.” (citation omitted.) This determi- 
nation is prnnarily an objective one that must be made from the 
record on a case-hy-case basis. 
The trial court evaluated the facts and made the determination 

that Brown made no bona fide effon at speedy trial. Because 
Brown. although well aware of the grounds for distlualiftcation in 
time to Rle the motion and avoid a delay in his scheduled Irial, 
waited until the day of trial to file the motion, which necessarily 
put off his trial, there is record support for the trial court’s ruling. 
The fact that Brown’s attorney went on vacation during the peri- 
od that the matter could have been called up for trial, leaving 
Brown’s defense in thchands ofanunnrepared substitute, funher . . 
supports the trial judge. 

REVERSED and REMANDED. (GRIFFIN, C.J., concurs. 
DAUKSCH. J., dissents, with opinion.) 

(DAUKSCH, J., dissenting.) I respectfully dissent. 
This is an appeal from an “Order Granting Petition for Writ of 

Prohibition.” The order finds appellant is entitled to discharge 
but “In full confidence that the lower court will act in accordance 
with this opinion, the issuance of a formal writ of prohibition is 
withheld.” It then says no motion for rehearing would be “enter- 
taincd” and directs the “clerk of the court” to issue a mandate. 
In my opinion the clerk of coutt had no mandate to enter and this 
court has no jurisdiction to determine any issues because no writ 
was issued by the circuit court. I SEC no legal distinction between 
the order in this case and an order granting a motion for summary 
judgment, which has been long considered inadequate to allow 
jurisdiction to be conferred in an appellate court. See BCH Me- 
chanicd, Inc. Y. McCoy, 584 So.2d 1067 (Fla. 5th DCA 1991); 
Nolan’s Towing &Recovery Y. Marina Tnccking, Inc., 581 So.2d 
644 (Fle. 3d DCA 1991). I would dismiss the appeal for lack of 
jurisdiction. 

1 * * 

Criminal In,~-Sentencing-Appeals-Trial conrt’s imposition 
OF costs without statutory authurity may not be reviewed by 
appellate court where defendant did not contest assessment of 
costs at time he entered plea and did not file motion to correct 
scntcnce under rule 3.800(b)-Rrl,damental error no longer 
exists in sentencing context-Court will no longer recognize 
fundamental error in sentencing context and n,ill not address 
illegal sentences on direct appeal unless issue has been preserved 
for review either by objection in the trial court or by means of n 
3.8000$ motion 
DAWD LAVERN MAODOX. Appellanr, Y. STATE OF FLORIDA. Appellre. 
51hDistrict. CaseNo. 96.3SYO. Opinion filed March 13. IWR. Appeal fromthc 
Circuit Court for 5. Johns County. Peggy E. Ready. Acting Circuit Judge. 
Counsel: Inmcr B. Fihson, Public Vefeedcr. and Andrea 1. Surer% Assirtanr 
Public Vcfcnder. t,ay,um Beach. for .+pc,lant. No hwarance for Appellec. 

EN BANC 
(GRIFFIN, C-J.) We have elected to hear this And& case en 
bane to clarify the scope of section 924.051, Florida Statutes 
(1996), which was enacted as part of the Criminal Appeal Re- 
form Act. See Ch. 96-248, Laws of Florida. At issue is whether, 
in a direct appeal, this court may strike costs imposed without 
statutory authority where the cost issues have never been pre- 
sented to the trial court. For the reasons which follow, we find 
the cost issues have not been preset?~ed for review, and we aftirm 
Maddox’s sentence. 

Matldox entered a plea of nolo contendere to burglary of a 
sttucture,z preserving his right to appeal the trial court’s order 
dcnyin 

5 
his motion to suppress. He preserved no other issues for 

appeal. He was sentenced on December 3. 1996 to five years’ 
probation. with the special condition that he serve 364 days in the 
county jail. Hc was also assessed a number of costs, including 
$1.00 for the police academy and $205 in court cost% Maddox 

did not contest the assessment of costs at the time he entered his 
plea, and he t!id not file a motion to correct his sentence under 
rule 3.800(b), although the latter two charges are improper. The 
$1.00 a?z.essment for the police academy is no longer aurhorizcd 
by stattutc. Sea l.i?!qlflin v. Stare, 664 So. 2d 61 (Fla. 5th DCA 
1995); seegwerally Millerv. Cilyoflndinrz HurboarBeoch, 453 
So. 2d 107 (Fla. 5th DCA 1984) (explaining the history of the 
assessment). Additionally, section 21.3455, Florida Statutes 
(Supp. 1996) limits to $200 the “additional court costs” which 
can be imposed by the trial court. 

In Bisson v. Srure, 696 So. 2d 504 (Fla. 5th DCA 1997), this 
coun addressed an analogous cost issue, despite the failure to file 
a rule 3.800(b) motion or otherwise preserve the issue for rc- 
view, on the basis that the cost assessment was illegal rind the 
error therefore “fundan~ental.” We now conclude, however. 
that these issues <are not reviewable on appeal unless the error is 
preserved. 

In a direct appeal from a conviction or sentence in a nonplea 
case, the Criminal Appeal Reform Act permits review of only 
those errors which ‘ague (I) fundamental or (2) have been pre- 
served for review. $924.051.(3), Fla. Stat. The word “pre- 
served,” as used in the statute, means that the issue has been 
presented to, and ruled on by the trial court. 5 924.051(l)(a), 
Fla. Stat. Where a plea of guilty or nolo contendere has been 
entered, the right of appeal is limited to legally dispositive issues 
which have been reserved for appeal. 6 924.05 1(4), Fla. Stat. As 
to this latter categoty. the Florida Supreme Court quickly held 
that, in order for this statute to bc constitutional, it must be con- 
strued “to permit a defendant who pleads guilty or nolo couten- 
derc without reserving a legally dispositive issue to nevertheless 
appeal a sentencing error, providing it has been timely preserved 
by tuotionto correct the sentence.“SeeAl,lerrdnle,tts 10 ?heFlori- 
da Rules of App&te Proccdux, GX5 So. 2d 113, 175 (Fla. 
1996). The reference to “sentenctng errors” appears to include 
those that are unlawful, as well ar Ibose that are illegal. despite 
the Supreme Court’s reference in its opinion to Robinson v. State. 
373 So. 2d 898 (Fla. 1979)’ 

Recognizing that, in the sentencing arena, the new legislation 
would preclude the appeal of many sentencing errors which 
formerly were routinely corrected on direct appeal (such as 
nonfundanlental sentencing errors apparent on the face of the 
record),> the supreme court set about creating a method for a 
criminal defendant to obtain relief from sentencing errors not 
preserved at the time of sentencing. In essence, the court created 
a sort of post-hoc device for preserving such sentencing errors 
for appeal. Fla. R. Crim. P. 3.800(b). Any error not complained 
of at the time ofsenlencc could be complained of in the trial court 
after sentencing. if done in accordance with the new rule. Thus, 
at approximately the aarne time section 924.051 became cffec- 
tivc. the Florida Supreme Court, by emergency amcndmenr to 
Florida Rule of Criminal Procedure 3.800, permitted the filing of 
a motion to cor~ct a sentence entered by tht’ trial court. provided 
the motion was ftlcd within ten days (now thirty) of the date of 
rendition of the sentence. See Anwidntous ro Florida Rub of 
Appellurc Procedure 9.02O(g) n/Id Florida Rule of Criminnl 
Procedure 3.800, 675 So. 2d 1374 (Ha. 1996). Only then. if not 
corrected by the trial court, could it be raised on appeal because it 
had been “presen’ed.” Although rule 3.800 by its terms tradi- 
tionally had been limited to illegal sentencer, subsection (b) of’ 
the rule. as amended. more broadly applies to any sentcnciny 
error. 675 So. 2d at 1375.&The Rule 3.SOO(a) procedure remains 
available to correct an illegal sentence at any time. 

The court also clarified in the amcndmenrs to the Florida 
Kulcs of Appc,llate Procedure that direct appellate review of any 
sentencing error in a nonplea case is prohibited if the issue has not 
first been presented to the trial court. 685 So. 2d at 801. The 
amendments, which bec,ame effective January 1, 1997, provide: 
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(d) Sentencing Errors. A sentencing error may nor bc rniscd on 
appeal unless the nllegcd error has tirsl been brought to tbt etten- 
tion of the lower tribunal: 

(1) at the time of sentencing; or 
(2) by motion pursuant to Florida Rule of Criminal Procedure 

3.SOOfi). 
Fle. R. App. P. 9,14O(d). The amended appellate ;ules npplica- 
blc to pleas of guilty or no contest similarly now limit the right of 
appeal to those sentencing errors which have been presened for 
review. 685 So. 2d at 799-800. 

(2)Plcas. A defendant may not appeal from a guilty or nolo 
contendere plea except as follows: 

(A) A defendant who plends guilty or nol? contendere may 
expressly reserve the right to appeal a prior cllspositivc order of 
the lower tribunal, identifying with particularity the point of law 

served. being re 
iB1 P i defendant who pleads guilty or nolo conteadcrc may 

o&&scdirectly appeal only 
(I) the lower tribunal’s lack of subject matter jurisdiction; 
(ii) a violation of tie pica agreement, if preserved by a motion 

plea. ifpreserved by a motion to withdraw 
piea; 

(iv) a sentencing error, ifpreservcd; or 
(v) as otherwise provided by law. 

Fla. R. App. P. 9,140(b)(2). 
The net effect of the statute and the amended rules is that ?IO 

sentencing error can be considered in a direct appeal unless the 
error has been “preserved” for review, i.e. the error has been 
presentedto and ruled on by the trial court. This is true regardless 
of whether the error is apparent on the fact of the record. And it 
applies across the board to defendants who plead and to those 
who go to trial. As for the “fundamental error” exception. it 
now appears clear, given the recent rule amendments, that “fun- 
damental error” no longer exists in the sentencing context. The 
supreme court has recently distinguished sentencing error from 
trial error, and has found fundamental error only in the latter 
wntext. Summers Y. Srere, 684 So. 2d 129, 129 (Fla. 1996) 
(“The trial court’s failure to comply with the statutory mandate is 
a sentencing error, not fundamental error, which must be raised 
on direct appeal or it is waived.“); Archer Y. Store, 613 So. 2d 
17, 20 (Fla.) (“Fundamental error is ‘error which reaches down 
into the validity of the rrial itself to the extent that a verdict of 
guilty could not have been obtained without the assistance of the 
alleged error.’ “), ,X-T. denied, 117 S. Ct. 197, 136 L. Ed. 2d 
134 (1996). It appears that the supreme coun has concluded that 
the notion of “fundamental error” should be limited to trial 
errors, not sentencing errors. The high court could have adopted 
‘a rule that paralleled the Criminal Appeal Reform Act, which 
would allow for review of fundamental errors in nonplea cases, 
but the court did not do so and madeclear in its recent amendment 
to rule 9.140 that unpreserved sentencing errors cannot be raised 
on appeal. 

The languapc of Rule 9.140@)(2)(B)(iv) could not be clearer. 
And why should there be “fundamental” error where the courts 
have created a “failsafe” procedural device to correct any sen- 
tenting error or omission at the trial court level? Elimination of 
the concept of “fundamental error” in sentencing will avoid the 
inconsistency and illogic that plagues the caselaw and will pro- 
vide a much-needed measure of clarity, certainty and finality. 
Even those who remain committed to the concept of “funda- 
mental error” in the sentencing context would be hard pressed to 
identify errors at sentencing that are serious enough to require 
correction in the absence of objection at the trial level. The su- 
prcme court has concluded that the only type of sentencing error 
that is even “illegal” is a sentence that exceeds the statutory 
maximum. Dnvis v. Slars, 661 So. Zd 1133, 1196. Yet. under the 
currem stautoty sentencing scheme, a sentence can exceed the 
maximum if warranted by the guidelines scmc. 

$921,0014(l)(a), Fla. Stat. (1996). Here WC are denling with 3 
$I assessment and a $5 overcharge. if an imp:‘oper $1 cost as- 
sessment is “fundamental error,” then any sentencing error, no 
matter how minor, would be fundamcctnl. 

We recognize thaf the scope of our opinion will bc affected by 
the definition given to the term “sentencing errors.” Some er- 
rors which occur at sentencing might be categorized as due pro- 
cess violations, see Richardson Y. Snare. 694 $0.2d 141 (Xi. 1st 
DCA 1997), a violation of the plea agreement, SCP Greed v. 
Sme, 700 So. 2d 384 (Fla. 1st DCA 1997).’ or even clerical 
crm. See Johnson v. Slarf, 701 So. 2d 582 (Fin. 1st DCA 1997); 
Masrey v. Srare. 6% So. 2d 607 (Fla. 5th DCA 1997). Addition- 
ally, fines and penalties are not always imposed as part OF a de- 
fendant’s sentence, but may constitute a civil pcnnlty. See. e.~., 
Bull Y. Slcte, 548 So. 2d 1103 (Fla. 19S9). All such errors, how- 
ever, are properly regarded as “sentenc,ing errors” within the 
meaning ofscction 924.051. Creating such multiple catcgoricr of 
qors which occur at sentencing also would result in the nnoma- 
lies already seen in the Current case law, wherein the courts 
(including this court) have reviewed minimal attorneys fees’ and 
various cost assessmcnts,g but refuse to review the wrong~ful 
imposition of a departure sentence or illegal hsbirualizatton 
without compliance with the dictates of section 924.051. See 
Colligonv. Slnfe, 701 So. 2d910 (Fla. 4thDCA 1997) (habituali- 
z&n); Cowan Y. Srare, 701 So. 2d 353 (Fla. 1st WCA 1997) 
(departure sentence): Johrmn V. Stare, 697 So. 2d 1245 (Fla. 1st 
DCA 1997) (depatture sentence): Middleron Y. SUP, 689 So. 2d 
304 (Fla. 1st DCA 1997) (habimalization). 

In view of our holding today, we must recede from several of 
our earlier opinions. As indicated, this court will no longer rec- 
ognize fundamental error in the sentencing cOnteXt, contrary 10 
the Statements made in Medberry Y. Smte. 699 So. 2d 857 (Fin. 
5th DCA 1997). Saldunn v. Srale, 698 So. 2d 338 (Fla. 5th DCA 
1997), Rongal Y Srare. 692 So. 2d 277 (Fla. 5th DCA 1997). 
Onit Y. Slole, 696 So. 2d 9 16 (Fla. 5th DCA 1997) ,and Birson Y. 
.Smre, 696 So, 2d 504 (Fla. 5th DCA 1996). Nor will this court 
address illegal sentences on direct appeal, unless the issue has 
been preserved for review either by objection in the trial court or 
by means of a 3.8OO(b) motion for post-conviction relief. Cf- 
On& We stress. however, that rule 3.800(a) is always available 
to obtain collateral review of an illegal sentence. Moreover, 
where properly preserved for review, both unlawful ;md illegal 
sentences can be addressed on direct appeal, regardless of whcth- 
er a plea is involved. Cf. Robinrort (limiting right of appeal to 
illegal sentences): Miller 1’. SW@. 697 So. 2d 586 (Fin. 1st DCA 
1997): Srone v. Stare, 688 So. 2d 1006. 1007-05 (Fin. 1st DCA 
1997). 

Given our interpretation of section 924.051, WC necessarily 
disagree with contrary rC$ults reached by other district courts of 
appeal, particularly insofar as these courts have continued to 
recognize fundamental error in the sentencing context. See, e.g., 
Chojnowski Y. Srare, 22 Fln. L. Weekly D2610 (Fla. 2d DCA 
Nov. 19, 1997); Pqor v. Slats, 22 Fla. L. Weekly D2500 (Fla. 
3d DCA Oct. 29, 1997); Johttson, 701 So. 2d at 382.383; Colv- 
an, 701 So. 2d at 353; Callins Y. Slare, 695 So. 2d S83 (Fla. 4th 
DCA 1997). We also disagree that sentencing errors can be 
raised on direct appeal without preservation, simply because the 
Sentence that results is illegal. See, e.g., Sratc Y. Hmvifr, 702 So. 
2d 633 (Fla. 1st DCA 1997); Smder-s Y. Slot@, 698 So. 2d 377 
(Fla. 1st DCA 1997). Finally. it seems clear that review under 
section 924.05 1 is broader than thar pcrmittedunder Robimm. in 
that it extends to unlawfu1 scnrences, ifproperly preserved. 

At the intermediate appellate level, we arc accustomed to 
simply correcting errors when we see them in criminal caiscs, 
especially in sentencing, because it seems both right and efficient 
to do so. The le$laturc and the suprcmc court have concluded. 
however, that the place for such errors to be corrected is at the 
trial level and that any defendcant who does not bring a sentencing 
error to the attention of the sentencing judg,e wilbin CI reasonable 


