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IN THE SUPREME COURT OF FLORIDA 

ALFONSO EDWARDS, 

Petitioner, 

vereus 

STATE OF FLORIDA, 

Respondent 

CASE NO. 93,000 

APPEAL FROM THE CIRCUIT COURT 
IN AND FOR SUMTER COUNTY 

PETITIONER'S BRTEF ON THE 

Petitioner was the Defendant and Respondent was the 

Prosecution in the Criminal Division of the Circuit Court, Fifth 

Judicial Circuit, in and for Sumter County, Florida. In the Brief 

the Respondent will be referred to as "the State" and the 

Petitioner will be referred to aa he appears before this Honorable 

Court of Appeal. In the brief the following symbols will be used: 

,1 R ,I - Record on appeal (Volume I) 

II T ,I - Transcript of trial proceedings of January 7, 1997 
(Volume II) 

"VD" - Transcript of & h proceedings of January 6, 1Y97 
(Volume II) 

“S ” - Sentencing proceedings of January 27 and February 3, 
1997 (Volume III) 

‘SR" = Supplemental record on appeal 
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STATEMENT OF THE CASE 

Petitioner was charged by an information filed in the Circuit 

Court of Sumter County, Florida, with sale or delivery of cocaine 

within 1000 feet of a school and possession of cocaine with the 

intent to sell or deliver. (R I.1 He was tried by a jury on 

January 6 and 7, 1997, and found guilty as charged. (T 138, 133; 

R 69, 70) On January 27, 1937, he was sentenced as an habitual 

offender to spend his life in prison for sale of cocaine and on 

February 3, 1397, he was sentenced to a concurrent term of 15 year's 

in prison for possession of cocaine with the intent to sell or 

deliver. (S 26, 33; R 82-85) 

Petitioner appealed and his convictions and sentences were 

affirmed by the Fifth District Court of Appeal on April 9, 1998. 

Edwards v. State, 23 Fla. L. Weekly D940 (Fla. 5th DCA April 3, 

1998). (APPENDIX 1). His notice of seeking this Honorable Court's 

review was filed on May 8, 1998. 
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About 8:30 in the evening of August 15, 1996, Troy Tinkham, a 

temporary employee with Corrections Corporation of America, and 

Corrections Officer Jennifer Swing were in the area of Northwest 

4th Street in Webster to make dcug buys under video and audio 

surveillance. (T 28, 23, 31, 32, 34, 44-46, 52, 58-60) They 

testified that Petitioner approached the driver's side of their 

truck and Mr. Tinkham asked if he ‘had a twenty," in response to 

which, they said, Petitioner told them to "do a block." (T 46-48, 

52, 53, 60) When they drove back to the area, they said, 

Petitioner came to the passenger's side of the truck and gave a 

rock of cocaine to Officer Swing in exchange for a twenty-dollar 

bill. (T 48, 54, 60) The video camera inside the truck was 

pointed toward the driver's side. (T 50, 60) Sumter County 

Sheriff's Deputy James Ferguson and Webster Police Officer Tony 

Stravino identified the man whom the video depicted as approaching 

the driver's side initially as Petitioner. (T 35, 36, 40, 63) 

Deputy Ferguson measured with a "traffic wheel" from the east 

edge of the pavement of Northwest 4th Street one thousand feet to 

a mark "four or five feet into the grass area of the school 

property." (T 37, 38, 40, 41) The principal of South Sumter 

Middle School was permitted to testify that he "understood" that 
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the property boundary of the school was the fence line, the point 

to which the school proprietors maintained the grounds. (T 64-68, 

711 The trial court overruled defense counsel's objection to 

allowing the State to re-call Deputy Ferguson to display and 

explain the "traffic wheel" to the jurorsI. (T 83-84) 

Prior to trial, Petitioner was offered in exchange for a 

guilty plea concurrent sentences for all of his pending cases, of 

eight or ten and a half years in prison, and the State would not 

seek habitual offender enhancement. (VD 4, 6, 17) Petitioner 

desired instead to have a jury trial but he wanted to be 

represented by counsel who was retained after the jury had been 

selected and who requested a continuance of one or two days to 

prepare for trial, (VD 4-8, IO, 12, 15-18, 20) The motion for a 

continuance was denied and Petitioner was represented at trial by 

court-appointed counsel. ND 18-20) After the guilty verdicts, 

the State announced its intention to seek habitual offender 

sentencing and Petitioner was later sentenced to life in prison as 

an habitual offender. (T 142; S 26, 33; R 82-85) 

THE COURT: Because when they do those speeding tickets that 
they always say that if the court would allow them to measure it 
with a certified tape I've never heard that used in any other term 

but I'll allow the State to recall him. (T 84) 
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SUMMARY OF ARGUMENT 

ISSUE: The Criminal Appeal Reform Act of 1996 did not 

abolish appellate courts' ability to review fundamental, serious 

sentencing errors that are obvious from and supported by the 

record. If an appellate court has jurisdiction over a case, it has 

the discretion to address unpreserved issues in order to effect 

that partion of the Criminal Appeal Reform Act which permits 

appeals from fundamental errors whether preserved or not. 

ISSUE II: Life in prison as an habitual offender constitutes 

cruel or unusual punishment for selling one piece of crack cocaine 

where Petitioner technically qualified for enhanced sentencing by 

having been released from incarceration from his most recent 

offense barely within five years' time; he had never received 

treatment for his drug addiction; and the trial court before trial 

had engaged in negotiations for a sentence of eight or ten and a 

half years in prison in exchange for a plea of guilty. 

JSSUE III: Petitioner's sentence of 15 years as an habitual 

offender for possession of cocaine with the intent to sell or 

deliver must be reversed for resentencing within the sentencing 

guidelines because drug possession offenses are not subject to 

"habitualization." 
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ARGUMENT 

THE CRIMINAL APPEAL REFORM ACT OF 
1996 DID NOT ABOLISH THE CONCEPT OF 
FUNDAMENTAL ERROR WITH REGARD TO 
SENTENCING ISSUES. 

Petitioner appealed his convictions and sentences in the 

Sumter County Circuit Court to the Fifth District Court of Appeal 

arguing, among other issues, that his sentence of life in prison as 

an habitual offender for selling cocaine within 1000 feet of a 

school constituted cruel or unusual punishment and that his 

sentence as an habitual offender for possession of cocaine with the 

intent to sell was unauthorized. a Issues II and III, m. 

The Fifth District Court of Appeal, w curiam, affirmed his 

convictions and sentences on April 9, 1998, citing Maddox v. State, 

708 So. 2d 617 (Fla. 5th DCA 1998), review pendinq, Florida Supreme 

Court Case Number 92,805. (APPENDIX 2) 

In Maddox, the Fifth District Court of Appeal interpreted the 

Criminal Appeal Reform Act of 1996 and the 1996 amendments to the 

appellate and criminal rules as eliminating the concept of 

fundamental error as it had been previously recognized and applied 

in the context of sentencing. §924.051, Fla. Stat. (1996); Rule 

3.140(d), Fla. R. App. P.; Amendments to Florida Rule of mellate 
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Procedure P.O2O(a) and Florida Rule of Criminal Procedure 3.800,675 

So. 2d 1374 (Fla. 1996). The Maddox'decision "served notice" that 

unless properly preserved by a timely objection or a denied motion 

to correct a sentence, no issue would be addressed on appeal by the 

Fifth District. The $2 bc Maddax Court expressly disagreed with 

the contrary rulings in their respective districts of the courts in 

w, 702 So. 2d 633 (Fla. 1st DCA 1997); Choinowski v. 

State, 705 So. 2d 915 (Fla. 2d DCA 1997); Prvor v. State, 704 so 

2d 217 (Fla. 3d DCA 1998); Johnson v. State, 701 So. 2d 382 (Fla. 

1st DCA 1997); Cowan v. State, 701 So, 2d 353 (Fla. 1st DCA 1997); 

Szlndlers, 698 So. 2d 377 (Fla. 1st DCA 1997); and Callins 

v. State, 698 So. 2d 883 (Fla. 4th DCA 1997). 

Petitioner asserts that the Criminal Appeal Reform Act did not 

eliminate the concept of fundamental error. Section 924.051(3) 

provides: 

An appeal may not be taken from a judgment or 
order of a trial court unleea a prejudicial error 
is alleged and is properly preserved or, if not 
wowerlv QJ&$.$m ved 
z!xsx. A judgment or sentence may be reversed on 
appeal. only when an appellate court determines 
after a review of the complete record that 
prejudicial error occurred and was properly 
preserved in the trial court cc, fi not wrowerly 
wrved. would constitute fundamental error. 

§924.051(3), Fla. Stat. (1996) * (Emphasis supplied.) The 

7 



Legislature thus specifically recognizes the continued viability of 

the concept of fundamental error, including sentencing errors. 

Although the Maddox Court concludes that the 1996 appellate- and 

criminal-rule amendments eliminated appellate review of fundamental 

sentencing errors, giving such effect would render them improper as 

"judicial legislation," rewriting a specific legislative enactment. 

+Ticce, g. g., Hyche v. State, 619 So. 2d 231, 236 (Fla. 1993) 

("Courts may not go so far in their narrowing constructions so as 

to effectively rewrite legislative enactments"). 

Petitioner urges this Honorable Court to follow the reasoning 

and conclusion of Qenson v. State, 23 Fla. L. Weekly D1216 (Fla. 2d 

DCA May 13, 1998), that chose to address two serious sentencing 

issues that were addressed on appeal but not preserved in the trial 

court, i. &., that the defendant had been sentenced, as was 

Petitioner, as an habitual offender for possession of cocaine and 

that the written sentence increased the sentence that had been 

orally pronounced. The Denson Court wrote that in some respects 

the Criminal Appeal Reform Act codified the appellate courts' own 

restrictions on their standard of review; but the Denson Judges 

recognized that: 

. When this court already has jurisdiction 
over a criminal appeal because of a properly 
preserved issue, we do not avoid a frivolous appeal 
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or achieve efficiency by ignoring serious, patent 
sentencing errors. Limiting our scope or standard 
of review in these circumstances is not Only 

inefficient and dilatory, but also risks the 
possibility that a defendant will be punished in 
clear violation of the law. 

* * * 

If the goal of criminal appeal reform is 
efficiency, we are hard pressed to argue that this 
court should not order correction of an illegal 
sentence or a facial conflict between oral and 
written sentences on a direct appeal when we have 
jurisdiction over other issues. Although it is 
preferable for the trial courts to correct their 
own sentencing errora, little is gained if the 
appellate courts require prisoners to file, and 
trial courts to process, more postconviction 
motions to correct errors that can be safely 
identified on direct appeal. Both Mr. Denson and 
the Department of Corrections need legal written 
sentences that accurately reflect the trial court's 
oral ruling. we conclude that the scope and 
standard of review in a criminal case authorizes us 
to order correction of such a patent error. 

Efficiency aside, appellate judges take an 
oath to uphold the law and the constitution of this 
state _ The citizens of this state properly expect 
these judges to protect their rights. When 
reviewing an appeal with a preserved issue, if we 
discover that a person has been subjected to a 
patently illegal sentence to which no objection was 
lodged in the trial court, neither the constitution 
nor our own consciences will allow us to remain 
silent and hope that the prisoner, untrained in the 
law, will somehow discover the error and request 
its correction. If three appellate judges, like a 
statue of the "see no evil, hear no evil, speak no 
evil" monkeys, declined to consider such serious, 
patent errors, we would jeopardize the public's 
trust and confidence in the institution of courts 
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of law. Under separation of powers, we conclude 
that the legislature is not authorized to restrict 
our scope or standard of review in an unreasonable 
manner that eliminates our judicial discretion to 
order the correction of illegal. sentences and other 
serious, patent sentencing error=. 

d., 23 Fla. L. Weekly at 1217-1218. 

By contrast, the Fifth District Court of Appeal finds'little 

risk" of injustice in the new procedures as interpreted by Maddox: 

if any aspect of a sentencing is "fundamentally" erroneous and if 

counsel fails to object at sentencing or file a motion within 

thirty days in accordance with the rule, the Court wrote, the 

remedy of ineffective assistance of counsel will be available. 

rd. I 708 So.2d at 621. That is, the Maddox Court finds acceptable 

an appellate system which requires judges to ignore obvious, 

demonstrable errors and then leave it to a ‘prisoner, untrained in 

the law, [toI somehow discover the error and request its 

correction." & Denaon, sunra. 

For the Criminal Appeal Reform Act to be constitutional and 

just, it must be, and Petitioner asks that it be, declared to 

preserve appellate courts' discretion to grant relief in cases 

presenting fundamental or obvious sentencing errors supported by 

the record. The decisions of the Fifth District Court of Appeal in 

Maddox, i?d&x!a, and in the instant case should be reversed and this 
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cause remanded with instructions to consider and grant relief on 

the grounds presented in Issues II and III in this appeal. 
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,  I  

.  .  .  

T--, 

i’ 

~%X.JE II 

PETITIONER'S SENTENCE OF LIFE IN PRISON AS AN 
HABITUAL OFFENDER CONSTITUTES CRUEL OR UNUSUAL 
PUNISHMENT UNDER ARTICLE I SECTION 17 OF THE 
FLORIDA CONSTITUTION AND WAS THE PRODUCT OF 
VINDICTIVENESS FOLLOWING PETITIONER'S REFUSAL TO 
PLEAD GUILTY. 

Prior to his trial, Petitioner was offered the opportunity to 

plead guilty to the charges in this case and in other pending 

cases, and be sentenced to concurrent terms totalling eight years 

in prison. (VD 4, 6) When the lawyer whom he wished to retain to 

represent him at trial appeared in the courtroom, Judge Stancil 

told him "as a courtesy" that the State had offered an eight-year, 

sentence but would be "pushing for life" if Petitioner was 

convicted at trial. CT 16) The prosecutor questioned whether the 

offer was for an eight- or a ten-and-a-half-year sentence but was 

"not going to object to whatever the Court does." (T 17) Judge 

Stancil stated, \\Well I understand your situation and I would 

probably concur at this point." CT 17) 

After the jury's verdicts of guilty, the prosecutor announced 

that the State would seek enhanced sentencing of Petitioner as an 

habitual offender. (T 142) At the sentencing hearing three weeks 

later, the State was able to show that Petitioner had been 

convicted of several felonies in the past and that he had been 
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1: , . 

released from incarceration for his most recent conviction four 

years and 350 days prior to the date of the offenses for which he 

was sentenced in this case, or approximately two weeks within ,the 

threshold for qualifying for habitual offender sentencing. 6. 

775.084(1) (a)2.(b), Fla. Stat. (1995). (S 7-16, 19) Defense 

counsel argued that Petitioner only marginally met the criteria for 

habitual offender sentencing and that Petitioner's main problem was 

his own addiction to drugs, for which he had never received any 

treatment. IS 22-25, 32, 33) The maximum sentence recommended by 

the sentencing guidelines was 131.5 months, or almost eleven years, 

in prison. (R 86-88) Judge Stancil declared that Petitioner met 

the criteria for habitual offender sentencing and sentenced him to 

life in prison for selling cocaine near a school. (S 26; R 82-85) 

In Hale v. State, 630 So. 2d 521 (Fla. 1993), and uams v'. 

u, 630 So. 2d 534 (Fla. 1993). this Honorable Court clearly 

stated that the Florida Constitution requires proportionality 

review by an appellate court of a non-capital sentence in the 

appropriate case. This Court declined in both of those casea to 

conduct such a review, not because it is not required but because, 

in Hale's case, the concurrent terms totalling 25 years in prison 

for sale and possession of cocaine did not "rise to the level of 

cruel or unusual" and, in Williams' case, the issue was rendered 

13 



moot by the District Court's reversal and remand of his sentence 

for resentencing. Specifically, ,a held that it was not 

necessary to delineate the "precise contours" of the Florida 

guarantee against cruel or unusual punishment because Hale's 

sentence is "clearly not disproportionate o." U.., 630 

SO. 2d 526. Thus, this Court has declared that Florida's 

constitution requires that sentences must be reviewed for their 

proportionality both to sentences imposed in like cases and to the 

crimes committed. 

In Coe v. State, 633 So. 2d 38 (Fla. 5th DCA 1994), the Fifth 

District Court of Appeal wrote that: 

[IJf an appellant seeks 
"'proportionality review' of criminal 
penalties," as this appellant does, 
then a record to support such a 
review must come from below (the 
trial court) and some direction on 
how to make such a review (from the 
supreme court) would be helpful. See 

v. St-, [630 So. 2d 534 
(Fla. 199311. 

This Honorable Court has clearly stated that the Florida 

Constitution requires proportionality review by the appellate court 

of a non-capital sentence in the appropriate case. Petitioner's is 

the appropriate case. His sentence is disproportionate to his 

crime and is particularly disproportionate to the sentence he could 
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have received had he not exercised his right to a trial. 

An accused may not be subjected to more severe punishment for 

exercising his constitutional' rightto stand trial. Mitt 

-, 521 So. 2d 185 (Fla. 4th DCA 1988), When an accused 

voluntarily chooses to reject or withdraw from a plea bargain, he 

retains no right to the rejected sentence and by rejecting the 

offer of a lesser sentence he assumes the risk of receiving a 

harsher sentence. &J.; Frazier v. State, 467 So. 2d 447 (Fla. 3d 

DCA 1985). The Mitchell Court noted, however, that "when the trial 

judge is involved with the plea bargaining, and a harsher sentence 

follows the breakdown in negotiations, the record must show that no 

improper weight was given to the failure to plead guilty." Id. I 

521 So. 2d at 188. 

There is nothing in the record of this cause to explain the 

immense disparity between the ten-and-a-half-year maximum sentence 

offered to Petitioner before trial and the life-without-parole term 

that was imposed following his exercise of the right to a trial. 

The very possibility of judicial vindictiveness, moreover, compels 

that Petitioner's sentence be reviewed for constitutional 

proportionality pursuant to Hale v. State, supra. As his lawyer 

and he pointed out, Petitioner's primary problem is his dependence 

on or addiction to drugs. (S 22-25) In eon v. Cal., 
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370 W. S. 660, 82 S. ct. 1417, 8 L. Ed. 2d 758 (1962), the Supreme 

Court held that although a state has broad power to regulate drug 

traffic within its borders and may make possession of narcotics a 

crime, a statute which makes it a crime to be addicted to narcotics 

inflicts a cruel and unusual punishment. The Supreme Court did not 

consider the brevity of the authorized sentence--of ninety days--in 

Robinson to dilute the argument against it, because "Even one day 

in prison would be a cruel and unusual punishment for the 'crime' 

of having a common cold." Id. I 370 U.S. at 667. 

Were it not for the fact that Petitioner officially qualified 

for classification as an habitual offender, Judge Stancil would 

have been precluded from increasing the ten-and-a-half-year 

sentencing guidelines term on the basis of Appellant's being a drug 

addict. &, P. y,, Vance v. State, 475 So.2d 1362 at 1363 (Fla. 

5th DCA 1985). wherein the Court wrote: 

. . Drug dependency, like a 
mental health problem, is a treatable 
medical and psychological condition. 
Prison is no "cure" for either. . , 

U., 475 So.2d at 1363. 

Petitioner's sentence of life in prison with no opportunity to 

earn gain-time or parole constitutes cruel or unusual punishment, 
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petitioner asks this Honorable Court to conduct a review of his 

sentence for proportionality or to remand this cause to the Fifth 

District Court of Appeal with directions to conduct such a review 

in conformity, with Hale v. State, 6uT5ra, and the Florida 

Constitution. Art. I E.17, Fla. Const. 
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PETITIONER WAS IMPROPERLY SENTENCED AS AN HABITUAL 
OFFENDER FOR POSSESSION 0~ COCAINE WITH THE INTENT 
TO SELL. 

Under Count Two of the information filed herein, Petitioner 

was convicted of possession of cocaine with the intent to sell or 

deliver. (R 1, 70; T 139) A week after he was sentenced as an 

habitual offender to spend his life in prison for selling cocaine 

within 1000 feet of a school, Petitioner was brought back to court 

for imposition, of sentence for possession of cocaine and he was 

sentenced to a concurrent term of 15 years in prison. (S 31) The 

sentencing order reflects that he was sentenced as an habitual 

offender on both counts. CR 84) Section 775.084(1) (a)3 does not 

permit habitualization where the felony for which a defendant is 

being sentenced is a violation of Section 893.13 relating to the 

purchase or possession of a controlled substance. See Jackson v. 

State, G51 So. 2d 242 (Fla. 5th DCA 1995). The 15-year sentence 

for possession of cocaine, and the Fifth District Court of Appeal's 

refusal to address the error in imposing the sentence, must be 

reversed and this cause remanded to the trial court for correction 

of the sentencing order to strike the habitual offender 

classification for Count Two and for resentencing within the 

sentencing guidelines. 

18 



CONCLWSION 

For the reasona expressed in .Issue I herein, Petitioner 

respectfully requests that this Honorable Court quash the decision 

of the Fifth District Court of appeal in Maddox v. State, 708 So. 

2d 617 (Fla. 5th DCA 1998), review pendinq, Florida Supreme Court 

Case Number 92,805; and, for the reasons expressed in Issue II 

herein, direct the Fifth District Court of Appeal to review his 

sentence for proportionality and for the possibility that its 

imposition was vindictive; and, for the reasons expressed in Issue 

III herein, vacate his sentence for possession of cocaine with the 

intent to sell or deliver, order that his adjudication as an 

habitual offender therefor be stricken, and remand this cause for- 

resentencing on Count Two within the sentencing guidelines. 

Respectfully submitted, 

JAMBS B. GIBSON, PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

BRYNN NEdTON 
ASSISTANT PUBLIC DEFENDER 
Florida Bar Number 175150 
112-A Orange Avenue 
Daytona Beach, Florida 32114-4310 
904-252-3367 

COUNSEL FOR PETITIONER 
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CERTIFICATE,OF SERVICS 

I HEREBY CERTIFY that a copy hereof has been furnished to the 

Honorable Robert A. Butterworth, Attorney General, 444 Seabreeze 

Boulevard, F'ifth Floor, Daytona Beach, Florida 32118, by delivery 

to his basket at the Fifth District Court of Appeal; and by mail to 

Mr. Alfonzo Edwards, 35 Apalachee Drive, Sneads, Florida 32460, 

this 7th day of August, 1998. 

ATTORNEY 
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Newton, Assistant Public Defender. Daytona Reach. 
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PER CURIAM. 
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*lo6947 NOTICE: THIS OPINION HAS NOT 
BEEN RELEASED FOR PUBLICATION IN THE 
PERMANENT LAW REPORTS. UNTIL 
RELEASED, IT IS SUBJECT TO REVISION OR 
WITHDRAWAL. 

David Laveru MAUUGX, Appellant, 
Y. 

STATE of Florida, Appellee. 

No. 96.3590. 

District Court of Appeal of Florida, 

FiRh District. 

March 13, 1998. 

Appeal from the Circuit Court for St. Johns 
County, Peggy E. Ready, Actiug Circuit Judge. 

James R. Gibson, Public Defender, and Andrea J. 
Surette, Assistant Public Defender, Daytona Beach. 
lor Appellant. 

No Appexmce for Appcllcc. 

EN BANC 

GRIFFIN, Chief Judge. 

**l We have elected to hear this Anders (FNI) 
case en bane to clarify lhe scope of section 924.051, 
Florida Statutes (1996). which was enacted as part 
of the Criminal Appeal Reform Act. See Ch. 
96-248, Laws of Florida. At issue ir whether, in a 
direct appeal, this coun may strike costs imposed 
with,orrt statutory authority where the cost issues 
have never hccn presented to the trial court. For the 
teasons which follow, we fhld the cost issues have 
not been preserved for review. and we affirm 
Maddox’s sentence, 

Maddox entered a plea of nolo contendere to 
burglary of a structure. (FNZ) preserving his tight to 
appeal lhe trial court’s order denying his motion to 
suppress. He preserved no other issues for appeal. 
(FN3) He was sentenced on December 3, 1996 to 
five years’ probation, with the special condition that 
he serve 364 days in the county jail. He was also 
assessed a number of costs, including $1 .oO for the 
police academy and $205 in court costs. Maddox 
did not contest the assessment of costs at the time he 

entered his plea, aud hc did uot file a motion to 
cotrcct his sentence under rule 3.800(b), although 
the latter two charges are improper. The $1.00 
assessment for the police academy is no longer 
authorized by statute. See Laughlin v. Srare. 664 
So.2d 61 (Fla. 5th DCA 1995): see generally Miller 
Y. City of Indian Harbour Beach, 453 So.2d 107 
(Fla. 5th DCA 1984) (explaining the history of the 
asressmenl). Additionally, section 27.3455. Florida 
Statutes (Supp. 1996) limits to $ZlN) the “additional 
eoun costs” which can be hnposed by the trial court. 

In Bisson v. Srare. 696 So.2d 504 (Fla. 5th DCA 
1997). this court addressed au analogous cost issue, 
despite the failure to file a rule 3.8OO(b) motion or 
otherwise preserve the isrue for review. on the hasis 
that the cost assessment was illegal and the error 
therefore “fundamental. ” We now conclude, 
however, that these issues are not reviewable on 
appeal unless the etror is preserved. 

In a direct appeal from a conviction or sentence in 
a nonplea case, the Crhninal Appeal Reform Acl 
permits review 01 only those er~ots which are (1) 
fundamental OI (2) have been preserved for review. 
5 924.051(3), Ph. Stat. The word “prcservcd,” as 
used in lhe statute, means that the issue has been 
presented to, and ruled on by the trial cowt. $ 
924.051(1)(@. Fla. Stat. Where a plea of guilty or 
nolo contendere has been entered, the right of appeal 
is limited to legally dispositivc issues which have 
been reserved for appeal. $ 924.05 l(4). Fla. Smt. 
As LO lhis latter category, the Florida Supreme 
Court quickly held that, in order for this statute to 
be constitutional, it must be construed “to permit a 
defendant who pleads guilty OT nol,o contendere 
withoul reserving a legally dispositive issue to 
nevertheless appwl, a sentencing error, providing it 
has been timely preservw/ by motion to correct the 
sentence.” See Atnetidtnenls ,o rhe Florida Rules ,q 
Appellate Procedure, 6x5 So.Zd 773, 775 (Ma. 19%) 

The reference to “sentencing crrots” appears to 
include lhose that are unlawful, a$ well as those that 
ate illegal, despite the Supreme Court’s reference in 
ils opinion to Robinsorf v. Smre, 373 So.2d 898 
(Fla.1979). (FN4) 

**2 Recognizing that, in the sentencing arena. the 
new legislation would preclude the appeal uf many 
sentencing errors which formerly were routinely 
corrected on direct appeal (such as nonfundamental 
sentencing errors apparent on the face of rhc 
record), (FN.5) the supreme court Set about creating 
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a method for a criminal defendant to obtain relief 
from sentcnciny errors not preserved at the thne’of 
sentencing. In csscnce, the court created a sort of 
post-hoc device for preserving such sentencing 
errors for appral. Fla. R.Crim. P. 3.8DO(b). Any 
error not complained af at the time of sentence 
could be complained of in the trial court al’tcr 
sentencing, if done in accordance with the new rule. 
Thus, at approximately the same lime section 
924.051 became effective, the Florida Suprcmc 
Court, by cmcrgency amendment to Florida Rule of 
Criminal Procedure 3.800, permitted the filing of a 
motion to correct a sentence emered by the trial 
court, provided the motion was riled wilhin ten days 
(now thirty) 01 the date of rendition of the semence. 
See Amendnzents to Floridu Rule of Appellate 
Pwcrdurr 9.02O(g) and Florida Rule of Criminal 
Procedure 3.8W, 615 So.Zd 1374 (Fla.1996). Only 
then, il’ not corrected by the trial COUH, could it be 
raised on appeal because it had been ‘“preserved.” 
Although rule 3.800 by its terms traditionally had 
been limited to ill@ sentences, subsection (b) of 
the rule, as amended. more broadly applies to any 
sentencing error. 675 So.2d at 1375. (FN6) The 
Rule 3XOO(a) procedure remains available to correct 
‘m illegal senlcnce at any time. 

The court also clarified in the amendments to the 
Florida Rules 01 Appellate Procedure that direct 
appellate review of any sentencing error in a 
nonplea case is prohibited if the issue has not first 
been presenrcd to the trial court. 685 So.2d at 801. 
The amendmems. which became effective January 
I, 1997. provide: 

(tl) Sentencing Errors. A sentencing error may not 
be raised on appeal unless the alleged error has 
lirst, been broughl to the attention 01 lh,c lower 
tribunal: 

(I) at the time of scnlencing; or 

(2) by motion pursuant to Florida Rule of 
Criminal Procedure 3,80O(b). 

Fla. R.App. P. 9.140(d). The amended appellate 
rwlcs applicable to pleas of guilty or no conte8t 
similxly now limil the right of appeal to those 
sentencing errors which have been ptcscrvcd for 
review. 685 So.Zd at 799.800. 

(2) Pleas. A deiiindant may not appeal from a 
guilty or nolo contendere plea exccpl as follows: 

(A) A defendant who pleads guilly or nolo 
contendere may cnprcssly reserve the right to 
appeal a prior dirpositivc order of the lower 
tribunal, identifying whh particularily the point, of 
law being reserved. 

(B) A defendant who plcads guilty or nolo 
contendere may otherwise directly appeal only 

(I) the lower tribunal’s lack UT subject matter 
jurisdiction: 

**3 (ii) a vinlat,i,on of the plea agreement, if 
preserved by a motion to withdraw plea; 

(iii) an involuntary plea, if preserved by a 
motion to withdraw plea; 

(iv) a sentencing error, if preserved; OT 

(v) as otherwise provided by law. 

FLa. R.App. P. 9.140(b)(2). 

The net el’l’cct of the statute and the amended rules 
is that no sentencing error can be considered in a 
direct appeal unless the error has been “preserved” 
for review. i-c. the error has been presented to and 
ruled on by the trial courl. This is true regardless of 
whether the error is apparent on lhe lace of the 
record. And it applies across lhc board to 
defendants who plead and to those who go lo trial. 
As for lhc “fundamental error” exception. it now 
appears clear, given the recent rule amcndmcnts, 
lhal ‘“fundamental error” no longer exists in Ihc 
sentencing cmnext. The supreme coun has recently 
distinguished sentencing error from trial error. and 
has found fundamental error only in the latrer 
context. Summers Y. Slete. 684 So.2d 729, 129 
(Fla. 1996) (“The trial Courl’s failure to comply wilh 
the statutory mandate is a sentencing error, not 
fundamental error, which mual be raised on direct 
appeal or it is waived.“); Archer V. Smlr. 673 
So.2d 17, 20 (Fla.) (“Fundamct~tal error is ‘error 
which reaches down intu Ihc validity of the trial 
itself to the extent that a verdict, of guilty could tlot 
have been obtained wil,hout the assistzmce of the 
alleged error.’ “). cert. dmied, --- U.S. ----, 117 
S.Ct. 197. 136 L.Ed.Zd 134 (1996). It appears thal, 
the supreme comt has concluded that the notion of 
“fundamenlal error” should be lhnited to trial errors, 
not scnlencing errors. The high court could have 
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adopted a rule thal paralleled the Criminal Appeal 
Reform Act, which would allow for review df 
frmdamental errors in nonplea cases, but the court 
did nnt do so and made clear in its recent 
amendmenl~ lo rule 9.140 that unpreserved 
sentencing errors cannot be raised on appeal. 

The language of Rule 9,140(b)(2)(B)(iv) could no1 
be clearer. And why should there be “fundamental” 
error where the courlli have created a ‘“failsafe” 
procedural device to correct any seutencing error *r 
omission at the trial court Icvcl? Eliminarion of the 
cmcept of “hmdamental error” in sentencing will 
avoid rhe inconsistency and illogic: that plagues the 
caselaw and will provide a much-needed measure of 
clarity, certainty and finality. Even those who 
remain committed to the concept of “fundamental 
error” in the sentencing context would be hard 
pressed to identify errors at sentencing that are 
serious enough to require correction in the absence 
of objection at the lrial level. The supreme court 
has concluded rhar the only lypc UT sentencing error 
that is even “illegal” ia a sentence that exceeds the 
starutory maximum. Davis v. State, 6hl &.&I 
1193, 1196. Ycl. under the current statutory 
sentencing scheme, a scnlcncc can exceed the 
maximum it warrauted by the guidelines score. $ 
921.0014(1)(;~). Fin. Stat. (IYYh). Here we are 
dealing wirh a $1 as*cssnlent nud a $5 overcharge. 
If an improper $I cost assessment is “fundamental 
error.” lbcn any sentencing error, no matter how 
minor, would br lundamenral. 

**4 We recognize that the scope of our opinion 
will be affected by the definitiou given to the term 
“sentencing errors.” Some errors which occur at 
senlcncing might be categorized as due process 
violalions, see Richnrd%wn Y. State, 694 So.2d 141 
(Fla. 1st DCA 1997), a violalion of the plea 
agreement, st’e Green Y. State, 700 So.2d 384 (Fla. 
Is1 DCA 1997), (FN7) or even clerical error. See 
Johnson v. Slate, 701 So.Zd 3x2 (Fla. lsr DCA 
1997); Masst’y V. Strrte, 198 So.Zd 607 (Fla. 5th 
DCA IYY7). Additionally, Ci,nes and penalties arc 
nol always imposed as part of a defcndaut’s 
sentence. but may constitute a civil penalty. See, 
e.g., Rull II, Stare, 548 So.Zd 1103 (Fla.1989). All 
such errors, however, arc properly regarded as 
“sentencing errors” wirhin the meaning of section 
924.051. Creating such multiple categories of 
errors which occur at sentencing also would result in 
the anornalics already seen in the current case law, 
wherein the courts (including lhis court) have 

reviewed minimal attorneys fees (FN8) and various 
cost assessments, (FN9) but r&se to rcvicw lhc 
wrongful imposition of a departure seutence or 
illegal habitualization without compliance with the 
dictates of section Y24.05 I. See Colligan v. State, 
701 So.2d 911) (Fla. 4th DCA 1997) 
(habitualization): Cowan V. State, 701 So.Zd 353 
(Fla. 1st DCA 1997) (departure sentence): Johnson 
v. Slate, 697 So.2d 1245 (Fla. 1st DCA IYY7) 
(departure scmcncc): Mid&ton Y. State, G89 So.2d 
304 (Fla. 1st DCA 1997) (habitualization). 

In view of our holding today, we must recede from 
several of our earlier opinions. As indicated, this 
court will no longer recognize fundamental error in 
Lhe sentencing context, contrary to the staterncnts 
made in Mwiberry v. State, 699 So.2d 857 (Fla. Slh 
DCA 1997), Soldorm v. State, 698 So.2d 338 (Fla. 
5th DCA 1997), Range1 v. State, 692 So.2d 277 
(Fla. 5th DCA lYY7). Orliz v. Stuta. 696 So.2d 916 
(Fla. 5th DCA 1997) and Uisson v. State, 696 So.Zd 
5W (Fla. 5lh DCA 1,996). Nor will this court 
address illegal sentences on direct appeal, unless rhe 
issue has been preserved for review either by 
objection in the trial court or by means of a 3.8Ml(b) 
motion for post-conviction rclic1. Cj Ortiz. We 
slress, however, that rule 3.800(a) is always 
available to obtain collateral rcvicw of an illegal 
sentence. Morcovcr. where properly prcscrvcd for 
review, both unlawful and illegal sentences can be 
addressed on dirccl appeal. regardless of whclhcr I 
plea is involved. Cf. Robinson (limiting right of 
appeal to illegal scnrences); Miller Y. Stutc, 697 
So.2d 586 (Fla. 1st DCA 1997): Stone v. Srute, 688 
So.2d 1006. 1,007-08 (Fla. 1st DCA 1997). 

**5 Given our interpretation of section 924.051, 
we necessarily disagree with contrary results 
reached by other divl.rict courts of apgcal. 
particularly insofar as these courts have continued to 
recognize fundamental error in the sentencing 
context. See, e.g., Cho;mwki v. State, 22 Fla. L. 
Weekly D26h0 (Pla. 2d DCA Nov. 19. 1997); 
Pvor Y. StatP, 22 Fla. L. Weekly DZSOO (Fla. 3d 
DCA 0~1.29, 1997); lohrtson, 701 So.2d at 
382-383; Cownn, 701 So.Zd a~ 353; Callins v. 
Stme. 698 So.2d 883 (Fla. 4th DCA lYY7). WC 
also disagree that sentencing UTOIB c~?n be raised on 
direcl appeal without preservation, simply because 
the sentence that results is illegal. See, e.g.. State 
Y. Hewitt. 702 So.2d 633 (Pla. 1st DCA 1997); 
Sunders Y. State, 698 So.2d 377 (Fla. 1st DCA 
1997). Finally, it seems clear that review under 
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section YZUS’I is broader than that permitted under 
Robinson, in that it cxtcnds to unlawful sentences, if 
properly preserved. 

At lhe intermediate appellate level. we are 
accustomed to simply correcting errors when we see 
them in criminal crises, especially in sentencing, 
because it seems both right and efficient to do so. 
The legislature and the supreme court have 
concluded, however. that lhc place for such errors 
to be corrected is at the trial level and that any 
defendant who dots not bring a sentencing error to 
the attention of the sentencing judge within a 
reasonable time cannot expect relief on appeal. This 
is a policy decir;ion that will relieve the workload of 
the appellate courts and will place correction of 
alleged crrurs in the h.ands of the judicial uftieer best 
able to investigate and to correct any crrur. 
Evenlu;tlly, trial counsel may even recognize the 
labor-saving and I-eputation-etlhancinL: benefits of 
being adequately prepared for the sentencing 
hearing. Certainly, there is little risk that a 
defendant will sufl~ art injustice because 01 lhir new 
procedure; if any aspect ol a sentencing is 
‘“fundamentally” erroneous and if counsel fails tn 
object at sentencing or file a motion within thirty 
days in accordance with the rule, the remedy of 
ineffective assistance of counsel will be availabtc. It 
is hard lu imagine that the failure to preserve a 
sentencing error that would formerly have been 
characterized as “fundamental” would not support an 
“ineffective assistance” claim. 

The defendant in this ca?.e was sentenced on 
Decernbcr 3. 1996 after cnteriy a plea of no 
wntest. He did not eontest the assessment of costs 
at sentencing, ‘and he did not file a motion to correct 
his sentence under rule 3.8OO(b). Thus, neither cost 
iwc has ken preserved for review and neither 
issue can be addressed on appeal. 

AFFIRMED. 

DAUKSCH, COBB, W. SHARP, GOSHORN, 
HARRIS, PETERSON and ANTOON JJ., eoncur. 

THOMPSON, J., concurs and dissents in part, 
with opinion. in which DAUKSCH. I., concurs. 

THOMPSON, Judge, concurring in part, 
dissenting in part. 

**6 To the extent that the decision recedes from 

prior opinions of this Court, 1 agree with the 
majority that cost assevstnents cannot be reviewed as 
fundamental error. See M~Ih@rry: Rungcl: Quiz, 
Biswn. Huwever. I do not agree there is support 
for the statement, which I consider to hc diclum. 
that the Florida Supreme Court has eliminated 
“fundamental error” in the sentencing context. This 
wurt cites Summers and Archer in support of this 
statement, but the cases stand for different 
principles. 

In Summers. the supreme court answered a 
certified question dealing with juvenile sentencing. 
The issue before the courl was whether a trial 
court’s failure to consider the criteria of section 
39.05(7)(C), Florida statutes (1991) and 
contemporaneously reduce its evaluations and 
findings to writing could be raised collaterally. ‘The 
Court, relying on its decision in Davis Y. State,, ,561 
So.Zd 1193 (Fla.1995), held that absent a 
contemporaneous objection, “[Tlhe trial ct)tnt,‘s 
failure to comply with the st,atrnory mandate is a 
sentencing error, not fundamental error. which must 
be raised on direct appeal or it is waived. ” Snrrnm~s 
at 729. Davis st‘ulds first for the principle that the 
failure of the trial court to file contcmpvraneous 
written reasons for a departure sentence which is 
within the statutory maximum is not an illegal 
sentence. Id. BI 1196. Second, it stands ror the 
principle that the failure of the trial court to file 
contemporaneous written rca~ons is not fund,amental 
error if the sentence is within, the statutory 
maximum. Id. at 1197. 

Archer was a death penalty resentencing case. The 
issue on appeal relevant to this cave was 
fundamcntrd error as related tu the failure of the trial 
court to give the reasonable doubt, instruction to the 
resentencing jury. The defendant did not make a 
COnlempor~aneous objection at trial and allcmpted to 
raise lhe issue for the lirst t,ime on appeal. The 
supreme court held that the failure of the trial court 
to give a jury instruction defining rcasunable doubt 
at the resentencing was not fundamental error. Id. 
at 20. Since the defendant did not object, review 
could only be granted if there was fundamental 
error. Repeating the definition of fundamctrral error 
from Srase v. Delva, 575 So.Zd 643, 644-64s 
(Fla.1991) (quoting Brown v. Stat@, 124 So.2d 481, 
484 (Fla.1960)). the supreme court found no 
fundamental error beenuse there is no constitutionai 
requirement that a nial Court define reasonable 
doubt. The definition of fundamental error is 
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accurate, but in no manner supports the conclusion 
that the supreme court has done away with 
fundanmUal error in scnteneing. 

l *7. I agree the supreme court is narrowing the 
idea of fundamental error. See e.g. J.B. v. Sr&. 
23 Fla. L. Weekly S44 (Ha. Jan. 22, lYYS); 
Cuormins: Davis. In J.B.. the court held that there 
was no lundamental error at trial in the admission of 
a confession although there was no independent 
proof of corpus dclicli. hlthougb J.B: did not 
involve a sentencing error. it is obvious the supreme 
court is reexamining the fundamental errctr doctrine 
in Florida and is narrowing its application. 

However, I believe it is lcll to be seen whether the 
court will addopt. as does the majority, the rule that 
‘no sentencing errrrr can be considered in a direct 
appeal unless the error has hceo ‘preserved’ for 
review i.e. the error has been presented to and ruled 
on by lhe trial court. This is true regardless of 
whether the error is apparent on tbe t&e of the 
record.” At this juncture, I do not think we can say 
l,hat the supreme court hay deiinitively eliminated 
fnndamcntal sentencing error or direct review 
thereof. TM statement must be rnadc by the 
supreme court aud must be uncyuivocal. Therefore, 
I agree with tha holding on costs, but disagree with 
the slatcmcut that fundamental crrur no longer exists 
in the sentencing context. I would also certify this 
issue to the supreme court. 

DAUKSCH. J., concurs. 

FNI. See Andus v. Califrruiu, 386 U.S. 73X, 87 
S.Ct. 1396, 1X L.Ed.2d 493 (1967). 

FN2. $ 810.02. Fla. Stat. (1995). 

FN3. As to the motion to suppress, we fmd no 
error. SPP Florida v. Emtick, 501 U.S. 429, 111 
S.Ct. 2382, II.5 L.Ed.2d 389 (IYYI,): see a/so 
Pop~le Y. Stnte. 626 So.2d 185 (Fla.1993); Hosqv 
“. SMa, 627 So.Zd 1289 (Fla. 5th DCA 1993), 
rev& dmied, 639 So.Ztl 978 (Fla. 1994). 

FN4. It is likely that when Robinson v. State, 373 
So.Zd XY8 (Fla.1979) was decided, the term 
“illegal sentence” was undcrstuod to have a 
somewhat broadcr meaning than later explained in 
Davis v. Slare. 661 So.2d 1193 (Fla. 1995). In 
Robinson, the court held that a defendant who 
pleads guilty is permitted to appeal the unreserved 
issues of illegality of his sentence, subject-matter 

jurisdiction, the failure of the government to abide 
by a plea agreement, and the volunt~ary and 
intelligent character of the plea. The supreme 
court has now said that the statute musf be 
construed to permit an appeal of all “sentencing 
errors,” assuming those errors have been preserved 
for review. 68.5 So.Zd at 775. 

FNS. Under the caurt’fi prior d&ions, an exception 
IO the rcyuircmcnt of preservation of error was 
made ,fot scmeucing etrurs appxent on the face of 
the record, which were reviewable uu direct 
appeal. even in the absence of a contentporanCous 
objection and regardless of whclhcr the error was 
fundamental, since as to these errors the purpose of 
the contemporaneous objection rule was not, 
present. See generrrlly State v. Montague, 682 
So.td IO85 (Fla. IYY6) (stating that 
contemporaneous objection rule does not apply to 
sentencing errors apparent on face of record, and 
such errors may bc raised for first time on appeal); 
Davis v. State, 661 So.Zd at 1197: cf Taylor v. 
S/ufe. 601 So.ld 540 (Fla. 1992) (sentencing errors 
requiring rc%olution of factual matters not 
comalned in record cannot generally be raised for 
first time on appeal). 

FNh. A,t the same time it amended rule 3.800. the 
Florida Supreme Court also amended Flurida Rule 
of Appellate Procedure 9.02O(g) to toll the time fat 
taking an appeal upon the filing of a motion to 
correct a sentence or order of probation. 675 
So.Zd 1375. 

FN7. The problem addressed in Green has now been 
corrected by the promulgation of Florida Rule of 
Criminal Procedure 3.170(1). which requires a 
motion to withdraw a plea where lhcrc has been a 
failure to abide by the terms of the pica. 

FN8. See. e.g., Louis#‘.r/r v. State, 23 Fla. L. 
Weekly D136 (Fla. 4th DCA lan.7. 1998). 
Strickland v. Slale. 693 Sa.2d 1142 (Fla. 1st DCA 
1997). Radey Y. Stnte, 695 So.Zd 1313 (Fla. 1st 
DCA 1997). Npul v. Stotc. 688 So.2d 3Y2 (Fla. 1st 
DCA), review deenied, 698 So.2d 543 (Fla. 1997). 

FN9. Bowen v. State, 702 So.2d 298 (Fla. 1st DCA 
lYY7) (striking payment of $100 to the Drug Abuse 
Trust Fund and $lO(l to the Florida Crime Lab 
because order failed to cite statutory authority for 
these costs): J01zes v. State. 700 So.2d 776 (Fla. 
2d DCA lYY7) (striking imposition of discretionary 
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costs wbcrc costs wrre not orally pronounced at 1997) (striking imposition of costs not orally 
scnuncing and the statutory bases Ibr such were 
nor otherwise indicared); Fisher Y. Smte. 697 
So.Zd 1291 (Ha. 1s~ DCA 1997) (striking costs 
and fines ,which were imposed against defendant, 
but for which no statutory authority was cited); 
Hopkins v. Smle, 697 Su.2d 1009 (Ha. 4th DCA 

announced at sentencing); .Irmcs v. Slaru. 696 
So.Zd 12h8 (Fla. 2d DCA 1997) (striking 
invwigativc costs because they were iqwtd 
without request and without appropriate supporting 
documentation). 
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