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IN THE SUPREME COURT OF FLORIDA

JASON TYRQNE SPEIGHTS,

Petitioner,
v. CASE NO. 93,207
STATE OF FLORIDA,

Respondent.
/

PRELTM

Petitioner was the appellant at the district court level
and the defendant at the trial court level. Petitioner will be
referred to as “Mr. Speights” in this krief. ERespondent was
the appellee at the district court level and the state at the
trial court level. Respondent will be referred to as such in
this brief.

The record on appeal will be referred to as “R” feollowed
by a colon, volume number I, and the corresgponding page number
all within parentheses. The tranacript of court proceedings
will be referred to as “T” followed by a cclon, volume numbers
II-I1I, and the corresponding page number all within
parentheses.

Appearing in Mr. Speights’ defense at the trial level was
Ronald D. Trow, Esquire. Appearing for the State at the trial

level was Clemente J. Tnclan, Esguire. The Honorable Brad




Stet=zon presided cover the trizl court.

Mr. Speights was tried by a jury and convicted as charged
of Aggravated Battery. The triallcourL sentenced him as a
Hakitual Violent Felony foender to 272 vyvears Department of
Corrections with the first 10 yeoars mandatory minimum.

The First District Court of Appeals affirmed Mr. Speights’

sentence.




STATEMENT OF THE FACTS AND CASE

A qjury found Jason Speights guilty as charged of

Aggravated Battery. (R:Vol I, 40) {(T:Vol III, 353-354). The
evidence brought forth during trial ig gontained in veolumes IL
and III of the transcript but is not pertinent to this appeal
and so will not be discussed.

Prior to sentencing!, the State prepared a scoresheet
thch contained only one prior offense of Attempted Carjacking
with Deadly Weapon.é The guidelines scoresheet called for a
santence between 45 and 75 months in priscn. {({R:Vol [, 58-59).

During the first sentencing phase the following exchange

took place;

THE COURT: Would the
State please announce all of its
priors its {sic) relying con in
seeking habitualizaticn in the
case?

ME. INCLAN [STATE]:
Your Honor, the State is rolying
on a convicticn cut of Tampa
dated —-

THE COURT:; First of =211
give me the crime, pleasc. Just
the crime.

MR. INCLAN: Yesz, =ir.
Attempted carjacking with a
deadly weapon.

THE COURT: What degree

'Sentencing occurred on July 14, 1997.

'See also Mr., Speights’ prior record listed within his
PreSentence Investigation Report.




felony is that, by the way?

ME. INCLAN: Your Honor,
it’'s a second degree felony.

THE COURT: What was the
date of that conviction?

MR, INCLANM: Your Honort,
the date is July 4th, 1985L.

THE COURT: And the casce
numper?

MR. INCLAN: Casa number
is 95-04747.

THE COURT: 0474772

MR, INCLAN: Yes, sir.
04747.

THE COURT; Iz there a -

- is that Duval County?

MER. INCLAN: No, Your
Honor, it is Hillsborcugh County.

THE COURT: Doas Lhe
State know of any set aside on
appeal or any gubernatorial
pardon or any other matter that
would affect the validity of that
sentence? :

MR. INCLAN: Mo, =ir.

THE COURT: Does the
defense know of any such matter?

MRE. ANDUX [DEFENSE]: No,
sir.

THE COQURT: Does the
defense stipulate, for purpcses
of identification, that, in fact,
that is the delendant’s pricr
judgment and sentence? Do you
want teo have him take a look at
that?




ME. ANDUX: I already
have, Judge.

(Revel I, 73=74).

After this colloguy, the prior judgment and sentence were
entered intec evidence as a sentencing exhibit. (R:Vol I, 41-
46) .

Nuring the second sentencing phase, the State argued that
the trial court should habitualize Mr. Speights. To this,
defense counsel argued for the trial court to show him leniency
by giving him only the 10 yecar mandatory minimum, (R:Vaol I,
86-87). The trial court adjudicated Mr. Speights and sentenced
him to 22 years Department of Corrections as a Habitual Viclent
Felony Offender with the first 10 years mandatory minimum.
(R:Vel I, 50-57, 87).

On July 17, 1997, Mr. Speights filad a timely Notice of
Appeal. {R:Vol I, &5).

On November 5, 1997, Mr. Speights filed a Motion to
Relinguish Jurisdiction with the First District Court of
Appeal. Mr. 3peights argued that a sentencing errcor had
occurred that could best be corrected by sending the case
dircctly back to the Lrial court. Mr. Speights explained that
thisz was the only viable issue for appeal in his case.

On November 17, 1997, Respondent filed a motion opposing
Mr. Speights’ motion. Respondent argued that the case must run

the appellate course.




On November 25, 19%7, the First District denied Mr.
Speights’ Motion btoe Relinguish Jurisdiction.

The issue presented fto the First District Court of Appeal
{fon direct appeal) was Qhether the trial Court‘had erred in
illegally sentencing Mr. Speights as a Habitual Violent Felony
Qffender where the predicate offense relied on (Attempted
Carjacking} was not enumerated in the habitual offender
statute.

The First District affirmed Mr; Speights’ sentence holding
that such a sentence was not illegal, that it was not properly
obijected to, and therefore that it was not cognizable on direct
appeal. Speights v. State, 23 Fla. Law Weekly D1220, 1221
(Fla. lst DCA May 13, 1998). The First District certified the
following gquestion as cnc of great public importance:

WHEN A HABITUAL VIOLENT FELONY
OFFENDER SENTENCE I3 IMPOSED
WITHOUT RECORD EVIDENCE OF A
PRIOR CONVICTION OF AN ENUMERATED
PRECICATE FELONY, BUT WITHOUT
OBJECTICN BY THE DEFENDANT TO THE
IMPOSITION OF SUCH A SENTENCE,
AND THE RESULTTING SENTENCE I3
ABOVE THLE STATUTORY MAXTIMUM
WITHOUT HABITUALIZATION BUT BELCOW
THE ETATUTORY MAXIMUM PERICD OF
INCARCERATION AFTER
HABITUALIZATION, I[5 THE
SENTENCING ERREOR ONE THAT MAY BE
RAISED ON APPEAL FOR THE FIRST
TIME, AND CORRECTED DESPITE TEE
LACK OF ANY MOTION IN THE TRIAL
COURT TC CORRECT THE SENTENCE
PURSUANT TO FLA.R.CRIM.F.
3.800(b)

Id.




& copy of the First District’s opinion 1s attached as

Appendix A.




HE AR NT

The trial court reversibly erred when it sentencad Mr.
Speights as a Habitual Violent Felony Offender relying on the
improper predicate coffense of Attempted Carjacking.

Although there was no cbhbjection at the trial level, this
issue should ke viable on direct appeal.

Sentencing a defendant to an unauthorized mandatory
minimum sentence i1s fundamental error. In as much as Mr.
Speightse’ sentence includes a ten year mandatory minimum, the
trial court committed fundamental error that can still be
raised on appeal in accordance with the Criminal Appeals Reform
Act. See 5924.051(3), Fla. Stat. (1997),

Alternatively, the sentence is illegal. It is illegal
because it dees not comport with statutory limitations. It is
illegal because without the habitualization it exceeds the
statutory maximum. It is illegal because Florida courts have
found improper habitualizations to be patently illegal.
Finally, it is illegal bescause it is a sentence that can be
corrected as a matter of law,

There is no gquestion that Attempted Carjacking is not
listed as a proper predicate within the habitualization
statute, §775.084 (1) {k)1., Fla. Stat. (1997). Florida courts
have interpreted this list to be exclusive. FPrior to the
Reform Act, Florida courts found reliance on unlisted

predicates te be errors that created illegal sentences.




Therefore, Mr. Speights’ respectfully requests this Court

grant him a new sentencing hearing.




ARGUMENT
ISSUE

WHETHER SENTENCING MR. SPEIGHTS AS A
HABTTUAL VIOLENT FELONY OFFENDER
WITHOUT A PROPER FREDICATE OFFENSE
I5 FUNDAMENTAL ERROR THAT CAN BE
ADDRESSED FOR THE FIRST TIME ON
APPEAL, OR ALTERNATIVELY,
CONSTITUTES AN ILLEGAL SENTENCE THAT
CAN BE ADDRESSED FOR THE FIRST TIME
ON APPEAL

A. FACTS

In determining that Mr. Speights qualified for sentencing
as a Habitual Viclent Felony Offender, the trial court relied
exclusively on his prior conviction for Attempted Carjacking
with Deadly Weapon. (B:Vol I, bh&=57, 73=74, 87).

Mr. Speights’ guidelines scoresheet showed that with his
prior record his maximum exposure was 75 months {a little over
six years) Department of Corrections. S$Still, because the trial
court found Mr. Speights to be a Habitual Vielent Felony
Offender, he was sentenced to 22 years with & guarantee that
the first ten years would be day-for-day. {R:Vol I, 50~57,
87y .

The difference i1s approximately 16 years of a man’'s life.

B. PRESERVATION

Mr. Speights did not object when the trial court sentenced
him as a Habitual Violent Felony Offender. 1In fact, he

stipulated to the judgement and sentence entered on the

Attempted Carjacking. (R:Vol I, 73-74). Further, when arguing

10




for a specific sentence, Mr. Speights argued that conly the 10
years mandatory minimum should be imposed. In other words, Mr.
Speights never argued for a guidelines sentence ner took
exception to bzing classified as a Habitual Violent Felony

Qf fender. (B:Vol I, Be-87}).

Still, Mr. Speights urges that he should be allowed to
address this egregious error on direct appeal. See generally
Denson v. State, 23 Fla.L.Weekly D1216, 1217 (Fla. 2d DCA May
13, 1998) ("If a goal of criminal reform is efficiency
little is gained if the appellate courts reguire prisoners to
file, and trial courts to process, more post conviction motions
to correct errors that can be safely identified on direct
appeal ... [el]lfficiency aside, appellate judges take an ocath to
uphold the law and constitution of this state. The citizens of
this state properly expect these judges to protect their
rights.”).

The Criminal Appeals Reform Act (hereinafter “Act”) sets
forth:

An zppeal may not be taken
from a judgment or order of a
trial court unless prejudicial
error is alleged and 1s properly
preserved ok 1f not properly
preserved, would constitute
fundamental error. A judgment or
sentence may be reversed on
appeal only when an appellate
court determines after a reviaw
of the complete record that
prejudicial error cccurrad and

was properly preserved in the
trial court or, if not properly

11




preserved, would constitute

fundamental error.

£924.051(3), Fla. Stat. (1997) (emphasis added).

Although the Act has becoms a catalyst for sweeping
changes at the appellate level, it appears that the legislature
did not do away with fundamental error. But cf. Maddox v.
State, 708 S0.2d 617, €19 (Fla. 5th DCA 1998) (stating in dicta
that the Act takes away the right tc appeal any sentencing
error that iz not properly preserved).

According to the plain language of the statute,
fundamental errgor is still fundamental errocr. Therefore,
relying on Florida precedents, Mr. Speights argues that in as
much as his sentence included a mandatory minimum sentence it
is fundamental error. Acknowledging the ever present Criminal
Appeals Reform Act, the Feourth District still held that:

While appellant failed to
preserve this error by
contemporaneous cbjection, we
hold that the improper imposition
of a mandatory minimum sentence
in the written sentence
constitutes fundamental error,
and thus, is properly before this
court for review.

Louisgeste v. State, 706 So.2d 29, 31 (Fla. 4th DCA 1998).

This holding evolves from the raticonal that fundamental
error occurs when a person is forced into incarceration for a
longer period of time than he would have otherwise served, but

for the error in the trial court. Whitehead v. State, 444

30.2d 194, 197 (Fla. 4th DCA 1984); Reynolds v. State, 429

12




So.2d 1331, 1333 (Fla. 5th DRCA 1383). As discussed supra, but
for the trial court’s error in sentencing Mr. Speights as a
Habitual Vieolent Felony Offender, he would have received a
sentence at least 16 yesars less. Following the rationale in
Louisgeste, Whitehead, and Reynolds, the error in Mr. Speights’
case was fundamental. See alsce Vause v. State, 502 So.2d 5ll,
512 (Fla. 1st DCA 18987); Walker v. State, 474 S5o.2d 319, 320
(Fla. 3rd DCA 1985); Cisnere v. State, 458 So.2d 377, 378 (Fla.
2d DCA.1984). |

If this Court is inclined to reject Mr., Speights’ argument
that his sentencing is fundamental error, the issue is still
meritorigus. Thig Court should find that Mr. Speights’
sentence is illegal.’

Mr. Speights urges this Court to end the speculation among
district courts that the only illegal sentence is one that
exceeds the statutory maximum. Davis v. State, 661 So.z2d 1193
(Fla. 1995). 1In Davis the sentence challenged was a guidelines
departure. In that tvpe of a sentencing error this Court
found, “Only if the sentence exceeds the maximum allowed by law
would the sentence be illegal.” Id. at 11%6. Mr. Speights
argues that this sweeping statemsnt should not be applied Lo
habitual offender sentencing errars.

Support for Mr. Speights’ argument comes from this Court’s

A defendant may still appeal a sentence that is illegal.
Amendments to the Florida Rules of Appellate Procedure, 685 S5o0.2d
773, 775 (Fla. 1996). See Fla. R. App. P. 9.140(b) (1) (D).

13




recent holding in State v. Mancino:
As i3 evident from our recenk
holding in Hoppihng, We have
rejected the contention that our
holding in Davis [supra)l mandates
that cnly those sentences that
facially exceed the statutory
maximums may be challienged under
rule 3.850(a) as illegal.

State v. Mancino, 23 Fla.lL.Weskly 3301, 302 {(Fla. June 11,
1998) {emphasis in original).

Mr. Speights’ sentence is illegal bescausse it does not
comport with statutcory limitations. In the absence of
fundamental error, a sentence that does not comply with
“statutory or constitutional limitations is by definition
‘illegal’.” Id. See also McCant v. State, 23 Fla.l.Weekly
D155% (Fla. 2d DCA June 26, 1998) (state conceding error where
there was no statutery authority to hakitualize a defendant
upon possession of cocalne conviction, citing Miller v. State,
696 50.2d 913 (Fla. 2Zd DCA 1%9%7)); Denson v. State, 23
Fla.L.Weekly D121¢, 1217 (Fla. 2d DCA May 13, 1998) (improper
habitualization is a patently illegal sentence).’

Even if this Court were to apply the Davis, supra,
“definition” of an illegal sentence to Mr. Speights’ case, his
sentence should still be considered illegal because it does

exceed the statutory maximum.

‘Prior to the Act it was well settled that without the
proper predicates, a habitual offender sentence was an illegal
sentence. Washington v. State, €53 So.2d 362, 367 (Fla. 19%4),
Pet., cert. denied, 133 L.Ed.zZd 309 (1%95); Gahley v. State, 605
So.2d 1309, 1310 (Fla. lst DCA 1592).

14




Aggravated Battery, the crime to which Mr. Speights was
found guilty, 1z a second degree felony., % 784.045, Fla. 35tat.
(1997). A second degree felony is punishable by law up to 15
years incarceration. § 775.082(3)(c), Fla. Stat. (1997).

Without reference to the habitual statute, the maximum
period of incarceration for the second degree felony Mr.
Speights was found guilty of is 15 years. Yet, he was
sentenced to 22 years ingarceratioen. Therefore, his sentence
exceads the statutory maximum by seven years.

Mr, Speights further argues that his sentence is illegal
as an improper habitualization. Seemingly contrary tc 1ts
holding in Mr. Speights’ case, the First District has recently
found that when considering whether the sentence is illegal,
one must consider the maximum sentence that could be imposed
absent habitualization. Copeland v. State, 23 Fla.l.Weekly
01224 (Fla. 1st DCA May 12, 1998) (Kahn, J., writing with Miner
and Allen, JJ., concurring); Stanford v. State, 706 So.2d 200
{(Fla. 1st DCA 1998) (Kahn, J., writing with Barfield and Bentcn,
JJ., concurring); Middlieton v. State, 689 So.2d 304 (Fla. lst
DCA 1997) (habitualization on possession of cocaine not
preserved and net illegal because defendant received a sentence
within the maximum allowable for a third degree felony - 48
months prisen fellowed by one year probation). But see
Speights v. State, 23 Fla.L.Weekly D1220 (Fla. lst DCA May 13,

1998} (Davis, J., writing with Mickle and Lawrence, JJ.,

15




concurring).

Mr. Speights further argues that his sentence is by
definition illegal as it is error that may be resolved as a
matter of law. State v. Mancino at 5302, supra (citing State
v. Callaway, 658 So.2d 983 (Fla. 1%95)). The record clearly
indicates that the Attempted Carjacking was Mr. Speights’ only
pricr offense.

C. MERITS

Florida Statutes section 775.084{1)(b)l. specifically
states that a defendant may ke considered a violent felony
cffender if:

1. The defendant has
previously been convicted cof a
felony or an attempt or

conspiracy to commit a felony and
one or more of such convictions

was for:

a. Arson;

D. Sexual battery:

c. Robbery;

d. Kidnapping:;

e. Aggravated child abuse;

i 2ggravated abuse cf an elderly person or

disabled adult;

qJ- Aggravated assault;

h. Murder:;

i. Manslaughter;

j. Aggravated manslaughter of an elderly

person or disabled adult;

16




k. Aggravated manslaughter of a child;

1. Unlawful throwing, placing, or
discharging of a destructive device or
bomb;

m. Armed kurglary:;

n. Aggravated batteryry or

o. Aggravated stalking.

£ 775.084(1) (k)1., Fla. Stat. (1297).

Carjacking i: . rl included within

Section 775.084 (1) (b)1. is an exclusive list. Therefore,
if a crime i1s not listed within it, that crime can not be used
as a predicate cffense. See, e.g.’'s, Washington v. State, 653
So.2d 362, 367 (Fla. 1994) (prior offenses for burglary could
not be used to habitualize defendant ag a viclent felony
offender where those pffenses were not enumerated in the 1389
version of the statute), cert. den’d, 132 L.Ed.2d 309 (1995);
Watkins v. State, €22 3o0.2d 1148 (Fla. 1lst DCA 1993) (standing
for the proposition that an offense must be specifically listed
within the statute to be used as the predicate prior),
disapproved on other grounds, White v. State, 666 So.2d 895
(Fla. 1996).

Florida Statutes section 775.084 (1) (b}1l. specifically
defines who may be considered a Habitual Violent Felony
Offender. As Mr. Speights does not meet all of the criteria,
he can not be considered as such. See Alston v. State, 667

So.2d 1000 (Fla. 3rd DCA 1%96) (finding that the statutory

17




language is specitlic, therefore, a defendant either meets the
criteria or he does not).

Fenal statutbtes must be strictly construed, and if the
legislature has set forth specific terms, the courts are
without authority to revise or modify those terms. Walkins at
1150. & 775.021(1), Fla, Stat. (1997) (rule of lenity).

The statute is clecar and the case law is clear. Mr.
Speights’ prior Attempted Carjacking was not a proper predicate
offense for a finding that ﬁe was a Habitual Violent Felony
Offender. Therefore, using only this predicate the trial court

erred in finding him to be a Habitual Violent Felony Offender.

18




CONCLUSION
In light of the foregoing, and on the strength of

authority cited, Mr. Speights respectfully reguests this Court

remand his case for resentencing.
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