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STATEMENT OF TYPE USED

| certify the size and style of type used in this brief is

Courier 12 point, a font that is not proportionally spaced.

STATEMENT OF THE CASE AND FACTS

Respondent accepts the state's statenent of the case and
facts, with the followng exception: Respondent disputes the
state's assertion that "In Chapter 96-388 Laws of Florida, the
| egi sl ature anmended and reenacted the Gort Act career crimnal
provisions." PSB!, p. 2 (enphasis added). As wll be discussed
bel ow, Chapter 96-388 did not reenact the Gort Act as a whole, but

rather only anended part of it and reenacted one section of it.

1 "PSB" refers to Petitioner's Supplenental Brief on the
Merits.



SUMVARY OF THE ARGUMENT

Respondent agrees with the state that, assum ng the shorter

wi ndow period of Salters v. State, 24 Fla. Law Wekly D1116 (Fl a.
4t h DCA May 5, 1999) applies, Respondent is still within the wi ndow
period. PSB, p. 4. As did the state, Respondent will address the
i ssue anyway, for the Court's gui dance.

The passage of Chapter 96-388 did not cl ose the wi ndow peri od
for all Gort Act chall enges because Chapter 96-388 did not reenact
the entire Gort Act.? Rather, that chapter reenacts only one
section of the Gort Act: the section that enacted Section 790. 235,
whi ch defined and provi ded penalties for the of fense of "possession
of a firearm by a violent career crimnal." Thus, at best, the
shorter wi ndow period applies only to defendants convi cted of that
of fense; the | onger wi ndow peri od applies to defendants affected by
the other Gort Act provisions.

However, the |longer w ndow period still applies to those
convi cted of the possession offense because Chapter 96-388 itself
violates Article Ill, Section 6 of the Florida Constitution. That

chapter contains nunerous subjects, including: providing for the

regul ar revision and updating of the Florida crimnal statutes;

2 The Gort Act is not nentioned by nane in Chapter 96-388.
When this brief refers to the Gort Act being nmentioned in Chapter
96-388, it is referring to those sections of Chapter 96-388 that
amended or reenacted those sections of the Florida Statutes that
were affected by the passage of the Gort Act in Chapter 95-182,
Laws of Florida.



creating, anending, and repealing nunmerous statutes regarding the
menber shi p and duti es of numerous advi sory councils and comm ssi ons
that are all involved in some way with some aspect of the crimnal
justice system creating and anending statutory provisions
regarding juvenile crimnal history records and public records
pertaining to children who have been reported m ssing; creating and
anendi ng nunerous statutes regarding sentencing, forfeiture, and a
prisoner's eligibility for gain-time and early rel ease; anending
statutes regarding the jurisdiction of agencies involved in the
prosecution of certain crimnal offenses; amendi ng the definitions
of certain crimnal offenses, elimnating other crimnal offenses,
and creating new of fenses; anending statutes regarding the civil
commi t ment of sexual predators; providing for nmedical treatnent for
injured arrestees; and anendi ng statutes regarding the inposition
of civil danages awards on violent crimnals. These disparate
topi cs cannot be conbined under a single subject such as "the
public safety" or "the crimnal justice systenf because such
"subjects” are too broad and vague for single subject purposes,
particularly when the legislature tries to use themas catch-alls
for a hodge-podge of provisions that are, at best, only marginally

r el at ed.



ARGUMENT

THE ENACTMENT OF CHAPTER 96-388 DI D
NOT' AFFECT THE W NDOW PERI CD FOR
CHALLENG NG CHAPTER 95-182 BECAUSE
1) CHAPTER 96-388 DI D NOT REENACT
CHAPTER 95-182, AND 2) CHAPTER 96-
388 ALSO VI OLATES ARTICLE |1, SEC
TI ON 6.

Salters held that the w ndow period for challenging the Gort
Act closed on Cctober 1, 1996, when Chapter 96-388 took effect. 24

Fla. Law Wekly at D 1116. Salters relied on State v. Johnson, 616

So. 2d 1 (Fla. 1993) and Scott v. State, 721 So. 2d 1245 (Fla. 4th

DCA 1998) to support this conclusion. Neither case is on point.

Johnson stands for the wundisputed proposition that the
bi enni al reenactnent of the Florida Statutes as a whol e cures any
si ngl e subj ect violation. Chapter 96-388 is not such a reenact nent.
Scott did not address the wi ndow period issue at all; in fact, that
opinion specifically declined to address the issue because the
def endant there was outside even the | onger wi ndow period. 721 So.
2d at 1246, fn.1.

Salters apparently inplicitly accepted the argunment expressly
made in the state's supplenental brief: that Chapter 96-388
"reenacted the career crimnal portions of chapter 95-182 w thout
including the objectionable civil damage provisions [and thus]

cured the problem™"? PSB, p. 8. However, this logic is flawed on

3 1n the course of making this argunent, the state asserts
"[o] nce reenacted, a chapter law is no |onger subject to chal -
| enge on the grounds that it violates the single subject provi-
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two points.

First, Chapter 96-388 did not reenact the entire Gort Act;
rather, it reenacted one section of it and anended several other
sections in mnor ways. Second, even if Chapter 96-388 can be said
to have reenacted the entire Gort Act, Chapter 96-388 itself
violates Article Ill, Section 6.

A. Chapter 96-388 Did Not Reenact The Entire Gort Act.

The provisions that were contained in the Gort Act are
mentioned twice in Chapter 96-388, in Sections 44 and 45.
Section 44 begi ns:
Effective October 1, 1996, paragraphs
(a), (b), and (c) of subsection (1), and
subsections (2), (3), and (4) of section
775.084, Florida Statutes, are anended, and

subsection (6) of said section is reenacted,
to read:

(Enphasi s added).
The changes wought by Section 44 are as follows, with the
enphasi zed | anguage bei ng added to the existing statute:

1. Paragraphs (a)2, (b)2, and (c)3 of
section 775.084(1) were all anended to add a

sion [because t]he reenactnment of a statute cures any infirmty
or defect." PSB, p. 6. This statenent is not literally accurate.
It is true that the biennial reenactnment of the Florida Statutes
cures any single subject violation; the cases the state cites to
support the statenent just quoted all stand for this proposition.
It is not accurate to say that any reenactnment of a statute cures
a single subject violation. The reenactnent itself nust be

i ndependently valid, i.e., it nmust conformto all applicable
substantive and procedural limtations; surely, one need not
resort to such cliches as "two wongs don't nmake a right" to
prove that point.



new subsecti on a, which provides that a defen-
dant qualifies for sentencing as a habitua
of fender, a habitual violent offender, or a
violent career crimnal if his current offense
was committed "[wlhile the defendant was
serving a prison sentence or other conmtnment
i nposed as a result of a prior conviction of
[a qualifying] felony."

2. Section 775.084(2) was anended to
change the word "he" to "the person.”

3. Sections 775.084(3) and (4), which
deals with the procedures for inposing the
enhanced sentences, were anended in mnor
ways, primarily to clear up anbiguous | an-

guage.

4. Section 775.084(6) -- the only provi-
sion to be specifically "reenacted" -- was
unchanged; it still provides: "The purpose of

this section is to provide uniform puni shnent
for those crines made punishable under this
section, and to this end, a reference to this
section constitutes a general reference under
the doctrine of incorporation by reference.”

(Enmphasi s added).
Section 45 of Chapter 96-388 begins:
Ef fective Cctober 1, 1996, for the pur-
pose of incorporating the anmendnents to s.
775.084, Florida Statutes, in references
thereto, the sections or subdivisions of
Florida Statutes set forth bel ow are reenact ed
to read:
(Enmphasi s added).
The only section or subdivision reenacted in Section 45 is
Section 790. 235, which is the part of the Gort Act that defines and

provi des penalties for the offense of "possession of a firearm by

a violent career crimnal."



These two sections were not intended to, and did not, reenact
the whole CGort Act. Rather, these two sections anended severa
sections of the Gort Act in mnor ways, and reenacted one section
of it.* Sections 44 and 45 of Chapter 96-388 do not contain all of
t he provisions of the Gort Act originally contained in Chapter 95-
182. The follow ng statutory sections included in the Gort Act were
not nentioned in Chapter 96-388: Sections 775.084(5), 775.08401,
775.0841, 775.0842, and 775.0843. Cf. Ch. 95-182, secs. 2-6 wth
Ch. 96. 388 secs. 44-45. Thus, if Chapter 96-388 i ntended to reenact
the Gort Act, it either 1) decided to elim nate several sections of
the Act, or 2) did a darn poor job of copying the original.

The state argues that Chapter 96-388 did reenact the Gort Act,
as foll ows:

[ T] he subsequent nodi fi cation and
readoption cures a single subject problem

because of other Constitutional requirenents
pl aced on the passage of legislative bills.

Article 11l Section 6 Fla. Const. requires
when a bill is passed which anmends a law in
exi stence, that the sections being anmended
must be set out in full. Additionally, the

enacting clause of the | egislation nust state,
Be it enacted. By conplying wth the
constitutional requirenents, the l|egislature
reenacts the statutory provision when it nakes
nodi fi cati ons.

* The provision that was reenacted in Section 44 of Chapter
96- 388 -- Section 775.084(6) -- was not part of the original Cort
Act. That section was already in existence when the Gort Act was
enacted, and the Gort Act made no changes to it. See Ch. 95-182,
sec. 2. Thus, the only part of the Gort Act that was reenacted in
Chapter 96-388 is Section 790. 235, which was reenacted in Section
45.




PSB, p. 9.°

The state cites no authority for these concl usions, other than

t he general

reference to the cited constitutional provision.

However, this constitutional provision does not support the state's

concl usi ons.

Article I'll, Section 6 of the Florida Constitution provides in

pertinent part:

The purpose of the first two sentences here -- the "set out in

.o No | aw shall be revised or anmended
by reference toits title only. Laws to revise
or amend shall set out in full the revised or
anended act, section, subsecti on, or
subpar agraph of a subsection. The enacting
cl ause of every law shall read: "Be It Enacted
by the Legislature of the State of Florida."

full” requirement -- is as foll ows:

[This] requirement . . . regulates the
formin which the body of the anendatory act
is to be put. The effect is that when the new
act as anended is a revision of the entire
original act or is an anendnent [to part of
it], that the new act [or the anended part of
it] shall be set forth at Iength, so that the
provisions as anended may be seen and
under st ood in their entirety by t he
Legi sl ature. :
.. . The mschief designed to be
remedied was the enactnent of anendatory
statutes in terns so blind that |egislators
t hensel ves were sonetines deceived in regard
to their effect, and the public, from the
difficulty in maki ng the necessary exam nation

> The state also inplies that Chapter 96-388 "ratified"
Chapter 95-182, which in turn nmeans that "any prior 'logrolling
has been nooted.” PSB, p.9. However, Chapter 96-388 clearly did
not "ratif[y]" Chapter 95-182.



and conparison, failed to becone apprised of
t he changes nade in the | aws.

Lipe v. Gty of Mam, 141 So. 2d 738, 741-42 (Fla. 1962) (enphasis

in original)(citation omtted).

The "set out in full" provision does not stand for the
proposition for which the state cites it. This provision is
essentially a notice provision, designed to insure that significant
changes in statutes are not slipped past unsuspecting |legislators
or the public in the guise of sonme mnor anmendatory bill. It is
i nherent in the very notion of a "revised or anended” statute that
the entire statute is not being reenacted; rather, the existing
statute is only being revised or anended. The purpose behind the
"set out in full" requirenment could also be acconplished by a
constitutional provision that did not allow for revised or anended
statutes, but instead required that all revisions or anendnents be
acconpl i shed by reenacting the entire revised or anended statute.
Article Il1l, Section 6 does not contain such a requirenent; it
allows for the separate enactnent of anmendnents and revisions to
exi sting statutes.

And that is what was acconplished in Chapter 96-388: That
chapter did not reenact the entire Gort Act, but rather only
anended parts of it and reenacted one section of it. As noted
earlier, Chapter 96-388 did not even "set out in full" the entire
Gort Act, but rather "set out"” only part of it. If the state's

position is correct, we would be left with a Section 775.084 that



cont ai ns subsections (1), (2), (3), (4), and (6), but no subsection
(5): Section 44 of Chapter 96-388 "sets out in full" those five
subsections but skips subsection (5). Ch. 96-388, sec. 44. Further,
several other sections of the original Gort Act would have been
repeal ed sub silentio by Chapter 96-388.° Surely, the legislature
did not intend to reenact the Gort Act with such gaps. Wat the
| egi slature intended is exactly what it stated at the begi nning of
Sections 44 and 45: It intended to anend Sections 775.084(1), (2),
(3), and (4), and to reenact Sections 775.084(6) and 790. 235.

Thus, the "set out in full" requirenment does not support the
state's conclusion that Chapter 96-388 reenacted the entire CGort
Act .

The "Be It Enacted"” constitutional |anguage does not support
the state's position either. In an anendatory |aw, what is being
enacted are the amendnents, not the entire statute that is being
anended. Again, if the state's reading is correct, all the | anguage
in Chapter 96-388 (and many ot her chapter |aws) about "revising",

and "anendi ng" the various existing statutes woul d be unnecessary;

® The sub silentio repeal of statutory sections through the
procedure of sinply deleting themfroman anendatory bill woul d
run afoul of the accepted tradition of noting statutory del etions
by the use of "struck-through type" in the books of chapter |aws
publ i shed each year by the Joint Legislative Managenent Conm ttee
(although it appears this tradition does not have the force of
| aw, see sec. 11.07, Fla. Stat. (1999)).

Further, if the state's position is correct, then the
current official Florida Statutes are erroneous, because they
still contain the Gort Act statutory sections that were not, by
the state's logic, "reenacted” in Chapter 96-388.

10



the I egislature would sinply assert it is enacting (or reenacting)
the revised or anended versions of the statutes at issue. Also,
again, if the state's reading of this constitutional provisionis
correct, Section 775.084(5) and several other sections of the
original Gort Act woul d have been repeal ed sub silentio by Chapter
96- 388.

Further, the state's reading of these constitutiona
provi sions runs afoul of the

[Well established [principle] that,
where the Constitution expressly provides for
the manner of doing a thing, it inpliedly
forbids it being done in a substantially
di fferent manner. Even though the Constitution
does not in ternms prohibit the doing of a
thing in another manner, the fact that it has
prescri bed t he manner in which the thing shal
be done is itself a prohibition against a
di fferent manner of doing it. . . . Therefore,
when t he Constitution prescribes the manner of
doing an act, the mnner prescribed is
exclusive, and it is beyond the power of the
Legislature to enact a statute that would
defeat the purpose of the constitutional
provi si on.

Wei nberger v. Board of Public Instruction, 112 So. 253, 256 (Fla.

1927).

If the state's reading of the "set out in full” and "Be It
Enacted" requirenents is <correct, then the single subject
requi renent (and the other constitutional requirenments containedin
Article I11) could be circunvented by a procedure simlar to the
one the state is urging in the present case. After passing a

chapter law that violates some provision of Article I1l, the

11



| egi sl ature could cone back the next day and, with a mnor
amendatory bill that "set out in full" the provisions that violated
the constitutional requirenent, effectively reenact the offending
provi sions under the guise of mnor anmendnents. Surely, such
i nportant constitutional provisions cannot be avoi ded so easily by
such under handed tactics.’

Thus, the "set out in full" and "Be It Enacted" provisions of
Article Ill, Section 6 do not support the state's concl usion that
Chapt er 96-388 reenacted the entire Gort Act.

The state also relies on Martinez v. Scanlan, 582 So. 2d 1167

(Fla. 1991); the state asserts "what happened in this case is
anal ogous to what transpired in [Martinez]." PSB, p. 8. But
Martinez is clearly distinguishable; further, the facts of that
case underm ne the state's argunent regardi ng the neaning of the
provi sions of Article Ill, Section 6.

In Martinez, a trial court held that Chapter 90-201, Laws of
Florida violated the single subject provision. Before this Court
could address the issue, "the legislature convened a special
session [and] separated [the two subjects of Chapter 90-201] into
two distinct bills and reenacted both into |law." 582 So. at 1172

(enphasi s added). Al though hol di ng t hat Chapter 90-201 viol ated t he

" "Under handed tactics", of course, refers to the
hypot hetical facts just discussed and not to anything in the
argunent the state advances in the present case. The state's
argunent is legitimate, just seriously flawed.

12



single subject requirenent, this Court noted that the reenactnent

"clearly cured the single subject violation and denonstrated the

legislature's intent to amend t he preexi sting workers' conpensati on

act wi thout the appendage of the international trade | eqgislation."”

Id. (enphasi s added).

We have no such facts in the present case. Wien Chapter 96- 388
was enacted, there were no trial court rulings holding Chapter 95-
182 wunconstitutional. Chapter 96-388 was not a reenactnent of
either the provisions of Chapter 95-182 in general or of the Cort
Act in particular. Chapter 96-388 contains no "clear][]
denonstrat[ion of] the legislature's intent to [reenact the Gort
Act] wi thout the appendage of the [second subject]", id.; indeed,
Chapter 96-388 did not reenact the whole Gort Act. Nor was there
any sinultaneous reenactnent of the other (i.e., the donestic
vi ol ence) provisions of Chapter 95-182. As far as the Gort Act is
concerned, Chapter 96-388 is exactly what it appears to be: sone
m nor anendnents to an existing statute that the |egislature
assunmed was already good |law, coupled with a reenactnent of one
section. If the enactnent of Chapter 96-388 woul d have the effect
of reenacting the Gort Act, then the | egi slature went through a | ot
of unnecessary trouble to cure the single subject problem
identified in Martinez: |If an anendatory |aw reenacts the whole

statute "set out in full”™ in the anmendatory law, then the

| egi slature could have cured the problemw th Chapter 90-201 with

13



a sinple anendnent.

Thus, Martinez does not support the state's conclusion that
Chapter 96-388 reenacted the entire Gort Act.

The state's final argunment on this point is as foll ows:

The other reason that the problem is
cured by subsequent legislati[on] is obvious.
A crimnal defendant mnust be sentenced in
accordance with the law in effect when he
commtted the crinme. Wien a statutory section
is nodified, a defendant is not prosecuted or
sent enced under the original statute, but,
rather, wunder the version in effect at the
time of the comm ssion of the crinme. Thus, for
t hose individuals who conmitted their crines
after October 1, 1996, the governing law is

Chapter 96-388 . . . . As to them Chapter 95-
182 . . . and its mnner of passage is
irrel evant.

PSB, p. 9-10.

The flaw in this logic is the unspoken assunption that the
anendnents to the Gort Act contained in Chapter 96-388 effectively
reenacted the whole statute; this flaw has al ready been di scussed.
A def endant whose crine was commtted after October 1, 1996 is not
sent enced sol el y under the provi sions of Chapter 96-388, but rather
under the provisions of Chapter 95-182 as anmended by Chapter 96-
388.

In sum Chapter 96-388 did not reenact the entire Gort Act?,

8 The conclusion that Chapter 96-388 did not reenact the
Gort Act is not changed by consideration of the only provision to
be specifically reenacted in Section 44 of Chapter 96-388:
Subsection 775.084(6), which still provides "The purpose of this
section is to provide uniform puni shnent for those crines nade
puni shabl e under this section, and to this end, a reference to

14



but rather only reenacted one section of it and anended other
sections of it in mnor ways. Thus, the enactnent of Chapter 96-388
did not totally close the wi ndow period for Gort Act chal |l enges but
rather, at best, only closed it for defendants convicted of

vi ol ating Section 790. 235.
B. Chapter 96-388 Also Violates Article Ill, Section 6.

Even if we assune that Chapter 96-388 reenacted the entire
Gort Act, the longer wi ndow period still applies because Chapter
96- 388 al so violates the provisions of Article Ill, Section 6.°

Chapt er 96-388 begins by asserting it is "[a]n act relating to

this section constitutes a general reference under the doctrine
of incorporation by reference.” Wth this | anguage, the

| egislature intended to provide for the problemidentified in
cases such as Reino v. State, 352 So. 2d 853 (Fla. 1977); Hecht
v. Shaw, 151 So. 333 (Fla. 1933); and Wllians v. State, 125 So.
358, rev'd on other grounds on rehearing, 131 So. 864 (Fla.
1930). The question addressed in these cases is this: Wen one
statute incorporates or refers to another statute, what happens
to the nmeaning of the first statute when the second statute is
anended, repeal ed, or otherw se changed? The answer depends on
whet her the reference is considered a "specific reference” (in
which case the first statute will be considered to have
permanent |y adopted the second statute as it existed when the
first statute incorporated the second) or a "general reference"
(in which case the first statute will continually incorporate
future changes to the second statute). In reenacting Section
775.084(6), the legislature nmerely provided that references to
Section 775.084 in other statutes will be considered "general
references” for this purpose; this reenactnent did not have the
effect of reenacting anything other than Section 775.084(6).

° This sanme argunent applies even if we conclude that
Chapter 96-388 only reenacted Section 790.235 of the Gort Act:
Def endants convi cted of that offense nmust be given the benefit of
t he | onger wi ndow period as well.

15



public safety"; it then continues on for approximately four full
pages, to include a sunmary of all of its contents. Chapter 96-388
contains 74 sections, which may be briefly sunmarized as foll ows:

Section 1 -- creates a new Section 775.0121
which requires the legislature to revise and
update the Florida crimnal statutes on a
regul ar basi s.

Section 2 -- anends Section 187.201, which
deals with the "State Conprehensive Plan" for
the crimnal justice system

Section 3 -- amends Section 943.06 regarding
the nmenbership of the "Crimnal and Juvenile
Justice Informati on Systens Council.™

Sections 4-16 -- anends and creates severa
statutes dealing with the nenbership and the
duties of the "Crimnal and Juvenile Justice
I nformati on Systens Council"” and its rel ation
to ot her governnent organizations.

Section 17-21 -- anends several statutes
regarding juvenile crimnal history records.

Section 22 -- anends the statutory provisions
regarding the preparation of sent enci ng
gui del i nes scoresheets.

Section 23 -- repeals Section 6 of Chapter 94-
209, Laws of Florida, which had i nposed duties
on the Juvenile Justice Advisory Board.

Section 24 -- requires t he "Justice
Adm ni strative Comm ssion [to] report to the
Legislature no later than January 1, 1997,
itemzing and explaining each of its duties
and functions."

Section 25 -- anends Section 27.34(4) by
elimnating the provision that allowed the
| nsurance Conmi ssioner to contract with the
"Justice Admnistrative Commssion for the
prosecution of crimnal violations of the
Wor kers' Conpensation Law . "

16



Section 26 -- repeals Section 27.37, which had
created the "Council on Organized Crine" and
detailed its nenbership and duti es.

Section 27 -- repeals Sections 282.501 and
.502, which had directed the Departnent of
Education to establish the "Ri sk Assessnent
Coordi nati ng Council™, which was to "devel op a
popul ation-at-risk profile for purposes of
identifying at an early age, and tracking for
statistical purposes, persons who are probable
candidates for entering into the crimnal
justice systemso as to devel op educati on and
human resources to direct such persons away
fromcrimnal activities", and providing for
menber shi p and duties of this council.

Section 28 -- repeals Sections 648.25(2),
. 265, and .266, which had established the
"Bail Bond Advisory Council", which was to

nmonitor and nmake recommendations regarding
pre-trial release procedures.

Section 29 -- anends Sections 648.26(1) and
(4 to elimnate the Bail Bond Advisory
Council fromthe regulatory process over bali
bond agents.

Section 30 -- repeals the "Florida Drug
Puni shnment Act of 1990", which had attenpted
to identify of fenders whose crimnal activity
was the result of drug problens and divert
t hose offenders into treatnent prograns.

Section 31 -- repeals Section 827.05, which
had <created the offense of "negl i gent
treatnment of children.”

Section 32 -- repeals Section 943.031(6),
whi ch had provided for automatic repeal of
Section 943.031, which in turn created,
provi ded for nenbership, and inposed duties
upon, the "Florida Violent Crime Council."

Sections 33-43 -- anends Sections 39.053,
893. 138, 895.02, and Chapter 874 regardi ng t he
prosecution of offenders who are nmenbers of a
"Crimnal Street Gang", i ncl udi ng new

17



definitions, the creation of new of fenses, and
provi sions for punishnment and forfeiture.

Sections 44-46 -- anends the habitualization
sentencing statutes in mnor ways.

Sections 47-48 -- amends the definitions of
burgl ary and trespass.

Section 49 -- anends the definition of theft.

Sections 50-53 -- anends the sentencing
gui delines in mnor ways.

Section 54 -- significantly anends Section
893. 135(1), regar di ng t he of f ense of
trafficking in controlled substances.

Sections 55-59 -- anmends various statutes
regar di ng enhanced of fenses and a defendant's
eligibility for gain-tine or early rel ease.

Sections 60-67 -- creates the "Jimmy Ryce
Act", which significantly anends the Florida
Sexual Predators Act and est abl i shes

provisions regarding the release of public
records regarding m ssing children.

Section 68 -- creates Section 943.15(3), which
requires "the Florida Sheriffs Association and
the Florida Police Chiefs Association [to]
devel op protocols establishing when injured
apprehendees will be placed under arrest and
how security wll be provided during any
hospitalization [and] address[ing] the cost to
hospitals of providing unreinbursed nedical
services . "

Section 69 -- anmends Section 16.56 to give the
st at ew de pr osecut or jurisdiction over
violations of "s. 847.0135, relating to
conput er pornography and child exploitation
prevention . "

Sections 70-71 -- anends definitions and
creates new offenses regarding conputer
por nogr aphy.
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Section 72 -- amends Section 776. 085 regarding
the provision of a civil danages action
agai nst perpetrators of forcible felonies.

Sections 73-74 -- provides for an effective
dat e.
Article I'll, Section 6 provides in pertinent part: "Every | aw
shall enbrace but one subject and nmatter properly connected

therewith, and the subject shall be briefly expressed in the
title." These provisions are interrelated, and are designed to

serve three purposes:

(1) to prevent hodge podge or "log rolling"
legislation, i.e., putting tw unrelated
matters in one act; (2) to prevent surprise or
fraud by nmeans of provisions in bills of which
the titles gave no intimtion, and whi ch m ght
therefore be overlooked and carelessly and
unintentionally adopted; and (3) to fairly
apprise the people of the subjects of
legislation that are being considered, in
order that they may have opportunity of being
heard t hereon.

State ex. rel. Flink v. Canova, 94 So. 2d 181, 184 (Fla. 1957).

The single subject case |aw was discussed at length in the
original answer brief? That discussion may be summarized as
follows: Provisions in a chapter laww || be considered as covering
a single subject if they have a cogent, logical, natural, or
intrinsic relation to each other; a tenuous relationship is
insufficient. The legislature will be given sone |atitude to enact

a broad law, provided that law is intended to be a conprehensive

1 ABM p. 3-20, 26-28.
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approach to a conplex and difficult problem that is currently
troubling the public. However, separate subjects cannot be
artificially connected by the use of broad and vague | abels like
"the crimnal justice systent or "crinme control”

The title requirenent is primarily a notice provision. It is
designed to "prevent the evil of matters being inserted in a body
of an act whose title does not properly put the people on notice of

such content." State ex. rel. Flink, supra, 94 So. 2d at 184. The

title "define[s] the scope of the act." County of Hillsborough v.

Price, 149 So. 2d 912, 914 (Fla. 2d DCA 1963). The title cannot be
an "inartificial expression of the subject matter to be dealt with

therein . . . ." Gty of Ocoee v. Bowness, 65 So. 2d 7, 11 (Fla.

1953) :

The title need not be an index to the
body of an act, nor need it enbrace every
detail of the subject matter. Al that is
required is that the propositions enbraced in
the act shall be fairly and naturally gernane
tothat recited inthetitle. But if the title
is deceptive or msleading, or if by recourse
thereto a reader of normal intelligence is not
reasonably apprised of the contents of the
act, the title is defective .

Boyer v. Black, 18 So. 2d 886, 887 (Fla. 1944).

Two questions need to be answered at this point: Wiat is the
subj ect of Chapter 96-388 and what is its title? Since the subject
must be contained in the title, it appears there are two ways to
begin to answer these questions.

The first is to assune that the title is the first six words
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inthe chapter: "[a]n act relating to public safety.” The second is
to assune that the entire four pages of summary is the title. Under
ei ther assunption, Chapter 96-388 violates the provisions of
Article Ill, Section 6.

If we assune the title is "[aln act relating to public
safety", it is clear that such a broad and vague title cannot
qualify as a single subject; if it could, the single subject

requi renment woul d be neani ngl ess. ! Basic principles of due process

1 I'n her Answer Brief on the Merits, Respondent nmade the
foll owm ng observations regardi ng the single subject requirenent:
It has been said that "the subject of a
law is that which is expressed in the title,
and may be as broad as the Legislature
chooses as long as the matters included in
the act have a natural or |ogica

connection.” (Citation omtted). However,
this statenent cannot be read too literally.
[ Aln enornously broad topic will not

necessarily be considered a single subject
nmerely because the legislature |abels it so.
Courts have some obligation to insure that
| egi sl ative "subjects” do not becone so
abstract and anorphous that article III,
section 6 is rendered nugatory. Thus, in
recent cases . . . , [sone] topics . . . have
been held to be too broad to be considered as
single subjects. This is only commbn sense.
If it were otherwise, the legislature could
sinply assert that the subject of a
particular session lawis sonething like "the
public health, safety, and welfare" and then
conbine a wide variety of topics under this
broad "subject".

ABM p. 4 (enphasis added).

At the time this was witten, Respondent was unaware of
Chapt er 96-388. The enphasi zed observation just noted was offered
for illustrative purposes only; Respondent did not actually
believe the |l egislature would be so bold as to give a chapter |aw
such a title. Apparently, Respondent is nore prescient than she
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informus that the | egislature has no authority to enact a statute
unless it can reasonably be said that the statute pronotes the

public health, safety, or welfare. In Re Forfeiture of 1969 Pi per

Navaj o, 592 So. 2d 233, 235 (Fla. 1992). Thus, if pronotion of the
public health, safety, or welfare is a valid single subject, then
any conbination of statutory provisions the |egislature has the

authority to enact would satisfy the single subject requirenent.

realized.

2Wth all due regard to the law s penchant for expressions
phrased in triplicate -- e.g., "give, bequeath, and devise";
"freely, voluntarily, and intelligently"; and that Perry Mason
favorite, "irrelevant, inconpetent, and inmmaterial" -- there is
little practical distinction anong the phrases "the public
health", "the public safety”, and "the public welfare"; or, at
| east, there is not enough distinction to establish any practi cal
difference in the present case between the phrase "the public
heal th, safety, and welfare” and its abbreviated cousin (used by
the legislature as the title to Chapter 96-388) "the public
safety." I nposing harsh sentences on recidivist crimnals
certainly pronotes the public safety; it also both pronotes the
public health (because the incarcerated m screants are no | onger
inflicting danage on nenbers of the public) and pronotes the
public welfare (because the public is better off w thout these
predators roam ng the streets, not only because they are no
| onger able to inflict injury, but because of the public peace of
mnd that results fromknow ng they are behind bars). Simlarly,
a standard "public welfare" nmeasure, such as food stanps, also
both pronotes the public health (because those who receive the
stanps will eat better and thus be less likely to need public
heal t h assi stance) and pronotes the public safety (because those
receiving the stanps will not have to resort to crimnal acts to
feed thensel ves).

In short, the fact that Chapter 96-388 adopts the title "An
act relating to the public safety” does not mean that the title
is significantly narrower than a title phrased "An act relating
to the public health, safety, or welfare"; the one title may be
slightly shorter but it is no |less broad and anbi guous, as a
substantive matter.

22



This would effectively elimnate that requirenment, |eaving as the
only limtation on legislative power the substantive limtation
that the legislation nmust pronote the public health, safety, or
wel f are.

Approving a title like "[a]ln act relating to public safety"
woul d al so render the constitutional title requirenent neani ngl ess.
If the title is to define the scope of the act and provide sonme
reasonabl e notice about the act's contents, "the public safety”
tells us nothing except that the legislature is intending to enact
sonme statute that is wthin the limts of its substantive
constitutional authority.

We run into the opposite problemif we consider the title of
Chapter 96-388 to be the four pages of summary. Does a four page
title satisfy the constitutional requirenment of brevity? And, since
the title nust contain the subject, what is the "single" subject of
an act whose title requires four pages to summarize its contents?

Chapter 96-388 violates Article |11, Section 6 because it
contains a variety of provisions that can be related to each ot her
only by the use of a broad and vague "subject"” like "the public
safety”", "crinme control", or "the crimnal justice system"™
Chapter 96-388 is not a "conprehensive |law' for single subject
purposes, as that term is understood in cases such as Burch v.
State, 558 So. 1 (Fla. 1990). See ABM p.12-15, 20, 26-28. Chapter

96- 388 contains no legislative findings of fact regarding any
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crisis and its various sections are not designed to be a
"conprehensive[,] systematic [and] coordinate[d] . . . effort[]
toward a unified attack on a cormon eneny, crine . . . ." ld. at 2-
3 (citation omtted). Rather, Chapter 96-388 is a much bl oated

version of the laws found invalid in State v. Johnson, supra and

Bunnell v. State, 453 So. 2d 808 (Fla. 1984).

In Johnson, the Court held that "the habitual offender
statute, and . . . the licensing of private investigators and their
authority to repossess personal property” do not conprise a single
subj ect because "it is difficult to discern a logical or natura
connection between [the two]." 616 So. 2d at 4 (citation and
internal quotes omtted). The Court said these were "two very
separate and distinct subjects” that had "absolutely no cogent
connection [and were not] reasonably related to any crisis the
| egi slature intended to address.” 1 d. Noting "no reasonable
expl anation exists as to why the |l egislature chose to join these
two subjects wthin the same legislative act", the Court
"reject[ed] the State's contention that these two subjects relate
to the single subject of controlling crine.” 1d.

In Bunnell, the Court voided a chapter |law that created a new
of fense of "obstruction by false informati on" and anmended st at utes
that detailed the nenbership of the "Florida Council on Crim nal
Justice" (which was an advi sory board conposed of various officials

in the crimnal justice system. Rejecting the district court's
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conclusion that the |aw was valid because "t he general subject of
the act [is] the "Crimnal Justice Systemi "3 this Court asserted
the two sections "ha[d] no cogent relationship” because they
addressed "separate and di sassociated . . . object[s] . . . ." 453

So. 2d at 809. Bunnell inplicitly accepted the |l ogic of Wllians v.

State, 459 So. 2d 319 (Fla. 5th DCA 1984), which had di sagreed with
the district court Bunnell decision because "such a general subject
[as the '"Crimnal Justice Systenmi] for a non-conprehensive |aw
would wite conpletely out of the constitution the anti-logrolling
provision of article Ill, section 6." |d. at 321.

Li ke the chapter law in Bunnell, Chapter 96-388 contains both
provisions relating to adm ni strative bureaucraci es and provi si ons
that create, amend, and repeal substantive crimnal statutes that
bear no logical relation to the affected bureaucracies. Like the
chapter law in Johnson, Chapter 96-388 contains both sentencing
provisions and civil regulatory provisions. There sinply is no
cogent and i nherent relation anong such things as juvenile crim nal
hi story records, the prosecution of crimnal violations of the
Workers' Conpensation Law, the developnent and tracking of a
"popul ation-at-risk"” profile, the regulation of pretrial release
procedures, treatnent for drug offenders, the prosecution of

crimnal street gangs, the definition of "curtilage" in the

13 State v. Bunnell, 447 So. 2d 228, 230 (Fla. 2d DCA 1983),
guashed, Bunnell, supra.
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burglary statute, drug trafficking, the civil comm tnent of sexual
predators, the costs of hospitalizing injured apprehendees, and
civil damages action for victins of violent crines; and this, of
course, only covers maybe hal f of the provisions in Chapter 96-388.

Chapt er 96-388 viol ates the provisions of Article Ill, Section
6, which in turn neans that all defendants affected by Chapter 95-

182 get the benefit of the |onger w ndow peri od.

26



CONCLUSI ON

Regardl ess of which w ndow period applies, Respondent is
withinit. If this Court is going to decide the wi ndow period i ssue
inthis case, the | onger wi ndow peri od applies because Chapter 96-
388 itself violates the single subject requirenent. Alternatively,
assum ng Chapter 96-388 is valid, the shorter wi ndow period applies
only to prosecutions brought under section 790.235 because that is

the only part of the Gort Act that was reenacted i n Chapter 96- 388.
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