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STATEMENT OF CASE AND FACTS

The essence of the Petitioners' case below was an action
grounded in breach of fiduciary, breach of consultancy
agreenent, fraud, negligent m srepresentation, and an action to
cancel transfer of patents; all arising out of the sale of
assets of International Robotic Systens, Inc. (ROBOTICS I) to
Laser Holdings Ltd. (LHL).

ROBOTICS | was in the business of developing, primarily for
mlitary market, a renotely controlled marine vehicle wth
stealth technol ogy. The vehicle has been in devel opnent since
the early 1980s, and is called the OA.

At the tinme of the sale of assets, in July, 1992, ROBOTICS |
possessed only a prototype OA, was heavily in debt, unable to
conplete its contract with the United States Navy absent a cash
infusion, and in danger of losing its patents, which were
pl edged as security for | oans.

UTC/ UTCS, through their representative, Terry Carroll, who
was then involved, inter alia, in helping small conpanies form
alliances wth other conpanies, develop and rmarket new
technol ogi es, introduced ROBOTICS | to LHL, which eventually
purchased the assets of ROBOINICS | for the sum of $500, 000. 00
(U.S.) and provided royalty agreenments for Messrs. Hornsby and
Mur phy. There were no other offers to purchase. A new conpany
was formed with same name, (ROBOTICS Il1). As sales did not live
up to expectations, Petitioners, ROBERT MJURPHY and ROBOTICS |

filed suit for danmages.



After a four-week trial, a jury of eight well educated
individuals (T 8-146) found no credence in the story of ROBERT
MJURPHY, found no conpetent evidence of damages, and found for the
Respondents on all counts, excepting a nom nal danmage award for
breach of fiduciary duty agai nst HOMRD HORNSBY i ndivi dual ly.

Not withstanding Petitioners' counsel's twenty plus years of
trial experience (T 3413), he chose to make no objection to
cl osing argunent, and now conpl ains of fundanental error. There
IS none. The Fourth District Court of Appeal affirmed the
verdi ct upon close scrutiny of the record, particularly closing
ar gunent .

A notion for rehearing and rehearing en banc was filed by
Petitioners on February 26, 1998. W thout opinion, the
appel l ate court denied the notion for rehearing and rehearing en
banc on March 19, 1998. The Petitioners then requested this
Court accept jurisdiction on My 4, 1998. No question was
certified by the appellate court.

SUMMARY OF ARGUMENT

This appeal primarily involves the fundanental error
exception to the requirenent of contenporaneous objection to
cl osi ng argunent .

The Petitioners msconstrue the opinion witten by the
Fourth District Court of Appeal. The Fourth District carefully
and skillfully exam ned nunmerous cases from sister courts, along

with those cases of this Court, dating back to 1923. In fact,
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on sinple reading of the opinion authored by Judge Kline of the
Fourth District, one will note, not only did the court consider
the nature of remarks which this Supreme Court has held not to
be fundanmental error, but also reviewed the Court's definition
of fundanmental error in crimnal cases. The District Court was
wholly consistent with the Suprenme Court rulings, and does not
expressly and directly conflict with any decision of another
district court of appeal.

As Judge Kline noted, wth Judges Farner and Stevenson
concurring, nost of the Florida cases in which courts have
granted new trials, even though their argunent is not objected-
to, have required that the argunment be "pervasive." Murphy at
591. The Fourth District Court has followed the edicts of this

Court and found the argunent not to be "pervasive." There sinply
is no conflict with the decisions of the Supreme Court or other
district courts. VWhet her or not the inproper argunent is
"pervasive" is clearly a judgnental decision, and not subject to

bl ack letter rule.
ARGUMENT

POINT I
THE FOURTH DISTRICT COURT OF APPEAL RECOGNIZES THE FUNDAMENTAL
EXCEPTION RULE TO UNOBJECTED-TO IMPROPER ARGUMENT, AND APPLIED
PROPER STANDARD OF REVIEW
Petitioners erroneously suggest that conflict regarding the
standard of review in cases involving inproper argunent, absent

cont enpor aneous objection, is conceded. Far fromit. The Fourth
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District Court of Appeal made it clear that they do recognize the
proper standard of review, and recently. William Bryan King,
M.D. v. Priscilla Byrd, individually and as Guardian, Friend and
Natural Parent of Kenan A. Byrd, a minor, 23 Fla. L. Wekly D1173
(Fla. 4th DCA May 13, 1998). Therein, the Fourth District Court
of Appeal cited Murphy v. International Robotics Sys., Inc., 710
So. 2d 587 (Fla. 4th DCA 1998) as foll ows:
Appel | ant al so chal | enges comrent s by
Plaintiff’s attorney in closing argunent.
Def ense counsel made no obj ecti ons,
therefore, the issue is not preserved.
Id.
Appellants in King filed a notion for clarification of this
statenent of Jlaw, which was joined by Respondents. Upon
consideration, the Fourth District Court of Appeal added the
follow ng | anguage in its opinion, filed August 26, 1998:
Al t hough sone of counsel’s remarks in closing
argunent were inproper, we do not deem the
unobjected-to comments to rise to the 1level
of fundamental error. (Enphasi s added)

King v. Byrd, No: 97-1384 (Fla. 4th DCA Aug. 26, 1998).

This is an unequivocal statenent of the recognition by the
Fourth District Court of Appeal of the proper standard of review

G ven such, there is no conflict between the Fourth District

Court of Appeal and its sister courts.

12



Furt her, t he Fourth District, never I nt endi ng t he
interpretation of its opinion in Murphy as now suggested by the
Petitioners, stated:

[We do not think we are being inconsistent
with our Suprenme Court when we all but close
the door on allowing the issue to be raised
for the first tinme on appeal.

There is an exception to the contenporaneous
objection rule for errors which are deened
fundanental and which can thus be raised for
the first tinme on appeal.

See Murphy at 590.

Could the Fourth District Court of Appeal nore clearly state
its recognition of the rule? Hardly.

Indeed there is no confusion arising from the supposed
absence of a consensus standard anong the |ower courts. The
Murphy court took great care to analyze the |aw of unobjected-to
proper final argument wthin the State, particularly the sem na
opi nions of the Supreme Court in Baggett v. Davis, 169 So. 372
(Fla. 1936); Seaboard Airline Railroad v. Strickland, 88 So. 2d
519 (Fla. 1956); Tyus v. Apalachicola N.R.R. Co., 130 So. 2d 580
(Fla. 1961); and castor v. State, 365 So. 2d 701 (Fla. 1978).

In retrospect, it is rather clear that the definition of

fundanental error has not changed in any significant way since

its first pronunciation in Bagget. There Justice Beuford wote:

13



Supra.

This rule is subject to the exception that,
if the inproper remarks are of such character
t hat neither rebuke nor retraction my
entirely destroy their sinister influence, in
which event, a new trial should be awarded

regardless of the want of an objection or
excepti on.

Thereafter, in Strickland, the court pronounced:

Then,

itself to

Justi

i npact whi

I n sunmary, Baggett, Strickland, and Tyus Sinply say,

.unless tinely objections to counsel’s
prejudicial remarks are nmade, this court wll
not reverse the judgnent on appeal, however,
this ruling does not nmean that if the
prejudi cial conduct of that character, inits
coll ective inpact of nunerous incidents, as
in this case, iIs so extensive that its
i nfl uence per vades t he trial, gravely
i mpai ring t he calm and di spassi onat e
consideration of the evidence and the nerits
by the jury, this court wll not afford
redress.

in Tyus, the court reflected on Strickland,
that rule, and expl ai ned:

In order to enploy the exception to the
general rule when no objections are made to
the alleged prejudicial remarks or conduct,
such remarks or conduct need not begin at the
outset of a trial and continue intermttently
to its concl usion.

comm tted

ce Hobson went on to note that it is the collective

ch nmust be consi der ed.

remarks are such as to deny a fair trial, then relief

gi ven.

14

wi |

if the

be



Petitioners’ strained reading of Murphy suggests that the
Fourth District does not understand these definitions, yet it is
that sanme court which considers the definition of fundanental
error, as stated in Sanford v. Rubin, 237 So. 2d 134, 137 (Fla.
1970):

[E]rror which goes to the foundation of the
case on to the nerits of the cause of action.

The court further quotes from Tyus, which therein enphasized
the trial judge, “who was in the mlieu of the courtroom
t hroughout the trial”, was in a nuch better position than an
appel late court to determne if an argunent was so prejudicial as
torequire a newtrial. This point has been noted in other cases
and is certainly underscored in a matter such as this. W are
not now in a position to observe the deneanor of the w tnesses on
the stand, the flushing of face, crossing of arms, pushing back
from the witness stand, tone of voice, |ooking away from the
exam ner, and nunerous ot her non-verbal expressions. Nor are we
now privy to the intonations, connotations, body |anguage, and
faci al expressions used by counsel during final argunent.

Wth regard to those cases which have found fundanental
error and reversed, absent contenporaneous objection, the sane

i nvol ved the classic erroneous argunents such as “golden rule”?,

mentioning of insurance, and recitations of personal opinion and

! But not dways, see Tremblay v. Santa Rosa County, 688 s0. 2d 985 (Fla. 1st DCA 1997).
15



of facts not in evidence. Those remarks cited by Petitioners do
not approach these argunents in gravity.

Petitioners wongly suggest that the Fourth District Court
of Appeal has adopted an inproper standard, crafted by the Second
District Court of Appeal in Hagan v. Sunbank, 666 So. 2d 580
(Fla. 2d DCA 1996). The Hagan court sinply analyzed this Court’s
several holding in Akin v. State, 86 Fla. 564, 98 So. 609 (Fla.
1923), Baggett, Strickland, and Tyus. The Hagen court found that

the exception requires a two-step analysis. First, is the error

pervasive, inflammtory, and prejudicial as to preclude the
jury’s rational consideration of the case. Second, the trial
court nust decide whether the error was fundanental. This is a

| egal decision that the error was so extrene that it could not be
corrected by an instruction, if an objection had been | odged, and
that it so damaged the fairness of the trial that the public’s
interest in our system of justice justifies a new trial, even
when no | awyer took the step necessary to give a party the right
to demand a newtrial. Again, was a fair trial had?

Judge Kline, in witing the Murphy opinion, does not
specifically adopt this two-part analysis, as Petitioners would
suggest . Even so, had the Murphy court adopted this two-part
analysis, it would in no way depart fromthe standard set by this

Court, or specifically conflict wth those holdings of other
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District Courts of Appeal. The Murphy court only suggests that
perhaps the First, Third, and Fifth District Courts have set the
bar too | ow when determ ning certain unobjected to argunent rises
to the level of fundanental error.
The Murphy court also notes that argunent nade by
plaintiff’s counsel in Tyus was as bad as, if not worse, than
argunments in cases which are now being reversed.
Petitioners suggest to this Court that Strickland sets forth
one definition, one standard to neasure the nerits of a newtrial
nmotion, based upon unpreserved error and opposing counsel’s
closing argunent; and then, suggest Hagan is alnost entirely off
point. Yet, it is the Hagan case which Petitioners point out,
anal yses the five Suprene Court opinions concerning this topic.
It was this Court in Sanford v. Rubin, 237 So. 2d 134 (Fla.
1970), which defines the term“fundanental error” as
: error which goes to the foundation of
the case or goes to the nerits of the cause
of action.

Id.

Did the Hagan court add to, detract from or alter the
definition of fundanental error by suggesting that in determ ning
whet her fundanental error exists, it is:

A legal decision that the error was so

extrenme that it could not be corrected by an
instruction if an objection has been | odged,

17



and that is so damaged the fairness of the
trial that the public's interest in our
systemof justice justifies a newtrial, even
when no | awyer took steps necessary to give a
party the right to demand a new trial .

Supra.

Certainly not. For isn't fairness of trial in the public's
interest in the systemof justice fundanental ?

POINT II
CLOSING ARGUMENT OF UTC/UTOS WAS NOT FUNDAMENTALLY ERRONEOUS

Petitioners were well represented in this cause by: The Law
Ofices of R Stuart Huff, Law Ofices of Edward M Kuhnel, and
Law O fices of Mchael M Tobin. |In fact, lead trial counsel, R
Stuart Huff, even nentions his trial experience exceeding sone
twenty years. (T 3413)

It is further inportant to note that this transcript, sone
3,500 pages is replete with objections by M. Huff, and also M.
Wagar, counsel for the Plaintiffs below, at any tine they felt
the testinony or exhibits objectionable. However, when it cane
to the final argunents, there was not a single objection by
counsel for the Plaintiffs. How is it that M. Huff felt
objections at final argunent would be held by the jury against
his client, but not during the taking of evidence? Such tactic

is well diluted by the opportunity to nove for mstrial at the

cl ose of argunent, which notion can be made outside the judge’'s
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presence. Ed Ricke & Sons, Inc. v. Geen, 468 So. 2d 908 (Fla
1985). Their silence is understandable for a nunber of reasons
addr essed bel ow.

The law in Florida is clear that, in the absence of a
cont enpor aneous objection, request for curative instruction, or
nmotion for mstrial, that the conplaining party has not properly
preserved a clained error. Bluegrass Shows, Inc. v. Collins, 614
So. 2d 626, 627 (Fla. 1st DCA), rev. denied, 622 So. 2d 264 (Fla.
1993). This proposition of |law was nore recently underlined in
the case of Hicks v. Yellow Freight Systems, Inc., 694 So. 2d 869
(Fla. 1st DCA 1997), wherein the court states: “We emphasize our
recent advice to parties seeking reversal upon allegedly improper
closing argument, “[I]f counsel intends to appeal to this court,
they would be well advised to object.” See also, Donahue v.
F.P.A. Corp., 677 So. 2d 882, 884 (Fla. 4th DCA 1996).

As this reviewing Court is limted to the sterile record
one nust view the transcript as a whole to dispel any notion that
Petitioners’ counsel inadvertently overlooked these renmarks,
whi ch they now claimto be so outrageous as to rise to the |evel
of fundanental error.

The Petitioners, having |lost the case bel ow, excepting the

one dollar award versus HOMRD HORNSBY, individually, cite a

19



nunber of out of context statenents claimng entitlenment to a new
trial.
Nelson v. Reliance Assurance Co., 368 So. 2d 361, 362 (Fl a.

4t h DCA 1978), gives sone insight into such tactics and stated:

W view, with some skepticism appellants’

agoni zed cries, that coment by opposing

counsel below deprived him of a fair and

inpartial trial, when not so nuch as an

objection was deened necessary upon the

occasion of the supposed fatal utterances.

We  nust now assune that silence from

experienced counsel 1is a Jjudgment play,

predicated on his or her concept of how the

trial is going. As such, the failure to

obj ect constitutes intentional trial tactics,

m st akes of which are not to be corrected on

appeal sinply because they backfire.

Emphasis added.
Wth this in mnd, courts are reluctant to overturn a verdict and
should so refrain in the case of a four-week trial heard by an
ei ght person jury.

| ndeed, for Petitioners to show entitlenent to reversal and

new trial, Petitioners nust denonstrate that the error was so
persuasive, inflanmatory, and prejudicial as to preclude the
jury’ s rational consideration of the case, and that the error was
fundanental . Tremblay v. Santa Rosa County, 688 So. 2d 985 (Fl a.
1st DCA 1997). Therein, the court found the “golden rule”

coments by plaintiff’s counsel did rise to the Ilevel of

fundanmental error. Such argunment was not posed in this matter

20



Wth the foregoing in mnd, |ook at the comments of counsel
for UTC/UTOS (not counsel for these Respondents) in |ight of
failure to object, the context in which the comments were made,
and whet her or not the comments were supported by the evidence.
It has long been the law of this State that where evidence
IS supportive, then counsel may argue therefrom Specifically,
in Forman v. Wallshein, 671 So. 2d 872 (Fla. 3rd DCA 1996), the
court found that in a civil case, opposing party may be | abeled a
“l'iar” where there is a basis in the evidence to do so. watkins
v. Sims, 81 Fla. 730, 88 So. 764, 767 (Fla. 1921):
It is not proper to attack the credibility of
a party to a suit, who testifies in his own
behal f, unless such comment is based on facts
secured in the evidence, or unless it can be
deduced from the wtness’ appearance and
conduct while giving his testinony.

Id.

Clearly, one could assuredly conclude from the evidence
that, M. Mirphy was |ess than candid. Certainly a concl usion of
the jury was that MJRPHY's deneanor and reasonabl eness of
testinony gave rise to a suspicion of his credibility,
underscored by silence on the part of attorneys for Plaintiffs
during final argunent. (T3311-3412). Silence for reason that the
comments now asserted as fundanentally prejudicial, are not. And

pl ease note that counsel for UTC did not, as Petitioners contend,

repeatedly express his personal opinion that MJRPHY, was a |iar
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to the contrary, he referred directly to the evidence of sane.
(IB 38-39) The transcript speaks for itself. (T3311-3412) o
course counsel for Petitioners put the UTC/ UTOS argunent into
clearer context by referring to ROBERT MJRPHY, as foll ows:
MR. HUFF: ...that MJRPHY |ies, a congenital
liar, has lied all through his life
: everything he told you is a
pack of lies, and so is this
lawsuit . . . and by inplication, |
am totally wlling to bet that
after twenty years of practice.
(T 3412-3413)
One can deduce from this record that the remarks of M.
Beck, on behalf of UTC/UTOS in the context made, were not so
i nflammatory, as now asserted. No, clearly not, for the tone of

this trial was set early and first by Petitioners in opening

statement:

MR. HUFF: Things | don’'t understand, won’'t
need to for this case. Nets and
things, one billionth of a thing
travel s per second, lights up in a
rabbit’s ear, amazing types of
t hi ngs, supposedly, but it is the
very sort of stuff that if you had
hi gh school education. . . (T 266)

MR. HUFF: [H e (Murphy) is stupid, he «can't
read, he can’'t be trusted, he is
lazy . . . (T 304)

MR HUFF: . . . [T]hat Mur phy S an

I nconpet ent . But of
course we didn’t know it at that
time and not wuntil two years
|ater. And t hat spoiled any

22



chance really for the OAL as wel |
(T307)

This sophisticated jury was not a jury to confuse anal ogy
and hyperbole with intentional, unfounded argunent.?

In reviewing the cases cited by the Petitioners, the sane
are not persuasive for a nunber of reasons. Muhammad v. Toys “R”
Us, Inc., 668 So. 2d 254 (Fla. 1st DCA 1996), was a products
liability action arising from a child s bicycle accident.
Counsel for defendant Toys “R’ Us made the follow ng statenent:
“. . . does everyone realize that they could have -- they may
have already settled with the manufacturer.” There was an
immediate objection to this disclosure. We have no objections
here. The court noted, in a close question of negligence, even a
curative instruction by the court was insufficient to counteract
the prejudicial effect of the inproper comrent. This remark,
objected to, was sufficient reversible error. A new trial was
granted w thout consideration of any of the other factors raised.

It should also be noted the Muhammad court did not reverse

this matter based upon a personal anecdote of counsel for the

2The jury was also highly educated. It consisted of aformer IBM executive, who was the account manager for
IBM’s operating systems, (T 121); amusic buyer with aB.A. from Tufts University, who was in the process of
starting her own business, (T 68, 146); a business manager with a B.S. in business administration from NOVA
University, who works for Motorola' s marketing department, (T 15, 71, 78); abusiness person withaB.S. in
education from Florida State University, who owned severa paint stores, (T 14), 70, 129); a computer anayst for a
local law firm, who had two years of college at St. Johns College in Maryland, (T 67, 73); afinance manager with
two years of college, who underwrites auto insurance, (T 71, 93); abuilding inspector for Palm Beach County with
an A.S. degree from Pam Beach Community College in drafting and design, (T 17, 71, 93); and a homemaker, who
took courses at Florida Community College (T 8, 67).
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plaintiff, which was an indirect comment on the evidence, nor was
the same reversed because of counsel for the plaintiffs’ remarks
concerning the testinony of the defendant’s expert w tness.

This case was reversed on two premses: 1) the inproper
remar ks about the settling non-party which, in and of itself is
reversible error; 2) counsel for Toys “R’ Us continued to express
his personal views despite continuing objections by counsel for
plaintiff. Id. Nei ther of these scenarios is present in the
record now before this court. Owens Corning Fiberglass Corp. V.
Morse, 653 So. 2d 409, 411 (Fla. 3rd DCA), rev. denied, 662 So.
2d 932 (Fla. 1995), cited by Petitioners, involved the situation
wherein plaintiff’s counsel inproperly argued that defendant’s
counsel, rather than a party, had “lied to the jury that he
commtted a fraud upon the court and the jury.” Likew se in Kass
v. Atlas Chemical Company, 623 So. 2d 525 (Fla. 3rd DCA 1993), it
was the plaintiff’s counsel who repeatedly argued that the expert
witness for the defense was a liar, unsupported by the record.
Nei t her Owens nor Kass above deal with the credibility of the
party plaintiff or, for that matter, party defendant. Simlarly,
Petitioners’ reliance on King v. National Security Fire &
Casualty Co., 656 So. 2d 1333 (Fla. 4th DCA 1995) is not hel pful
as the court indicated it was “not proper . . . call[ing] him.

a liar”, but the case was reversed on other grounds.
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Petitioners further conplain that counsel for UTC/ UTGOS, not
counsel for HORNSBY and ROBOTICS Il, prejudiced the jury by
| abeling MJURPHY a crimnal tax cheater, w thout any evidence (1B
34). However, final argunent by counsel for UTC/ UTCS contains no
reference to “crimnal tax cheater.” (T 3346-48) In fact, M.
Beck stated, “Maybe they did it some way legal . . .” (T 3348)

Next, the argunent by counsel for UTC/UTOS that the
consul tancy agreenment was a tax dodge and that MJRPHY does not
like to pay taxes is supported by the record. See testinony of
HORNSBY (T 2639); Terry Carroll (T 1730); John Wod at deposition
(T 2289, D 39-41).

Now, for argunments sake, if the jury was at sonme point
prejudiced; this prejudice, if any, was abrogated by M. Huff in

final argunent where, in rebuttal, he stated:

MR. HUFF: Let's put to bed this ridiculous

t hi ngs about t he | oan
agr eenent, based on commoDn sense.
Accor di ng to UTC, if you take noney
in as i ncome on the consultancy

agreenent, that’'s tax free incone a
as long as you use it to pay off
the loan, and therefore, Kuhnel,
according to them he's always the
culprit in the back, came up wth
this tax scam | want you all to
be at ease because you were told
you mght be aiding and abetting
tax fraud. Those are not easy
charges to take. | want you to be
at ease because, as UTC woul d have
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it, that’s exactly the opposite of
the way it works.

(T 3413-14)
.[Alnd tax fraud, we handl ed that one, I
t hi nk.
(T 3437)

There is flippant argunent by M. Beck concerning the
| oan/ consul tancy agreenent on behalf of UTCUTGS which is
thereafter addressed by M. Huff, noting his flippancy by
| abeling the same “ridiculous.” Any supposed error, again was
not objected to contenporaneously, is certainly not fundanental
and waived by failure to properly preserve.

Petitioners attenpt to make much of UTC/ UTOS' counsel's two
references to MJRPHY's "lottery ticket." (1B 38) Petitioners
rely upon BellSouth Human Resources Admin., Inc. v. Colatarci,
641 So. 2d 427 (Fla. 4th DCA 1994), rowler v. N. Goldring Corp.,
582 So. 2d 802, 803 (Fla. 1st DCA 1991), and Stokes v. wet 'N
wild, Inc., 523 So. 2d 181, 182 (Fla. 5th DCA 1988). These cases
are uninstructive for they involved contenporaneous objections to
the remarks at issue and therefore were not decided under the
fundanental error standard applicable here. Wen viewed in |ight
of the evidence presented in this case, tw references to the

"lottery ticket" do not anount to fundanental error. And, of
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course, counsel for Petitioners joined in the anal ogy by
referring, in closing rebuttal, to MURPHY's lottery ticket. (T
3412)

Next, UTC/UTOS counsel’s coments on Ed Kuhnel’s failure to
testify were proper. M. Kuhnel was available -- he sat in the
first row of the gallery throughout the trial, as did Deborah
Kuhnel. He even took photographs of the jury. (T1697) So |ong
as the witness is available, it is entirely proper for counsel to
comment in closing argunent on the failure of a party witness to
testify and to urge upon the jury the inference that had the
W tness appeared his testinony woul d have been adverse to the
party with whom he is associated. See Fino v. Nodine, 646 So. 2d
746, 750-51 (Fla. 4th DCA 1994); Geiger v. Mather of Lakeland,
Inc., 217 So. 2d 897, 898 (Fla. 4th DCA 1968); cert. denied, 225
So. 2d 528 (Fla. 1969). Do we not think the jury would be
interested in M. Kuhnel’s explanation of the | oan/consultancy
agreenent tax savings plan?

Petitioners' next argunent appears to state it was inproper
for UTC UTOS counsel to coment on plaintiffs' counsels’ failure
to ask certain questions of M. Carroll about the May 12, 1992
vi ewgr aph presentation (UTX 20A). UTC UTOS put M. Carroll on
the stand and, anong ot her topics, questioned himextensively

about the May 12, 1992 presentation materials. (T 1740-65)
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UTC/ UTOS counsel spent twenty-five transcript pages asking M.
Carroll questions about the presentation materials.

Plaintiffs' counsel, on the other hand, did not ask M.
Carroll a single question about the key docunent, all the while
urging at closing that Carroll is the defrauder and perjurer. It
was entirely proper for UTC/UTOS counsel to point that out to
the jury. M. Beck did not suggest as in Owens, that counsel was
lying, only that if, as he argued that M. Carroll was not worthy
of belief he didn't denonstrate that by cross-exam nation. I t
was before the jury that M. Huff did not question M. Carroll
about the presentation materials. M. Beck sinply pointed this
out in closing.

Petitioners’ reliance on Cohen v. Pollack, 674 So. 2d 805
(Fla. 3rd DCA 1996) is msqguided, for reason inproper argunent
there was objected to and a notion for mstrial mde. Not the
case here. Wthout objection, we have no yardstick with which to
measure the remarks cited in the case at bar as fundanental
error. However, the Petitioners are also wong that the
transcript citations fall under the ruling of Cohen:

(a) . . . BOB MJRPHY has said false things
about a good and decent man . . . (IB
37) (T 2697)
This hardly suggests to the jury that everything Terry Carroll

said was true.
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(b) [Now (HOMNMRD HORNSBY) made sone
m stakes in his life but one thing he
didn't do was I|lie about the business
they had. (1B 37)

This coment is a fair statenment upon the evidence that
Robert Murphy and Deborah Kuhnel falsified the business plans to
show nore past business than IRS | actually experienced. (T 2697-
2703)

(c) M. Hornsby . . . told the truth about
that. Bob Mirphy couldn’t bring hinself
to do that. (1B 37)

Again, M. Beck was sinply making proper coments upon the
evi dence. Li kew se, Riggins v. Mariner Boat Works, Inc., 545 So.
2d 430 (Fla. 2d DCA 1989), is not helpful. Once again at trial
the plaintiff’s counsel objected to the argunent and the case was
a close question of liability.

Was MURPHY shown to lack credibility? Let us review the
“Johnson Letter”. UTC UTCS put both the Johnson brothers on the
stand by reading in their deposition testinony. (T 3005-06) This
testinony established that the Johnson Letter was a forgery.
"The name "Al an Johnson." is signed to the Johnson Letter, but
Al an Johnson denied signing it. See Testinony of Al an Johnson by
deposition. (D 48) Hi s brother, Red Johnson, testified that he

had never even seen the Johnson letter, until shortly before his

deposi tion. So there was no way he could have signed it., see
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testi nony of Red Johnson by deposition. (D 100) Thus, UTC UTCS
counsel s characterization of the Johnson Letter as a forgery was
whol | y supported by the evidence and reasonabl e inference there-
from

This is the very docunent which Plaintiffs suggested was key
evidence. (T 297-98) Through cross-exam nati on of MJRPHY, it was
established that he and his associate, M. Kuhnel, wfe of
Petitioners’ co-counsel, actually created the Johnson Letter. (T
776-778). (No, the letter was not used, as in Strickland, as a
factual basis. It was used effectively to inpeach MJRPHY s
credibility.) The record provides anple support for the remarks
of UTC/ UTOS counsel that Petitioners cite as inproper. (1B 39)

Petitioners rely on Baptist Hospital v. Rawson, 674 So. 2d
777 (Fla. 1st DCA 1996). Actually the case is unsupportive as
Baptist Hospital is a medical mal practice case with a paraplegic
plaintiff; naturally involving trenmendous enotions and a close
guestion of liability. Baptist Hospital also relies on Scared
Heart Hospital v. Johnson, 650 So. 2d 676 (Fla. 1st DCA), rev.
denied, 659 So. 2d 1989 (Fla. 1995), Ilikewise a nedical
mal practice case. Both of those actions were brought to the
First District Court of Appeals and, interestingly, Frederic G
Levin, was counsel for appellee in each action. It was clear to

the court in both cases that M. Levin’s comments were egregi ous,
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in violation of Rule 4-3.4(e) of the rules regulating The Florida
Bar. The numerous comrents contained with the Baptist case, Id.,
were counsel’s assertion of personal know edge of facts,
statements of personal opinion, which M. Levin acknow edged,
were in violation of the aforenentioned rule.

Wiile the First District inputed counsel Levin's coments as
sufficiently egregious, there is nothing in the record bel ow
whi ch woul d denponstrate fundamental error as defined in Baggett.
And, of course, as recently stated: “An argument on appeal where
opposing counsel’s remarks were so egregious as to be of the type
contemplated by Baggett would generally be sorely 1lacking in
credibility where there is no objection . . .” Weise v. Repa
Film International, Inc., 683 So. 2d 1128 (Fla. 4th DCA 1996).

Not only have Petitioners now settled with the putative
of fending party, UTC/ UTCS, but the Petitioners invited the nature
and tone of the trial, as clearly evidence by the follow ng
comment s on opening statenent:

MR. HUFF: Things | don’t understand, won’'t
need to for this case. Next and
things, one billionth of a thing
travel s per second, lights up in a
rabbit’s ear, amazing types of
t hi ngs, supposedly, but it is the
very sort of stuff that if had a

hi gh school education. . .(T 266)

MR. HUFF: And Ms. Kuhnel typed up a
letter at Johnson’ s request,
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outlining what Johnson had told to
Mur phy, the story of them
conspiring in one way or another, f or

what ever reasons, to keep you from
having this information, to keep you
out of the circle of i nformation.
And that letter was signed by M

Johnson. And he | ater gave a sworn
st at enent under oath as well that

all of those t hi ngs had happened. (T
297-98)

MR. HUFF: [ Mur phy] Is stupid, he can’'t

r ead, he can’t be trusted, he
is lazy. . . (T 3404)

And then again at closing:

MR. HUFF: Everything [Mirphy] told you is a

pack of lies and so is this
| awsuit, too, and by inplication I
am totally willing to abet that
after 20 years of practice --

MR, BECK: | obj ect to t hat, your
Honor. That's inproper argunent.?3

COURT: Sust ai ned.
MR. HUFF: [Murphy] is after hi s
lottery ticket now, isn't he?
Well, it is for good reason that
the law allows the plaintiff to
argue last and | can’'t renenber a
better exanple of that than this.
And I'm going to tell you sone
funny things as well, too, sone

things are serious but let’'s keep
on the idiotic for just a mnute,
sone things that just nmake no
sense.

Let’s put to bed this ridiculous
t hi ng about the |oan agreenent,

3 Only objection made by any party during closing argument.
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MR, HUFF:

MR, HUFF:

based on commobn sense. Accor di ng
to UTC, if you take noney in as
i ncome on a consul tancy agreenent,
that’s tax free income as long as
you use it to pay off a |oan, and
therefore Kuhnel, according to
them he is always the culprit in
the back, came up with this tax
scam | want you all to be at ease
because you were told you m ght be
aiding and abetting tax fraud.
Those are not easy charges to take.
| want you to be at ease because as
UTC would have it, that's exactly
opposite of the way it works.

One cannot take consultancy noney
as inconme and then pay no taxes

because it pays down a loan. It is
exactly the opposite. When vyou
take honme your paycheck, you pay
taxes on it. The fact that vyou
turned around and pay the bank you
owe, that’s not deducti bl e.

Interest and other things are. of
course, that’s exactly the opposite
of the way it is and that’'s a
l[ittle bit idiotic. (T 3413-14)

[ Y] ou al | are on the verge
of becom ng felons yourselves.
The | oan agreenent to Laser surely
wasn’t structured by M. Kuhnel to
save taxes, Dbecause | just told
you, it doesn't. (T 3415)

| don’t know what adjective was
used, either idiotic, phony, a lie,

crazy, funny, or sonething |ike
t hat . Doesn’t seem like it.
Doesn’'t seem like were trying
m sl ead you at all on that.

(T 3416)
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MR. HUFF: [Carroll] didn’'t have to | ook ne in
the eye and you all and try and
explain that he really didn't nean
it. Sure he did. (T 3425)

MR HUFF: . . .[My client is a congenital
ltar . . . (T 3435)

MR HUFF: Tax fraud, we handled that one |
think. (T 3437)

Aside from the failure of the Petitioners’ attorneys to
object to argunent, which is now characterized as inflamatory,
the Court could have, |ikew se, stepped in to restrain coments
of counsel, which assert personal belief, and the justness of the
cause and credibility of the parties as witnesses at trial, as
well as counsel’s personal knowl edge of the facts and issues.
Hillson v. Deeson, 383 So. 2d 732, 733 (Fla. 3rd DCA 1980)
I ndeed this rule has governed the courts of Florida for many
years. St. Petersburg Coca Cola Bottling Co. v. Cuccinello, 44
So. 2d 670 (Fla. 1950) The Honorabl e Edward Fi ne, an experienced
trial judge, who presided below, chose not to restrain counsel
which non-action clearly speaks to propriety of the «closing
argunents.

G ven that the argunments do not reach the limted exception
of “fundanental error”, that Petitioners failed to object and

preserve the issue for appellate review, failed to produce



conpetent evidence of damages, and released the supposed
of fending party, the verdict nust be affirned.
POINT III
THE COURT DID NOT ERROR IN GIVING
A SPECIAL INSTRUCTION ON “REASONABLE RELIANCE”

AGREED TO BY PETITIONERS, ANY “ERROR” WAS INVITED BY PETITIONERS

Petitioners are not entitled to a new trial based on the
reasonable reliance jury instruction, 9A for three reasons

di scussed bel ow

1. Invited Error:

Petitioners’ contention that they objected to the
instruction on reasonable reliance (1B 44) is not supported by
the record. Petitioners cannot cite such support. No, rather
Petitioners agreed to the instruction at the charge conference:
(T 3140-3169)

And specifically:

COURT: Il wll deny this instruction.
That's UTC s nunber one.

What else do we have here?

Any ot her s p e ¢ i a |

i nstructions?
WAGAR: One nore. This one has been agreed
t 0, reasonable reliance, and the

next one i s yours.

(T 3148-49) Emphasis added.
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The doctrine of invited error was reiterated by this Court
I N Gupton v. Village Key & Saw Shop, 656 So. 2d 475 (Fla. 1995)
as:

[A] party cannot successfully conplain
about an error which he or she is responsible
for, or ruling which he or she has invited
trial court to nake.

Petitioners cannot now conplain of a special jury
instruction to which they agreed at trial. Held v. Held, 617 So.
2d 358, 359-60 (Fla. 4th DCA 1993), Fuller v. Palm Auto Plaza,
Inc., 683 So. 2d 655 (Fla. 4th DCA 1996).

2. Waiver Failure to Object:

Petitioners waived any objection to the jury instruction on
reasonabl e reliance because they failed to object to it at the
charge conference. Florida Rule of GCvil Procedure 1.470(b)
st at es:

Not later than at the close of the evidence,
the parties shall file witten requests that
the court charge the jury on the | aw set
forth in such requests. The court shall then
requi re counsel to appear before it to settle
the charges to be given. At such conference
all objections shall be made and rul ed upon
and the court shall informcounsel of such
general charges as it wll give. No party
may assign as error the giving of any charge
unless he objects thereto at such time or the
failure to give any charge unl ess he
requested the sane. The court shall charge
the jury after the argunents are conpl et ed.

Emphasis added
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Florida | aw requires contenporaneous objection to inproper
jury instructions. Castor v. Florida, 365 So. 2d 701, 703, (Fla.,
1978) Therein: “Wlere the alleged error is giving or failing to
give a particular jury instruction, we have invariably required
the assertion of a tinmely objection.” Moreover, an objection to
a jury instruction nust "be sufficiently specific both to apprise
the trial judge of the putative error and to preserve the issue
for intelligent review on appeal." Id. The objection nust "direct
the attention of the trial judge to the purported error in a way
that will allow himto respond in a tinely fashion." Id.

This Court has explained the basis for this rule:

The requi renent of a contenporaneous
objection is based on practical necessity and
basic fairness in the operation of a judicial
system It places the trial judge on notice
that error nay have been commtted, and
provi des himan opportunity to correct it at
an early stage of the proceedi ngs.

Id.

Anot her inportant reason for the requirenment of a
cont enpor aneous objection is that, wthout it, counsel could use
the appel |l ate process to conpensate for failed trial strategy,
effectively giving a party two bites at the apple. The Fourth
District characterized the problem

[ A] conmon thenme acconpanying the majority of

the points raised on appeal was the failure
of [counsel] to raise tinely and
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cont enpor aneous objections to the '"matters
whi ch are now cl ained to be of fendi ng,
i nproper and prejudicial. In the absence of
atinmely objection (especially to matters
whi ch do not rise to the |level of fundanenta
error), areviewmng court is left to
specul ate whether or not the initial failure
to object was sinply cleverly devised trial
strategy which backfired.
D'Amico v. State, 582 So. 2d 123, 124 (Fla. 4th DCA), rev.
deni ed, 591 So. 2d 180 (Fla. 1991).

Prior to the charge conference, Plaintiffs and Defendants
served their proposed jury instructions.

At the charge conference, the Court included the additional
“reasonabl e reliance” instruction upon Petitioners agreenment to
use the sanme. (T 3149) O course had they chosen to, any
obj ection nust state specific grounds which was not done.
Middelveen v. Sibson Realty, Inc., 417 So. 2d 275 (Fla. 5th DCA
1982) .

Petitioners should not now be allowed to object to the
reliance instruction for the first time on appeal. Their failure
bel ow has not preserved the issue for intelligent review on
appeal . Accordingly, Petitioners have waived this objection and
invited any error.

Mbr eover, at trial, when UTC/ UTOS counsel read the

"reasonabl e reliance" i nstruction in cl osi ng ar gunent ,
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plaintiffs' counsel did not object. (T 3359) Nor did plaintiffs
counsel ever request a clarifying instruction to resolve the
supposed conflict.

The only instance in which a party can escape its failure
to contenporaneously object to a jury instruction is where there

is "fundanental error." To be "fundanental error," the asserted
error must ampunt to a "denial of due process." Castor, at 703-
704. Hence, "fundanental error” is a "rare and |imted
exception" to the rule requiring contenporaneous objection.
D'Amico, at 123. It should be applied only in rare instances of
"error going to the foundation of the case or the nerits of the
cause of action" and where the "interests of. justice" conpel an
exception to the rule. Farrow v. State, 573 So. 2d 161, 163 (4th
DCA 1990). Moreover, the Fourth District has noted that
"[f]rankly, some of the recent fundanental error cases suggest
that the idea is being used far too routinely.” For, as stated
in Sanford v. Rubin, 237 So. 2d 134, 137 (Fla. 1970), “. . . the
appel l ate court should exercise its discretion under the doctrine
of fundanental error very guardedly.”
3. Trial Tactics:

Petitioners' counsel nade a tactical decision to argue from

the "reliance -- fraudulent m srepresentation” instruction rather

than object-to the inclusion of the sane instruction. This
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tactical choice not to object at trial during closing provides
cl ear grounds for waiver.

Petitioners' failure to object at anytime to the instruction
raises two possibilities. The first is that plaintiffs’ counsel
percei ved during the charge conference or at trial the potential
for conflict in the instructions but remained silent on the
theory that plaintiffs had a free shot at the jury. If they won,
they would continue to hold their tongues. If they lost, they
could attenpt to capitalize on the alleged conflict in the
instruction in an effort to get a new trial. The sane tactic
applied to final argunent.

This trial took four weeks of the Court's and jurors’, tinme
and energy. It would be a nonunmental waste of judicial resources
to permt a newtrial on the basis of a purported conflict not
earlier revealed to the Court. This Court should not reward such
ganmesmanshi p.

Another nore likely possibility, is that all the way through
the return of the verdict, Petitioners’ counsel, |like the Court
and Respondents' counsel, did not perceive any conflict in the
instructions. Having lost at trial, Petitioners’ counsel scoured
the record in the hope of finding error. Finding none, they set
forth a supposed conflict in the instructions, and al so

erroneously suggest they objected to the instruction. But
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Petitioners' counsel's own failure to perceive the conflict or
object until after they lost is powerful confirmation that the
instructions did not conflict and did not m slead or confuse the
jury such that it affected their verdict in this case.

Petitioners cite, in support of their contention, the case
of Poole v. Lowell Dunn & Co., 573 So. 2d 51 (Fla. 3rd DCA 1990);
and Valiz v. American Hospital, Inc., 442 So. 2d 226 (Fla. 3d DCA
1982). These cases are not hel pful in any respect as in each the
appel l ant objected to the erroneous jury instruction.

O interest, and closely on point, is of City of Orlando v.
Birmingham, 539 So. 2d 1133 (Fla. 1989). The jury questioned
ot her matters, including breach of fiduciary duty, in
del i berati ons but , understanding the reasonable reliance
instructions, did not question the sane. (T3500-3527) The
Birmingham case arose out of the appellant’s charge of
interference with a police investigation and alleged forcible
arrest, which gave rise to his suit for personal injury, assault,
and false inprisonnent.* The district court indicated that had
the jury been given the proper instructions, it is likely a
different result would have occurred. The court indicated their

usual refusal to reverse a case such as this because, “nore often

* On appeal to the District Court, it was held that the appellant was not given afair trial because the instructions were
“plainly wrong and misleading.”
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than not, they attribute the decisions of an attorney in trial to

tactical decisions -- conscious deliberate refusal to object, or
not call a particular witness or nake a particular |Iegal
argunent . ”

However, one of the errors in the jury instructions
concerned probable cause involving warrant for arrest in a felony
case, though the case at bar involved a m sdeneanor, for which
probabl e cause arrest is clearly different. Despite this clearly
erroneous jury instruction, this Court, wupon review of the
opi ni on bel ow hel d:

It is essential that objections to jury
instructions be tinely made so the cases can
be resol ved expeditiously. In the absence of
a tinmely objection, the trial court does not
have the opportunity to rule upon a specific
point of |aw Consequently, no issue is
preserved for appellate review

In this case, the failure of the trial court
to give the proper jury instruction does not
constitute fundamental error. Respondent
cannot now be heard to conpl ain about defense
|awer’s failure to object to the trial court
i nstruction. Furthermore, because of the
absence of a timely objection to the
instructions, we find the district court
improperly addressed the issue that was not
preserved for appellate review.

Emphasis added.
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In conclusion, this Court quashed the decision of the
district court and upheld the trial court’s denial of new trial.
There is no case nore closely on point than Birmingham, Id.

The Petitioners failed to object to the instruction, indeed
agreed to the special instruction and have not preserved the
error for review

POINT IV
THE FINDING THAT NEITHER HOWARD HORNSBY NOR ROBOTICS II
BREACHED THE CONSULTANCY AGREEMENT IS CORRECT ACCORDING
TO THE MANIFEST WEIGHT OF THE EVIDENCE AND NOT THE PRODUCT
OF JURY CONFUSION OR IMPROPER CLOSING ARGUMENT

A directed verdict on the “consultancy agreenent claini was
entered in favor of HORNSBY as he was not a party to the supposed
agreenent . It was between MJRPHY and LHL the corporation.
(Cd osing Book Exhibit UTX 1A-RR)

The jury found that ROBOTNICS Il did not breach the
consul tancy agreenent based upon either or both of the foll ow ng:

1. The consul tancy agreenent was a wash for the “loan” of
$300, 000.00 to ROBOTICS I, so as to avoid taxes. |In fact, it was
co-counsel for the Petitioners, Edward Kuhnel, who devised this
| oan/ consul tancy agreenent tax savings plan. (T 2692-2694)

2. The jury was aware that MJRPHY had no ability to act as

a consultant, particularly on the international front (T 1387),
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never offered to do so, did not do so, and never conpl ai ned of
anyone’'s alleged failure to abide by the “agreenent.”

Naturally wth this “tax avoi dance”, MJRPHY was not required
to provide any consulting work and never provided any consulting
wor K. And of course the record is devoid of any evidence that
MURPHY conpl ai ned to HORNSBY, ROBOTICS Il or LHL that there was a
breach of this supposed agreenent. This is clearly reasonable as
MJURPHY, as a client of Edward Kuhnel in 1992, year of the sale,
and at trial in 1996, knew there was no true consultancy
agreenent . Recall M. Kuhnel prepared the argunent, and was
available to testify, but did not. As did Terry Carroll (T 1729-
30), John Whod. (D 39-41), and HOMRD HORNSBY. (T 2692-94)

Again, as noted in argunent at Point |, this intelligent
jury of eight, having observed the witnesses for sone four weeks,
sided with the conpetent and substantial evidence of UTC/ UTOCS and
these Respondents, found that there was no breach of the
consultancy agreenent or nore likely determned one never
existed. This finding is abundantly supported by the record, of
proceedi ngs bel ow and cannot now be reversed. The function of
this court is not to reweigh the evidence and substitute its view
for that of the jury. Toll v. waters, 189 So. 393 (Fla. 1939).

It is not the function of the appellate court to re-eval uate

evi dence or substitute judgnent of the jury. If there is any
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conpetent evidence to support verdict, it must be sustained
regardl ess of opinion on appeal as to correctness. Helman v.
Seaboard Coast Line Railroad Co., 349 So. 2d 1187 (Fla. 1977).

The verdict in every respect should be affirned on either of
two basis:

1) The trial transcript and exhibits in evidence provided
an abundance of evidence upon which the jury' s verdict was based.
For exanple, review the nunerous instances of inpeachnent of
MURPHY contained in the astute cross-exam nation by M. Beck on
behal f of UTC/UTOS (T 768-9), (T 773-85), (T 809-14), (T 815), (T
817), (T 820-22), (T 846), (T 855), (T 882-884), (T 615, 961,
967-70), and on to illustrate why the jury found his testinony
i ncredi bl e.

2) Moreover, Petitioners submtted no proof of damages
beyond guesswork or nere specul ation: One can only concl ude
excepting the fiduciary damage award, that Plaintiffs failed
their burden in proving danages beyond nere guess or specul ation.
(T 1385, 1399-1408)

For exanple, the difficulty of mlitary marketing was nade
by exam ning the history of a vaguely simlar device, called the
Ni ght Hunter, manufactured by Perry O fshore. Two were sold in
sixteen (16) years. Its price was approximately $100,000 as

opposed to $449, 000.00 for the OAL, according to WIIliam G rodet,

45



who worked on the project since 1980. (T 1553-54) Ace Sarich, a
retired Navy seal conmmander and U.S. Naval Acadeny graduate, with
many years of governnental contracting experience, testified it
could take 3 to 5 years to “get going” selling OAs. (T 2266)
Peter Fiegel testified that any governnent procurenent is a
| engt hy process. (T 1399-1400)

O course, when LHL bought the OAL in July, 1992, it was
only a prototype, hardly ready for mlitary marketing. (T 1308)
After purchase, it was basically |ike starting up a new conpany.
The conpany noved to new offices, had to produce exacting nolds
for the OAL Mark Il, purchased accounting software for governnent
contracting, and hired additional personnel. (T 2730-2734) The
“new’ conpany was only two years old when MJURPHY filed the suit
bel ow.

Edward Fine, Circuit Court Judge, commented upon the
specul ative proof of damages in his order denying Petitioners’
nmotion for new trial and judgnent notw thstanding the verdict,
entered Decenber 20, 1996; therein he stated:

The directed verdicts: The Court felt very
strongly that the proof of damages were too
specul ative to support a verdict based upon
the law as set forth in Halliburton Co. v.
Eastern Cement Corp., 672 So. 2d 844 (Fla. 4
DCA 1996) . However, the Court considered it
to be too risky to grant a directed verdi ct

on any of the grounds listed in a trial this
| ong and conpl ex wi thout review ng the actual
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transcript. The Court’s nmenory cannot equa
actually being able to review this |arge
transcript and the Court was not willing to
say based on its recollection alone and its
notes that any of these notions should be
gr ant ed.
Judge Fine's feeling a directed verdict on damages was “too
ri sky” is certainly understandabl e given four weeks of trial and
over 3,500 pages of transcript.
In Halliburton, supra, the court distinguished the claim of
| ost profits between established businesses and those not yet
begun; and relied on Twyman v. Roell, 123 Fla. 2, 166 So. 215
(Fla. 1936), and the rule:
: if there is a yardstick or neasure of
damages by which prospective profits nmay be
determined . . . they may be allowed if
proven .

The Petitioners’ case fails this burden in two respects:

A There is no yardstick or neasure of damages. Recal
that when the assets of ROBOTICS | were sold to LHL the new OAL
Mark Il had not yet been built, not even the nolds for
construction. In fact, when LHL started funding the project it
was just like starting a new conpany (T 2730-2734). Now if it is
the Appellants claimthat the Perry Ocean “Ni ght Hunter” project
is the “yardstick” and there is no other, it sold two in 16

years. (T 1553-54) O course MJRPHY received royalty checks for

two OANLs. (T 743-4) (T 2899-2900) (T 2635)
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B. The Petitioners submtted no conpetent, credi bl e
evi dence upon which the jury could arrive at an anount of damages
wi th reasonabl e certainty.

In that light, the danmages testinobny on the anticipated
production of OALs is:

HUFF: Let me ask you, sir, if you
remenber, did M. Terry
Carroll of UTC ever discuss wth
you or project at all a nunber of
OALs that he thought mght Dbe
produced and sold over the five-
year period of tinme, any sort of
proj ections?
MURPHY: Terry Carroll at UTC said he
thought thousands should be
sol d, or would be sold. (T 693)
Emphasis added. MJRPHY did not opine as to sales prospects with
any degree of certainty, as he clainmed in the July letter, UTX
13B. Nor did Eric Caplan, of Boston Waler, only speculation. (T
1071- 1073)

M ke Hollingworth, in the electronics business dealing with
the Departnment of Defense, and U S. Treasury offered only
expectations and speculation as to future sales. (T 1150-1201)
And Peter Fiegel had no opinion concerning the donestic narket.

BECK: | don’t know. Do you think M.
Mur phy coul d have managed to sell

300 to 500 of these boats if only
he had been in charge?
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FI EGEL: Donesti cal |y, internationally or

bot h?
BECK: I nternationally.
FI EGEL: | don’t think so. (T 1387-88)

Ace Sarich, of Marine Acoustics Inc., with 20 years of experience
in mlitary acquisitions testified (T 2144-47):

HUFF: Wuld it still be your
testinony that it takes a
| ong,
long tinme, from three to five
years, before you could expect to
begin to see additional orders?

SARI CH: Addi tional orders, you could see
limted nunbers depending on how
you structure the program but a
procurenent would take three to
five years before you see any s
significant quantity Dbecause of
everything else that has to go
along with it.(T 2248)

Peter Fiegel agrees with this (M. Sarich’s) estimate. (T 1402-

1403) And, of course there was no U S. requirenent for the OW.

(T 2158)
Sarich conti nued:

HUFF: Is it your testinmony that you're
not surprised that since 1991 al
t oget her one OAL has been sold and
one nore has been ordered?

SARI CH: | m not surprised, |’ mnot
unsurprised. There is a
ot of people out there that are
trying to sell products, so ny
answer is that's the way it is.
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(T 2264)
HUFF: . . .[Did you ever tell . .
. Robert Murphy . . . that it
woul d take you three to five years
to expect to really get going on
selling very many of the OALs?
SARI CH: Any nunber of tinmes. (T2266)
O her record testinony is no nore helpful and, in sum the

Appel l ants sinply proved no danmages.
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CONCLUSION

The decision of the Fourth District Court of Appeal should
be affirnmed in all respects.

This is opportunity for this Court to set forth that, absent
cont enpor aneous obj ection, any wunobjected-to error in closing
argunent is waived. Further, that such trial tactics will not be
rewarded with a new trial, as in this case, when the result is
adver se.

There is no conpetent or credible evidence upon which the
jury could base an award of damages, gives rise to another basis
to affirmthe Fourth District opinion.

The Petitioners agreed to the reasonable reliance
instruction on the record and failed to preserve any such error.

Lastly, the successful inpeachnent of M. Mrphy gives
adequate basis for the jury to find no breach of an alleged

consul tancy agreenent.
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| HEREBY CERTIFY that a true and correct copy the foregoing
has been furnished by U S Mil to R STUART HUFF, ESQUI RE and
MARK L. MALLIGS, ESQUI RE, co-counsel for the Petitioners, 330
Al hanbra Cr., Coral Gables, FL 33134, this 2nd day of October,
1998.

Respectful ly submtted,

DAVI D A. JAYNES

Counsel for Respondents

120 So. dive Ave., Suite 702
West Pal m Beach, FL 33401
(561) 659-5050

Fl orida Bar No. 354139
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