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STATEMENT OF THE CASE

| nt r oducti on.

Petitioner, Execu-Tech Business Systens, Inc. (“Execu-Tech”),
seeks review of an order dismssing respondent, New Qi Paper
Conmpany Ltd. n/k/ia Gi Paper Conpany Ltd. (“Qi”), for lack of
personal jurisdiction. On appeal to the Fourth District Court of
Appeal, the order of the trial court was affirmed. (SA 1).! On
April 1, 1998, the Fourth District certified conflict between its
deci sion and that of the Second District Court of Appeal in WIcox
v. Stout, 637 So.2d 335 (Fla. 2" DCA 1994). (SA 2).

Qi is one of eight defendants in a putative class action
| awsuit brought by Execu-Tech in the Crcuit Court of the
Seventeenth Judicial Crcuit on July 10, 1996, in which Execu-Tech
seeks to recover danmages on behalf of all Florida consumers who
purchased price-fixed thermal facsiml|e paper (“fax paper”) from
1990 through 1992. Qi and the other seven defendants are the
| eadi ng manufacturers and distributors of fax paper throughout the
United States. Execu-Tech’s conplaint alleges that the defendants
participated in a price-fixing conspiracy toillegally inflate the
price of fax paper. (A 9-11). Appleton Papers, Inc. (“Appleton”)

and Kanzaki Specialty Papers, Inc. (“Kanzaki Papers”), two of the

! References to “SA. " are to the supplenental appendix
incorporated with this brief. References to “A. " are to the
original appendix filed in the district court of appeal.
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def endants that nmarketed and sold fax paper in the United States,
wer e aut hori zed to and conduct ed busi ness in Fl orida t hroughout the
al | eged conspiracy. (A 3-4). Oher defendants, Mtsubishi Papers
MIls (“Mtsubishi MIIs”), New Qi (nowknown as Gi, and referred
to herein as “Qi”)? and N ppon Paper, Inc. (“NPlI"”) are Japan-based
manuf acturers of fax paper. (A. 4-5). Rat her than distribute
their paper directly, these defendants wutilized exclusive
distributors -- referred to as “trading houses” -- to sell their
products in the United States. (A 4-5).

Qgi, one of the foreign manufacturers, sold its fax paper
t hrough defendant Elof Hansson Paper & Board, Inc. (“El of
Hansson”). (A 3). During the critical period (February 1990
t hrough March 1992), El of Hansson distributed over $3,000, 000 of
Qi’s junbo rolls throughout the United States. (A 3).

The fax paper manufactured and/or distributed by the
defendants was sold to conpanies -- known in the industry as

“converters”® —that cut the junbo rolls into smaller, finished

21n 1993, follow ng the concl usion of the conspiracy, i and
Kanzaki Manufacturi ng whi ch owned and oper at ed Kanzaki Papers, |nc,

merged to formNew Qi. In 1996, New i and another conspirator
not named as a defendant, Honshu Paper Co.(“Honshu”), nerged to
formgi. Al three conpanies that now form gi (i.e., New i,

Kanzaki and Honshu) manufactured fax paper in Japan and sold it for
import to customers in the United States.

3 One such converter, Paper Systens, Inc., has nmmintained a
manufacturing facility in Ocala, Florida, since 1990 where it
(continued. . .)
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rolls suitable for sale by retailer custonmers. (A 8-9). Execu-
Tech all eges that these smaller rolls were sold during the rel evant
period at artificially inflated prices throughout the country --
including Florida -- and were ultimately purchased by Florida
consuners including Execu-Tech and other nenbers of the putative
class. (A 1-2, 9-12).

The Conspiracy.

Execu- Tech al |l eges that during the period from February 1990
through at least March 1992, Qi, together wth the other
def endants, engaged in a nati onwi de conspiracy toillegally fix the
price of fax paper sold to consuners in Florida in violation of
Florida’s Unfair and Deceptive Trade Practices Act ("“FDTPA"),
Florida Statutes, 8§ 501.201-213. (A 9-11).

In a related crimnal antitrust prosecution brought against
NPl , one of the defendants in this case, the United States Court of
Appeal s for the First Crcuit summari zed the conspiracy as fol | ows:

[I]n 1990 NPI and [the other conspirators]
held a nunber of neetings in Japan which
culmnated in an agreenent to fix the price of
thermal fax paper throughout North America.
NPl and ot her manufacturers who were privy to
the schenme purportedly acconplished their
objective by selling the paper in Japan to

unaffiliated trading houses on condition that
the latter charge specified (inflated) prices

3(...continued)
converts junmbo rolls of fax paper. (A 127).

3
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for the paper when they resold it in North
Anmerica. The tradi ng houses then shipped and
sold the paper to their subsidiaries in the
United States who in turn sold it to American
consuners at swollen prices .... [I]n order to
ensure the success of the venture, NPl
nmonitored the paper trail and confirnmed that
the prices charged to end users were those it
had arranged.

United States of Anerica v. N ppon Paper Indus., Inc., 109 F.3d 1,2

(1t Cr. 1997), petition for cert. denied 1998.*

Execu- Tech’ s conpl ai nt all eges that as a result of this price-
fi xi ng conspiracy, converters, whol esal ers, and retail ers passed on
the illegal overcharge to end-users, including Execu-Tech, which
damaged Execu- Tech and ot her nenbers of the class. (A 2, 11-12).

Qilty Pleas in Federal Antitrust Proceedi ngs.

A federal crimnal investigation of this price-fixing
conspiracy resulted in grand jury indictnents against all of the
def endant s. (A 3-6). Q i, Kanzaki Papers, Honshu (the three
conpanies that now conprise Qi) and Elof Hansson (Qgi’'s US
trading house) all pled guilty. (A 3-5). gi was fined $1.75

mllion. (A 5). The two other conpanies that now form gi --

4 NPl contested the United States’ jurisdiction over it under
the Sherman Act. After the trial court granted NPI's notion to
dismss for lack of personal jurisdiction, the First Circuit
reversed and remanded for future proceedings. See United States of
Anerica v. N ppon Paper Industries Co., Inc., 109 F.3d 1 (1%t Gr.
1997), cert. denied (1998). The crimnal charges against NPl are
currently pendi ng.
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Kanzaki Papers and Honshu -- were fined a total of $4.725 mllion.
(A. 3-4, 96-105). Elof Hansson was fined $200,000. (A 3). The
M t subi shi Conpanies also pled guilty and were assessed fines
totaling $1.26 mllion. (A 4-5).

As part of their guilty pleas, Qi and the other defendants
admtted to participating in a nationwi de crimnal conspiracy to
fix the price of fax paper. (A 87-105). Anong other things, Qi
adm tted, as Execu-Tech alleges here, that the purpose and effect
of the conspiracy was to artificially raise fax paper prices
t hroughout the United States. (A. 87-88). This necessarily
included raising the price of fax paper sold in the State of
Fl ori da.

The Proceedi ngs Bel ow.

All defendants initially sought to dismss Execu-Tech's
conpl aint argui ng that, as an indirect purchaser, Execu-Tech | acked
standi ng under Florida' s Deceptive and Unfair Trade Practices Act,
Section 501.201 et. seq., Florida Statutes (1997) ("FDUTPA’) to
pursue clains based on illegal ©price-fixing conduct.?® On
January 13, 1997, the trial court deni ed Defendants’ notion relying

on Mack v. Bristol-Mers Squibb Co., 673 So.2d 100 (Fla. 1 DCA

1996), which held that indirect purchasers are not prohibited and,

°Iln addition to the standing argunent, Qi raised |ack of
personal jurisdictioninits notion to dismss.

5
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in fact, are encouraged to pursue such clains under FDUTPA.
(SA. 3). Appleton and Kanzaki then answered Execu- Tech’s conpl ai nt
adm tting personal jurisdiction, (A 15, 26), while i pursued its
jurisdictional challenge.® (A 35-52).

In support of its notion, Qi submtted the affidavit of M.
Tsusima nmade upon “information and belief” (A 49) rather than
based on personal know edge. (A. 46-52). Although the Tsusim
affidavit generally addressed g i’'s |lack of contacts with the State
of Florida, it was totally silent with regard to Qi’s admtted
participation in the price-fixing activities which gave rise to
this action. (A 46-52).

I n opposing Qi’s notion and the supporting Tsusim affidavit,
Execu-Tech filed affidavits denonstrating (1) the existence of
docunentary evidence of gi’s and Elof Hansson’s sales of fax
paper, marketing activities and other contacts wth Florida
(A. 106-110; 125-126), and (2) the Florida sales and marketing
activities of co-conspirator Appleton, which was authorized to and
conducted business in Florida during the rel evant period. (A 108-

110; 127-137).

5 El of Hansson al so rai sed a personal jurisdiction defense in
its answer. In Septenmber 1997, the trial court denied Elof
Hansson’s notion to dismiss for lack of jurisdiction. El of
Hansson’ s appeal of that order to the Fourth District Court of
Appeal is currently pending. NPl  also nmoved to dismss on
jurisdictional grounds; all proceedings below have been stayed
agai nst NPl pending the conclusion of its crimnal case.

6
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Execu- Tech argued the existence of jurisdiction on three
bases. (A 57-81). First, Execu-Tech argued that Qi operated,
conduct ed, engaged in and carried out a business venture in Florida
by conspiring with other defendants to raise, fix and stabilize the
price of fax paper, shipping that fax paper throughout the United
State and thereupon deriving econom c benefit. See, Section
48.193(1)(a), Florida Statutes (1997). Second, by participatingin
a price-fixing conspiracy, having as its intended purpose the
rai sing of fax paper prices in Florida, Qi commtted a tortious
act in this state. See, Section 48.193(1)(b), Florida Statutes
(1997).

Per haps nost significantly, Execu-Tech argued that the acts of
co-conspirators Kanzaki and Appleton -- over which personal
jurisdiction was undisputed -- were inputed to i and thereby
subject it to personal jurisdiction in this state. (A 67-70).

On May 23, 1997, the trial court conducted a hearing on Qi’s
nmotion to dismss. (A 138-155). In response to Qi’'s argunent,
the trial court stated:

| don’t think the sale of the paper alone is
enough of an overt act by an alleged co-

conspirator to bring everybody in the alleged
conspiracy into the State of Florida.
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(A 152).° The trial court granted Ggi’s notion to dismss
(A. 156). An appeal was taken to the Fourth District Court of
Appeal .

On January 21, 1998, after denying Execu-Tech’s request for
oral argunent, the Fourth D strict affirmed the trial court’s
order, holding that Qi had insufficient m ninumcontact with the
State of Florida to support personal jurisdiction. (SA 1). In so
doing, the court refused to follow the Second District’s decision

in Wlcox v. Stout, 637 So.2d 335 (Fla. 2™ DCA 1994). 1d. WI/Icox

hel d that where any nenber of a conspiracy comrits a tortious act
in Florida in furtherance of the conspiracy, all of the co-
conspirators are subject to Florida’s long-arm jurisdiction. On
April 1, 1998, the Fourth District granted Execu-Tech’s notion to
certify that its decision conflicted with the Second District’s
decision in WIlcox. These proceedings foll owed.

SUMVARY OF ARGUNVENT

The trial <court erred in dismssing Qi for |lack of
jurisdiction and the district court erred in affirmng this

deci sion for several reasons.

" Al t hough Execu-Tech al so presented evidence reflecting El of
Hansson’s sales (as gi’s U S. trading house) of Qi paper to a
Fl orida converter, thetrial court ignored this evidence. (A 128-
133; 149-150).
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Under wel | -established Florida precedent, by conspiringto fix
prices and then placing its paper in the stream of comrerce, Qi
conducted, engaged in, and carried on the business of selling fax
paper in Florida. These allegations are sufficient under both
Florida law and the United States Constitution to establish
jurisdiction under Florida’s |ong-arm statute. See Florida
Statutes, 8§ 48.193(1)(a).

Second, by participating in a nationwmde price-fixing
conspi racy whi ch caused danmage in Florida to Florida consuners, Qi
is deened to have subjected itself to personal jurisdiction by the
courts of this state. See Florida Statutes, 8 48.193(1)(b).

Third, the acts of Qi’s co-conspirators Kanzaki and Appl eton
doing business in Florida in furtherance of the conspiracy are
imputed to Qi wunder the well-recognized co-conspirator theory
which the Fourth District refused to follow in this case.
Significantly, Qi failed to refute Execu-Tech’s conspiracy
al | egati ons. Therefore, those allegations were sufficient to
confer jurisdiction over gi.

The deci sion of the district court of appeal shoul d be quashed
with directions that the trial court deny Qi’s notion to dismss

for lack of jurisdiction.
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ARGUMENT

| NTRODUCT1 ON.

For at | east 70 years, foreign nationals have been subject to
the laws of the United States as a result of conspiratorial

conduct . As Chief Justice Taft stated in Ford v. United States,

273 U.S. 593 (1927):

[ enerally the cases show that jurisdiction
exists to try one who is a conspirator
whenever the conspiracy is in whole or in part
carried on in the court whose l|aws are
conspi red agai nst.

273 U.S. at 621-22. That holding was adopted in United States of

Anerica v. N ppon Paper Industries Co., Inc., 109 F.3d 1, invol ving

the sanme conspiracy giving rise to the civil clains brought by
Execu- Tech here.

1. QJI CONDUCTED, ENGAGED I N, AND CARRI ED ON BUSI NESS | N FLORI DA.

Florida Statute 8 48.193(1)(a) provides jurisdiction over a
party where that party or its agent is found to be “conducting,
engaging in, or carrying on a business or business venture in this
state ...."% Through El of Hansson, Qi’'s U S. trading house, Qi
sold mllions of dollars of fax paper throughout the United States

during the relevant period. By placing the paper in the stream of

8 See Allerton v. State Dept. of Insurance, 635 So.2d 36 (Fl a.
1s* DCA) rev. denied 639 So.2d 975 (Fla. 1994) (noting Florida's
intent to regulate the in-state effects of out-of-state tortious
activity).

10
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U.S. commerce through Elof Hansson, Gi know ngly conducted,
engaged in, and carried on the business of selling fax paper in
Fl orida; conduct sufficient wunder Florida law to establish
jurisdiction over Qi. Florida courts have consistently found
| ong-arm jurisdiction over foreign manufacturers that place their

products into a nationw de distribution stream See, e.qg., Ford

Mot or Corp. v. Atwood Vacuum Machine Co., 392 So.2d 1305 (Fla

1981).°

Most significantly, due to the nature of the relationship
between Qi and El of Hansson, it makes no difference whether the
manuf acturer places the product into the stream of comerce
directly or through a distributor which is an unrel ated busi ness
entity, a wholly or partially owned subsidiary or an “alter ego”
subject to the manufacturer’s dom nion and control. See, e.q.,

Nel son v. Park lIndus., lInc., 717 F.2d 1120 (7" Cr. 1983);

Poyner v. Erma Werke GivbH, 618 F.2d 1186 (6'" Cir. 1980); see also

Warren v. Honda Motor Co., Ltd., 669 F.Supp. 365 (D.Utah 1987);

DeVaney v. Runsch, 288 So.2d 904 (Fla. 1969) (transacting busi ness

t hrough i nternedi ari es subjects a party to Florida’s jurisdiction).

° Even a single act may subject a foreign corporation to the
jurisdiction of Florida courts. JCB lnc. v. Herman, 562 So.2d 754
(Fla. 3" DCA 1990); Law Ofices of Evan I. Fetterman v. Inter-Tel,
Inc., 480 So.2d 1382 (Fla. 4'" DCA 1985).

11
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In cases such as this involving a foreign manufacturer, it is
sufficient if the products are intended for distribution throughout

the United States and the forumstate's market is not specifically

excluded fromthe distribution system See In re Perrier Bottled

Water Litig., 754 F. Supp. 264 (D.Conn. 1990); Copiers Typewiters

Calculators, Inc. v. Toshiba Corp., 576 F.Supp. 312 (D. Md. 1983).

There is absolutely no evidence that Florida was specifically
excluded fromthe nationw de distribution of i paper.

| ndeed, in Ford Motor Corp. v. Atwood Vacuum Machi ne Co., 392

So.2d 1305 (Fla. 1981), this Court held a foreign conponent
manuf act urer subject to Florida jurisdictionwhenit soldits parts
to an auto manufacturer which then distributed the final products

nati onwi de. 392 So.2d at 1310-13. Simlarly, in St Joe Paper Co.

v. Superior Court, 120 Cal.App.3d 991, 175 Cal .Rptr. 94 (Cal. C

App. 1981), an indirect purchaser case remarkably simlar to this
one, a California court found jurisdiction over an out-of-state
def endant who, like i, participated in a nationwi de antitrust
conspiracy to fix the prices of corrugated boxes.

In St. Joe, the plaintiff alleged that defendants, by raising
prices on a nationw de basis, should have known that their boxes
woul d be sold indirectly to California s consunmers at the agreed
upon inflated prices. In refusing to dism ss on jurisdictiona

grounds, the court stated:
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[ T] he paper conpanies admittedly elected to
indirectly serve the market in California and
made sales and deliveries at artificially
fixed prices that allegedly harnmed California
consuners. The paper conpanies expected an
econom ¢ benefit fromtheir deliveries inthis
state. As a result of their alleged price-
fixing activities, they reaped an unusually
high profit at the expense of California
consuners. Thus, the paper conpani es avail ed
t hensel ves of the privilege of conducting
activities that invoked the benefits and
protections of the laws of this state ..

St. Joe, 120 Cal . App.3d at 993-94; 175 Cal.Rptr. at 95.
The California court then rejected the defendants’
“foreseeability” argunent, finding that:

[I1]f the sale of a product of a manufacturer
or distributor such as Audi or Vol kswagen is
not sinply an isolated occurrence, but arises
from the efforts of the manufacturer or
distributor to serve, directly or indirectly,
the market for its product in other States, it
is not unreasonable to subject it to suit in
one of those States ....

St. Joe, 120 Cal.App.3d at 999, 175 Cal.Rptr. at 98-99 (quoting

Wrl d-Wde Vol kswagen Corp. v. Wodson, 444 U S. 286 (1980))

(enmphasi s added).

The sane rationale exists for the exercise of jurisdiction
over i in this case. Qi manufactured thermal fax paper which
was sold and di stributed throughout the United States and consuned
in every state, including Florida. Qi’'s trading house, Elof

Hansson, as Qi’s exclusive agent, solicited sal es, nade sal es, and
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shi pped G i’s paper into and throughout the United States at prices
which were deliberately and illegally inflated. There is no
suggestion (and certainly no conpetent evidence) that Florida was
excluded fromthe sales efforts of Qi or El of Hansson, or that no
consuners in Florida purchased i paper. Instead, i asserts in
conclusory form that it did not sell fax paper in Florida,?
omtting any reference to Elof Hansson’s sales of artificially
priced fax paper sold in Florida on Qi’'s behal f.

11, Al COW TTED A TORT I N FLORI DA.

The trial court also erred in concluding that jurisdictiondid
not exist wunder Section 48.193(1)(b) as a result of Qi’'s
commi ssion of a tort which caused damage to Execu-Tech and ot her
consuners in the State of Florida. The fact that i initiated its
tortious act -- the price-fixing conspiracy -- outside Florida' s
geographi c boundaries is irrelevant. “It is well-established that
the comm ssion of a tort for purposes of establishing Iong arm
jurisdiction does not require physical entry into the state, but
merely requires that the place of injury may be within Florida.”

International Harvester Co. v. Mnn, 460 So.2d 580 (Fla. 1%t DCA

1984), di sapproved on other grounds, Doe v. Thonpson, 620 So.2d

1004 (Fla. 1993); see also Wod v. Wall, 666 So.2d 984 (Fla. 3"

0 Although i clains that it never set foot in Florida, one
of El of Hansson’s expense reports places an i enpl oyee at a paper
trade show in Florida. (A 106-107).
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DCA 1996); Allerton, 635 So.2d at 39-40; Calder v. Jones, 465 U. S.

783 (1984) (intentional out-of-state torts sufficient to subject
tortfeasors to jurisdiction).

In Htt v. Nissan Mbtor Co., 399 F. Supp. 838 (S.D. Fla. 1975),

the court found that N ssan Mdtor, the Japanese manufacturer, was
subject to Florida jurisdiction even if the conspiratorial
agreenent was outside Florida because the injury occurred in
Fl ori da:

[I]njury as a result of a price fixing

conspiracy is incident to the transaction of

sale itself. The buyer who pays hi gher prices

due to such a conspiracy is injured at the

time such sale is consummt ed.
Htt, 399 F. Supp. at 847. For these sanme reasons, i is subject
to personal jurisdiction in Florida for its intentional tortious
conduct outside of Florida which resulted in injury to Florida

consuners.

V. ACTS OF CO CONSPI RATORS SUBJECT QJI TO FLORI DA JURI SDI CTI ON.

Execu-Tech’s conplaint alleged that Gi engaged in a
conspiracy with the other defendants to fix the price of fax paper
sold in Florida, and that Qi and other defendants (including
Kanzaki, which conceded that it is subject to Florida jurisdiction)
pled guilty to participating in the conspiracy. These were

unrebutted all egations. The Tsusim affidavit, the only evidence
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submtted by i in support of its jurisdictional challenge, failed
to address -- let alone rebut -- these allegations.

When i failed to controvert the all egations establishing the
exi stence of the conspiracy and Gi’s role in that conspiracy,

denial of Qi’s notion was required by this Court’s decision in

Venetian Salanm Co. v. Parthenais, 554 So.2d 499 (Fla. 1989), ! and

the Second District’s decision in Wlcox v. Stout, 637 So.2d 335

(Fla. 2" DCA 1994). The Fourth District’s conclusion that there
were “gaps” in the conplaint and Execu-Tech’s affidavits which
preclude jurisdiction is sinply incorrect.

Wlcox is directly on point. Wl cox involved a claim for
civil conspiracy brought against two non-resident defendants and
one Florida resident. The trial court dism ssed the non-resident
def endant s based on | ack of personal jurisdiction. On appeal, the
Second District reversed, and adopted the co-conspirator theory of
jurisdiction:

[If plaintiff] has successfully alleged a
cause of action for conspiracy anong
respondents and [the defendant independently

subject to Florida jurisdiction] to commt
tortious acts toward petitioner, and if she

1 Pursuant to Venetian Salam, a defendant nust rebut well -
pled jurisdictional allegations through affidavit or other
conpet ent evidence. The failure to rebut such allegations requires
denial of the notion. |If, and only if, the defendant controverts
the all egations through affidavit or other conpetent evidence, the
burden then shifts back to the plaintiff to cone forward wth
sufficient proof to controvert the defendant’s evidence.
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has successfully alleged that any nenber of
that conspiracy commtted tortious acts in
Florida in furtherance of that conspiracy,
then all of the conspirators are subject to
the jurisdiction of the state of Florida ..

Wl cox, 637 So.2d at 337.

The Second District went on to explain why a Florida co-
conspirator’s acts subject non-resident co-conspirators to
jurisdiction:

[We have no hesitancy in applying the well -
accepted rules applicable to the liability of
co-conspirators in the crimnal context.

Those rul es nake every act and decl aration of
each nenber of the conspiracy the act and

declaration of themall. Additionally, each
conspirator is liable for and bound by the act
and declaration of each and all of the

conspirators done or nade in furtherance of
the conspiracy even if not present at the
time. * * * W conclude that the well-
established rules of crimnal conspiracy
conport with our application of section 48.193
in this case.

Precisely the sane situation that prevailed in WIlcox exists
here. (i, as an admtted co-conspirator, is liable for and bound
by the acts (selling fax paper in Florida at inflated prices) of
its co-conspirators.

The Fourth District opinion under review here m sconstrued
Wlcox by finding that it did not contain a mninmm contacts

conmponent as a requi renment of constitutional | ong-armjurisdiction.
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SA. 2. In WIlcox, a Florida resident and two residents of New York
were sued for knowngly and wilfully acting in concert (i.e., the
conspiracy) to tortiously interfere wth plaintiff’s business
relationships. The plaintiff alleged that the Florida defendant
commtted tortious acts in furtherance of the conspiracy in
Florida. The non-resident defendants argued that they were not
subject to personal jurisdiction in Florida, but failed to
controvert the allegations that they engaged in a conspiracy with
the Florida defendant, nor that the Florida defendant comm tted
tortious acts in Florida in furtherance of the conspiracy.

In reversing the dism ssal of the non-resident defendants for
lack of personal jurisdiction, the Second D strict applied
Section 48.193(b) (commtting a tortious act within the state) as
the basis for finding jurisdiction over the non-resident

def endant s. Wlcox v. Stout, supra., at 337. I nherent in the

Second District’s decisionin WIlcox is the obvious concl usion that
m ni mum contacts existed through the Florida defendant’s actions
here in furtherance of the conspiracy, and that the Florida
defendant’s actions were inputed to the non-resident co-
conspirators.

In this case, the Fourth District rejected WIlcox for not
containing a mnimum contact conponent, and instead adopted the

five-part test articulated by the Supreme Court of Delaware in
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Instituto Bancario ltaliano v. Hunter Engi neering Co., 449 A 2d 210

(Del. 1981) as the standard for holding an absent conspirator
subject to the jurisdiction of the forum state.?!? Execu- Tech
denonstrated that Qi is subject to Florida jurisdiction not only
under the Wl cox test but also under each of the five standards
adopted by the Fourth District.

Cases in Florida as well as other jurisdictions have not
hesitated to adopt the co-conspirator theory of jurisdiction. See,

Avnet Inc. v. Nicolucci, 679 So.2d 7 (Fla. 2" DCA 1996); Hasenfus

v. Secord, 797 F.Supp. 958 (S.D.Fla. 1989) (applying Florida |Iong
arm statute and finding jurisdiction over co-conspirators);

Textor v. Bd. of Regents, 711 F.2d 1387 (7'" Cir. 1993); Bonavire v.

Wanpler, 779 F.2d 1011 (4'" Gir. 1985); Ethanol Partners Accredited

V. Wener, 635 F.Supp. 15 (E. D.Pa. 1985); Dooley v. United

Technol ogies Corp., 786 F.Supp. 65 (D.D.C. 1992); Allstate Life

Ins. Co. v. Linter Goup Ltd., 782 F.Supp. 215 (S.D.N. Y. 1992);

Rudo v. Stubbs, 221 Ga. App. 702, 472 S.E.2d 515 (Ga. Ct.

App. 1996) .

12 The five-part test is: (1) a conspiracy exists; (2) the
non-resi dent defendant is a nenber of the conspiracy; (3) an act in
furtherance of the conspiracy occurred in the forumstate; (4) the
non-resi dent knew or had reason to know of the act in the forum
state or that acts outside the forumstate woul d have an effect in
the forumstate; and (5) the act in, or effect on, the forumstate
was a direct and foreseeable result of conduct in furtherance of
t he conspiracy.
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These courts have applied the co-conspirator theory of
jurisdiction in cases involving far less certain allegations of
conspi racy. For exanple, in Bonavire, plaintiffs alleged a
fraudul ent schene anong a nunber of defendants, only one of whom
Boyden, had any discernable contact with the forum state. The
ot her defendants were nerely alleged to have been part of the
fraudul ent schene. Satisfied that the plaintiff had sufficiently
alleged a conspiracy between Boyden and the non-resident
defendants, the court concluded that jurisdiction was properly
asserted over the non-residents. Bonavire, 779 F.2d at 1014.

Li kew se, in Ethanol Partners, the court rejected a non-

resident’s nmotion to dismss where plaintiffs submtted an
unchal | enged affidavit reciting the in-state activities of the non-
residents’s co-conspirators. As the court made clear:

When co-conspirators have sufficient contacts
with the forum so that due process woul d not
be violated, [these contacts are] inputed
against the “foreign” co-conspirators who
allege that there is [sic] not sufficient
contacts; co-conspirators are agents for each
ot her.

Et hanol Partners, 635 F. Supp. at 18.

In price-fixing cases, the conspiracy theory of jurisdiction

is also well-established. See Mari copa County Vv. American

Petrofina, Inc., 322 F. Supp. 467 (N.D. Ariz. 1971) (“[a] conspiracy,

no matter where nade, creates a destructive force which extends
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into the state,” and that the real and intangible forces affecting

the state neet the m ninum contacts standards); St. Joe Paper Co.

v. Superior Court, 120 Cal.App. 3d 991, 175 Cal .Rptr. 94 (Cal. C

App. 1981).

The facts of this case present an even stronger basis for

exercising jurisdiction over Qi than in any of the cited cases.
In this case, several defendants (including Gi itself) pled guilty
and admtted to their participation in an illegal price-fixing
conspiracy with other defendants (Appleton and Kanzaki) who are
clearly subject to jurisdictionin Florida. (A 3-5; 87-105). 1In
this case, the conplaint specifically describes the conspiracy.
(A. 10); (“defendants ... participated in tel ephone conversations,
nmeet i ngs and di scussi ons concerning the existing and future prices
of junmbo rolls sold in North America; agreed to increase prices

.; 1ssued price increase announcenents ...; directed their co-
conspirator trading houses to inplenent price increases ...;
contacted each other to mmintain continued adherence to their

conspiratorial agreenment.” ). See also, United States of Anerica

V. Nippon Paper Industries Co., Inc., 109 F.3d at 2. (“NPI

nmoni tored the paper trail and confirmed the prices charged were
those it had arranged.”). Thus, there can be little doubt of the

exi stence of the conspiracy, Qi's roleinit, or the propriety of
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finding that jurisdiction exists in Florida over Qi and the other

conspi ri ng def endants.

V. AJI’S CONTACTS  WTH FLORIDA  SATISEY  CONSTI TUTI ONAL
REQUI REMENTS.

Due process requires that, in order to subject a defendant to
personal jurisdiction, it nmust have certain mnimumcontacts®® with
the state so that maintenance of the action does not offend
“traditional notions of fair play and substantial justice.”

I nternational Shoe Co. v. WAshington, 326 U.S. 310 (1945). i has

nore than sufficient mninmumcontacts to satisfy constitutional and
due process requirenents:

The Constitutional touchstone of the m ninmum
context analysis is whether the defendant’s
conduct and connection with the forum state
are such that they should reasonably
anticipate being haled into court there.

Vacation Ventures, Inc. v. Holiday Pronotions, 687 So.2d 286 (Fl a.

5" DCA 1997); Burger King Corp. v. Rudzewi cz, 471 U. S. 462 (1995);

Wor | d- Wde Vol kswagen Corp. v. Wodson, 444 U. S. 286, 297 (1980)). "

13 To the extent that jurisdiction exists over i due to its
conspiracy with the ot her defendants who are al ready subject to the
court’s jurisdiction (see Section |IVinfra.), a separate inquiry to
determine if sufficient additional m ninmumcontacts exi st need not
be conduct ed.

¥ 1n Calder v. Jones, 465 U.S. 783 (1984), the Suprene Court

held that intentional torts ained at the forum state, along with
know edge that the out-of-state actions would have an inpact in the
forum state, and that the brunt of the actions would be felt in
(continued. ..)
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By actively controlling the prices of fax paper sold in every
state, including Florida, Qi should have anticipated being
subjected to jurisdiction by the courts of every state, including
Fl ori da.

Jurisdiction over i is consistent wwth notions of fair play

and substantial justice. In Nelson v. Park Indus., 717 F.2d 1120

(7th Gir. 1983), the court recognized that due process concerns are
not significant wth respect to manufacturers and primry
di stributors who:

are at the start of a distribution system and
who t hereby serve, directly or indirectly, and
derive economc benefit froma w der market.
Such manufacturers and distributors purposely
conduct their activities to make their product
avai l able for purchase in as nmany foruns as
possible ...

Nel son, 717 F.2d at 1125. The court rejected the district court’s
narrow readi ng of due process stating:

A manuf acturer places a product in a stream of
commerce whether it controls the distribution
of the product or not. The relevant question
for due process purposes in a persona

jurisdiction chal | enge is whet her t he
def endant delivers its product into the stream
of commerce with the expectation that they
will be purchased by consuners in the forum
state.

¥, .. continued)
that state, allow the conclusion that the nonresident “nust have
reasonably anticipated being haled into court there.” Cal der,
465 U. S. at 789-90.
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Nel son, 717.F.2d at 1126 n. 7 (enphasis added); see also Mack V.

Bristol-Mers Squibb Co., 673 So.2d 100 (1s* DCA 1996) review

di sm ssed, 689 So.2d 1068 (Fla. 1997) (“The Florida DTPA clearly
expresses the legislative policy to authorize consumers [that is,
i ndirect purchasers] to bring actions under the Florida DTPA for

price-fixing conduct.”); St. Joe Paper Co. v. Superior Court,

120 Cal . App.3d 991, 999; 175 Cal.Rptr. 94, 98-99 (Cal. C. App.
1981) (reasonable to subject manufacturer to suit if non-resident
def endant nakes efforts, either direct or indirect, to serve
state’'s consuners).

Qi put its fax paper into the stream of comrerce well aware
that converters would cut the junbo rolls into consuner-sized
products, and that its fax paper would ultimtely be sold
t hroughout the United States, including in Florida. Qi profited
as aresult. Gven its intentional foray into this country s and
Fl orida fax paper market, Qi cannot now argue that it should not
be haled into Florida courts to defend itself.

CONCLUSI ON

Execu- Tech submts that the trial court erred in granting
Qi's notion to dismss for |ack of personal jurisdiction, and that
the district court erred in affirmng that order. The district
court’s order shoul d be quashed with directions for the trial court

to deny Gi’s notion to dism ss.
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