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STATEMENT OF THE CASE

Petitioner, Execu-Tech Busi ness Systens, Inc. (“Execu-Tech”),
seeks review of an order dismssing respondent, New Qi Paper
Conmpany Ltd. n/k/a Qi Paper Conpany Ltd. (“Gi”), for lack of
personal jurisdiction. Because Qi’s statenent of the case
obfuscates the flavor of this case and the central issue of this
appeal , Execu-Tech summarizes its statenent of the case bel ow

The central issue inthis appeal is whether, by asserting | ack
of personal jurisdiction, i can avoid civil liability to Florida
consuners for its admtted participationinacrimnal price-fixing
conspi racy.

From 1990 through 1992, Qi and the other defendants, which
conprise the |eading nmanufacturers and distributors of therna
facsimle paper (“fax paper”) throughout the United States,
participated in a crimnal price-fixing conspiracy to illegally
inflate the price of fax paper. (A 9-11)' At |least one of these
def endants, Appl eton Papers, Inc. (“Appleton”), shipped its price-
fixed fax paper into the State of Florida throughout the alleged
conspiracy. (A 3-4; 133-137).

Qi and nost of the other defendants pled guilty to crimna

price-fixing charges brought by the United States Departnent of

! References to “A. " are to the original appendix filed in
the district court of appeal. References to “SA. " are to the
suppl emrent al appendi x i ncorporated with Execu-Tech’s initial brief
on the merits filed in this Court.
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Justice. (A 3-5. Qi and these co-defendants admtted to
participating in a nationw de crimnal conspiracy to fix the price
of fax paper, the purpose and effect of which was to artificially
rai se fax paper prices throughout the United States. (A 87-105).

On the heels of these guilty pleas and the First District’s

opinion in Mack v. Bristol-Mers Squibb Co.,2 673 So.2d 100 (Fl a.

1t DCA 1996), review disnm ssed 689 So.2d 1068 (Fla. 1997), Execu-

Tech filed this putative class action alleging that the illega
price-fixing activities of Qi and the other defendants viol ated
Florida's Deceptive and Unfair Trade Practices Act, Fla. Stat. 8§88
501. 201 et. seq. (“FDUTPA’). Execu-Tech seeks to recover danmages
on behalf of all Florida consuners who indirectly purchased price-
fixed fax paper manufactured and/or distributed by Qi and the
ot her def endants.

Qi noved to dism ss, asserting | ack of personal jurisdiction.
Rel ying on the co-conspiracy theory of jurisdiction adopted in

Wlcox v. Stout, 637 So.2d 335 (Fla. 2¢ DCA 1994), Execu-Tech

argued that Qi is subject to jurisdiction in Florida based on

undi sput ed evi dence denonstrating the Florida sales and marketing

2 |In Mack, the First District held that indirect purchasers
can pursue clains based on illegal price-fixing conduct under
Florida s Deceptive and Unfair Trade Practices Act. (SA 3).

2
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activities of co-conspirator Appleton® (A 108-110; 127-137).
Execu- Tech argued that jurisdiction also exists over i based on
docunent ary evi dence denonstrating G i’s contacts with the State of
Florida through its exclusive U S. distributor, co-defendant El of
Hansson Paper & Board, Inc. (“Elof Hansson”).* (A 106-110; 124-
132).

The trial court rejected both argunents, and the Fourth
District affirmed. (SA. 1). On April 1, 1998, the Fourth D strict
certified conflict between its decision and that of the Second

District Court of Appeal in Wlcox v. Stout, 637 So.2d 335 (Fla. 2™

DCA 1994). (SA. 2). These proceedi ngs ensued.

ARGUMENT

QJI CONDUCTED, ENGAGED I N, AND CARRI ED ON BUSI NESS
| N FLORI DA.

Execu- Tech argues that, by conspiring to fix prices and then
placing its paper in the nationwi de stream of comerce, (i
conducted, engaged in, and carried on the business of selling fax
paper in Florida. These allegations are sufficient under both

Florida law and the United States Constitution to establish

3 Appl eton admtted that personal jurisdiction exists over it
in Florida. (A 015).

4 On July 15, 1998, the Fourth District Court of Appeal
affirmed the trial court’s order denying El of Hansson’s notion to
dism ss for |ack of personal jurisdiction.

3



Execu- Tech v. New Qi Paper
Case No. 92,881

jurisdiction under Florida’s long-arm statute. See Florida
Statutes, 8 48.193(1)(a); Initial Brief, pp. 10-14.

In its Answer Brief, Qi argues the lack of evidence to
establish that El of Hansson was G i’'s agent for the sale of fax
paper in the State of Florida. Answer Brief, pp. 11-12. gi’s
argunment m sses the point.

The issue is whether Gi’s placenent of its fax paper into the
nati onwi de streamof conmerce, know ng that such paper is destined
for distribution throughout the United States (as G i concedes),
constitutes doing business in Florida for purposes of satisfying
the long-arm statute. Although it is true that the decision in

U.S. v. N ppon Paper Industries Co., Ltd., 109 F.3d 1 (1t Cr

1997) primarily concerns subject matter jurisdiction, the First
Crcuit’s analysis of the ramfications on international comerce
are equally applicable here despite Qi’s suggestion to the
contrary:

W |live in an age of international commerce,
wher e deci sions reached in one corner of the
worl d can reverberate around the gl obe in | ess
time than it takes to tell the tale. Thus, a
ruling in NPI's [N ppon’ s} favor would create
perverse incentives for those who would use
nefarious neans to influence markets in the
United States, rewarding themfor erecting as
many territorial firewalls as possi bl e between
cause and effect.
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Execu- Tech cites nunerous cases for the proposition that
jurisdiction can exist under 8 48.193(1)(a) by placing a product
into the streamof commerce. Initial Brief, pp. 11-13. Qi seeks
to “discredit” all of these authorities, claimng that all such
cases arise under other subsections of 48.193(1) and not under 8§
48.193(1) (a). Answer Brief, p. 12 This distinction is
immaterial. Wether it is |later determ ned that a defendant has
caused injury in the state or is doing business in the state is
irrelevant to the initial jurisdictional consideration —placing a
product into the stream of commerce where that product ultimately
finds its way into Florida.

Finally, §i contends that there can be no jurisdiction under
8 48.193(1)(a) because there is no evidence that Gi itself
conducts, operates, engages in, or carries on a business venture in
the state by having an office here. Answer Brief, pp. 11-12
Qi’'s bald contention is not an accurate statenent of the | aw and,
if true, would severely restrict the theory of jurisdiction based
on the stream of commerce.

1. QI COW TTED A TORT I N FLORI DA.

Execu- Tech argues that jurisdiction also exists under Section
48.193(1)(b) as a result of Qi’s admtted tortious conduct

(participationinanillegal price-fixing conspiracy) which caused
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damage in Florida to Execu-Tech and other Florida consunmers. See
Florida Statutes, 8 48.193(1)(b); Initial Brief, pp. 14-15.

Inits Answer Brief, Qi asserts that it cannot be subject to
jurisdiction under 8§ 48.193(1)(b) where its admttedly tortious
(crimnal) conduct was initiated outside of Florida even though the
injury occurred within this state.® Answer Brief, pp. 13-14.

Qi’'s sweeping statenent of the law is incorrect.

The fact that i initiated its tortious act —the price-
fixing conspiracy — outside Florida s geographic boundaries is
irrelevant. “It is well-established that the comm ssion of a tort

for purposes of establishing|long armjurisdiction does not require
physical entry into the state, but nmerely requires that the place

of injury may be within Florida.” Int’l Harvester Co. v. Mnn

460 So. 2d 580 (Fl a. 1%t DCA 1984), di sapproved on ot her grounds, Doe

v. Thonpson, 620 So.2d 1004 (Fla. 1993); see also Calder v. Jones,

465 U. S. 783 (1984) (intentional out-of-state torts sufficient to
subject tortfeasors to jurisdiction).

As pointed out in the concurrence to the very sane opinion
guoted by Gi in its Answer Brief:

A nunber of Florida decisions have held that
(1)(b) applies to conduct outside of Florida

> gi ignores the word “initiated” in Execu-Tech’'s brief,
which connotes tortious activity which began in Japan and
continued to be perpetrated in the State of Florida each tinme its
price-fixed paper was sold here.
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where resulting injury occurs wthin this
state. See Wod v. Wall, 666 So.2d 984 (Fl a.
3d DCA 1996); Allerton v. State Dept. O Ins.,
635 So.2d 36 (Fla. 1t DCA), rev. denied, 639
So.2d 975 (Fla. 1994); Int’'|l Harvester Co. V.
Mann, 460 So.2d 580 (Fla. 1%t DCA 1984). At
| east two federal appellate decisions have
also reached the sane concl usion. See
Robi nson v. Gamarco & Bill, P.C., 74 F. 3d 253
(11*M Gir. 1996); Sun Bank, N.A. v. E.F. Hutton
& Co., 926 F.2d 1030 (11" Gr. 1991).

Thonas Jefferson University v. Romer, 701 So.2d 67, 70 (Fla. 4'" DCA

1998) .

Qi’'s attenpt to distinguish Htt v. N ssan Mtor Co., 399

F. Supp. 838 (S.D.Fla. 1975) is equally unavailing. Answer Brief,
pp. 17-18. As in Hitt, there is a great deal nmore in this case
t han an unsworn all egation that the foreign defendant was invol ved
ina price-fixing schene. Here, i pled guilty to crimnal price-
fixing charges involving the sale and distribution of fax paper
t hroughout the United States. (A. 87-95). Elof Hansson, Qi’s
exclusive U S. trading house, |ikew se admtted its participation
in this nationw de price-fixing schene. |In their respective plea
agreenents, neither Gi nor Elof Hansson suggested that their
illegal activities were limted to certain areas of the United
States, or that Florida was not anong the affected jurisdictions.
Therefore, to suggest that evidence of Gi’'s participation in the
price-fixing scheme is |ess persuasive than in Htt 1is

di si ngenuous.
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For the sane reasons adopted in Htt, Qi is subject to
personal jurisdiction in Florida for its intentional tortious
conduct outside of Florida which resulted ininjury in Florida to
Execu- Tech and ot her Florida consuners.

11, ACTS OF CO CONSPI RATORS SUBJECT QJI  TO FLORI DA
JURI SDI CT1 ON.

Execu- Tech argues that Qi is subject to jurisdiction in
Fl ori da because the acts of its co-conspirators in Florida in
furtherance of the conspiracy are inputed to Gi under the co-
conspiracy theory adopted by the Second District in WIcox v.
Stout, 637 So.2d 335 (Fla. 2" DCA 1994). Initial Brief, pp. 15-22.
Because i failed to refute Execu-Tech’s conspiracy allegations in
t he conpl ai nt and the evi dence of co-conspiratorial acts submtted
tothe trial court in opposing Gi’s notion, those allegations and
evi dence were alone sufficient to confer jurisdiction over Qi.

None of the argunents raisedin GQi’s Answer Brief in response
to the co-conspiracy theory of jurisdiction has nerit. Qi argues
that the co-conspiracy theory of jurisdiction adopted in WI cox has
constitutional infirmties. Answer Brief, pp. 18-21. gi’s
argunent i s unpersuasive. As discussed at |length in Execu-Tech’s
Initial Brief, the test enunciated in WIlcox actually contains a
m ni mum cont acts conponent. Initial Brief, pp. 17-18. W]Icox, and

the species of co-conspiracy jurisdiction it follows, inputes
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m ni mrum contacts to the non-resident defendant by virtue of the
resident defendant’s actions in Florida in furtherance of the
conspiracy. Inputing the resident defendant’s m ni numcontacts to
t he non-resi dent defendant nakes perfect sense in the context of
conduct based on a conspiracy; since comm ssion of an illegal act
in Florida by one co-conspirator in furtherance of the conspiracy
is inputed to all co-conspirators in establishing liability, it
follows that proof of a co-conspirator’s act in this state in
furtherance of the conspiracy should also be inputed to non-
resident co-conspirators for purposes of satisfying the m ninmum
contacts analysis in a jurisdictional dispute.

Qi sunmarizes its argunent onthis critical issue by claimng
t hat Execu- Tech cannot “identify the tortious act in furtherance of
t he conspiracy which occurred in Florida.” Answer Brief, p. 28.
Qi ignores the record before this Court. As discussed above,
while the price-fixing conspiracy was initiated outside Florida, it
continued and culmnated in this state with each sale of price-
fi xed paper. The Waddell affidavit and attached invoices filed in
opposition to Qi’s notion indisputably evidence co-conspirator
Appl eton’s delivery of price-fixed paper to Paper Systens’ Ccal a,
Florida converting facility. (A 127-137). Qi failed to refute
this evidence, as well as the conspiracy allegations in Execu-

Tech’s conplaint. Hence, this record contains unrefuted evidence
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of in-state acts by a co-conspirator in furtherance of the
conspi racy.

The inportance of adopting the co-conspiracy theory of
jurisdiction enunciated in WIcox cannot be overstated. In an
i ncreasi ngly gl obal business market pl ace, non-resi dent defendants
(whet her fromother states or other countries) who conspire to and
engage i n unl awful conduct affecting the citizenry of Florida wll
seek to escape civil liability for their m sdeeds by claimng |ack
of m ninum contacts and, hence, no personal jurisdiction. By
adopting the WIlcox test of co-conspiracy jurisdiction, which
i mputes the m ninum contacts of the Florida co-conspirator to the
non-resi dent co-conspirator, Florida citizens will be able to seek
redress against all wongdoers in the courts of this state.

V. QJI’S CONTACTS W TH FLORI DA SATI SFY CONSTI TUTI ONAL
REQUI RENMENTS.

Qi’'s final argunment relates to the due process analysis
inherent in long-armjurisdiction. Although this issue is fully
addressed in Execu-Tech's Initial Brief, brief additional conment
is warranted here. Initial Brief, pp. 22-24.

Qi asserts that the burden placed on a Japanese corporation
to defend itself in this state is unfair. Answer Brief, p. 31.
Though Qi may perceive it as unfair, by illegally fixing the price

of fax paper sold throughout the United States, and then by

10
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acknow edging its participation in a nationwde price-fixing
conspiracy inits plea agreenent, Qi surely nust have antici pated
being subjected to jurisdiction by the courts of every state,
i ncludi ng Fl ori da.

Finally, Qi suggests that Florida has no particular interest
in adjudicating this dispute. Answer Brief, p. 31. Qgi’s
suggestion is directly belied by the First District’s opinion in

Mack v. Bristol-Mers Squibb Co., 673 So.2d 100 (1% DCA 1996)

review dism ssed, 689 So.2d 1068 (Fla. 1997) (“The Florida DTPA

clearly expresses the legislative policy to authorize consuners
[that is, indirect purchasers] to bring actions under the Florida
DTPA for price-fixing conduct.”). (SA 3).

Qi placed its fax paper into this country's stream of
commerce well aware that converters would cut the junbo rolls into
consuner-si zed products, which would ultimtely be sold to
consuners throughout the United States. (i profited as a result.
Gven its intentional foray into this country’'s fax paper narket,
Qi cannot now argue that it should not be haled into Florida
courts to defend itself for its m sdeeds.

CONCLUSI ON

Execu- Tech respectfully submts that the district court’s
deci si on should be quashed with directions for the trial court to

deny gi’s notion to dismss.

11
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