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.
| NTRODUCTI ON

The petitioner, Sandra H Laskey, individually, and as
personal representative of the estate of George Douglas Laskey,
III, for and on behalf of George Douglas Laskey, || and Audrey
Laskey, surviving parents, and the estate of George Dougl as
Laskey, 111, deceased, was the plaintiff in the trial court and
was the appellant in the District Court of Appeal, Fourth
District. The respondent, The Martin  County  Sheriff's
Departnment, was the defendant/appellee. In this brief of
petitioner on jurisdiction the parties will be referred to as
the plaintiff and the def endant and, alternatively, by nane. The
symbol "A" wll refer to the rule-required appendi x which
acconpanies this brief. Al enphasis has been supplied by
counsel wunless indicated to the contrary.

I,
JURI SDI CTI ONAL  STATEMENT

The instant cause is in direct and irreconcilable conflict
with the Second District's opinion in COOK v. SHERIFF OF COLLI ER
COUNTY, 573 So. 2d 406 (Fla. App. 2d 1991). In COXX the Court,

speaking directly about the COUNTY'S 911 plans and Section
365.171, Florida Statutes (1985) stated:

w, ..The Sheriff had a duty to relay the
information... (concerningthe sign)...because this was
an established procedure contained in the ﬁl ans. ..
Since Ms. Cook alleged a duty based upon the plans
and we nust accept all allegations of the conplaint as
true, Ms. Cook stated a cause af action, and we,
accordingly, reverse." 573 So. 2d at page 408.
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In COOK the Court reversed the final order entered in favor of

the defendant. The Court determ ned that:
w . The Sheriff had a duty to relay the

i nformation...because this was an established
procedure contained in the plans..." 573 So. 2d at
page 408.

In the instant cause the Fourth D strict stated:

"We have considered and redject appellant's
assertion that because a 911 service relays nedical
emergency calls as well as those regarding fires or
violation of law, the 911 energency service is nore
cl osely analogous to a category IV health and welfare
service than to a category 11 function. W find that
the operation of a 911 energency call system is part
of the law enforcenent and protection of public safety
service provided by a sheritf's office and, therefore,
falls wthin category |l. Anv dutv to relay calls
resardins traffic offenders is a dutv owed the public
as a whole and not to any third party who may
subsequently be injured by the act of the traffic
offender (citations omtted)...Thus, appellant was
required to plead a special relationship..." (A 1, 2)

The Fourth District affirmed the final order entered in favor of
the defendant. The Court found, after taking as true the facts
alleged in plaintiff's conplaint, that no duty was owed by the
defendant to the plaintiff’s decedent.

This Court has jurisdiction and this Court should exercise
its discretion to review the nerits of this controversy because
the Fourth District squarely stated:

", ..Although the trial court here considered this
case distinguishable from Cook, the two are

sufficiently simlar for us to  acknowledge
conflict...”" (A 2)

Conflicts exists!




111.
STATEMENT OF THE CASE AND FACTS

The facts pertinent to the jurisdictional issue may be
| earned from the opinion herein sought to be reviewed. As

pertinent the opinion provides:

* k%

"We affirm a final order dismssing Appellant's
cause of action against the sheriff for negligence in
failing to tinely forward a 911 call. Appellant's
husband was killed in a head-on collision wth another
vehicle proceeding the wong way on a limted access
interstate highway. Several mnutes prior to the
accident, an unidentified 911 caller reported that a
vehi cl e was heading south in a northbound | ane of that
road. Appellant alleged that the sheriff's office, in
operating the 911 service, had a duty to 'dispatch’
| aw enforcement personnel in response to the call and
breached that duty by not followng Its own
procedur es. ' | S '

2l | [ . I |

' ' allege '

individual but rather to the general public. Appellant
now contends that she was not required to plead a
special relationship between her husband and the
sheriff's office because the operation of a 911
response system is a category |V operational function
of the government.

* k%

"We have considered and reject Appellant's
assertion that because a 911 service relays nedical
emergency calls as well as those regarding fires or
violations of law, the 911 energency service is nore
closely analogous to a category IV health and wel fare
service than to a category Il function. W find that
the operation of a 911 energency call system is part
of the |law enforcement and protection of public safety
service provided by a sheriff's office and therefore
falls within category Il. Any dutv to relav calls
regarding traffic offenders is a duty owed the public
as a whole and not to any third party who may
subsequently be iniured by the act of the traffic
offender. See generally Everton, 468 So. 2d at 938;
St. George v. City of Deerfield Beach, 568 So. 2d 931
(Fla. 4th DCA 1990); Hartley v. Floyd, 512 So. 2d 1022
(Fla. 1st DCA 1987). To hold otherwise would result in
liability being inmposed in absurd scenarios. This is
not to say that there nmay not be circunstances in
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which liability will be inposed for breach of duty in
the operation of a 911 system where, for exanple, a
duty to the caller is created by virtue of the content
of the comunications. See St. George, 568 So. 2d at
932-33. However, such is not the case here. Thus,

Appel | ant was required to plead a  special

relationship," (A 1, 2)

* %

After noting its disagreement with the Second District's
opinion in COOXK, supra, the Fourth District affirmed the trial
court's order and in so doing, acknow edged conflict.

This proceeding followed.
I'V.

SUMVARY OF ARGUMENT

The decision herein sought to bereviewed is in direct
conflict with the Second District's opinion in COK v. THE
SHERI FF OF COLLI ER COUNTY, supr a.

The law in the Fourth District is that absent a "special
rel ationship" damages occasioned as a result of a breach of a
duty founded upon the "established procedure” contained in a

county's 911 plans are not recoverable under Section 768.28,

Florida Statutes (1995). The law in the Second District is to

the contrary.

The Fourth District has acknow edged that the law in its
district is contrary to the law in the Second District. Because
the Fourth District could not distinguish the subject case from
the Second District's opinion in COOK, supra, it "acknow edged

conflict." The conflict is real, express, direct and

irreconcilable. Review by this Court is warranted.




V.
ARGUMENT

THE DECI SI ON HEREIN SQUGHT TO BE REVIEWED IS IN DI RECT
CONFLICT WTH THE SECOND DISTRICT'S OPINION IN COX v.
THE SHERI FF OF COLLI ER COUNTY, SUPRA.

In COOK v. THE SHERI FF OF COLLIER COUNTY, supra, the Second
District, 1in speaking directly to the duties and obligations
owed under a 911 plan authorized pursuant to Section 365.171,

Florida Statutes (1985) held:

", .. The Sheriff had a duty to relavy the
information concerning the sign because this was an
est abl i shed Procedure contained in the plans...Since
Ms. Cook alleged a duty based upon the plans and we
must accept all allegations of the conplaint as true,
M s. Cook stated a cause of action, and we,
accordingly, reverse." 573 So. 2d at page 408.

The Second District rejected the defendant's argunent that it

owed no duty under the circunstances. The Court found

significant that the petitioner alleged that the Collier County

911 plans contained an "established procedure" and, hence, the
Sheriff:

", ..had a duty to relay the information..." 573
So. 2d at page 408.

In this case the Fourth District has opined:

". ..We have considered and reiect appellant's
assertion that because a 911 service relays nedical
emergency calls as well as those regarding fires or
violations of law, the 911 emergency service is nore
cl osely analogous to a category 1V health and welfare
service than to a category Il function...Any duty to
relay calls regarding traffic offenders is a duty owed
the public as a whole and not to any third party who
may subsequently be injured by the act of the traffic
offender (citation omtted)..,.Thus, appellant was
required to plead a special relationship.
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reportin? requirement. In order to determine whether a private
cause of action should be judicialy inferred, the court must look
to the legidative intent, See Murthy v. N, Sintha Corp., 644 So . 2d
983 (Fla. 1994) (holding that regulatory and pena statutes gov-
erning the construction industry did not create a private cause of
action againgt an individual qualifying agent). In Murthy, the
Supreme court noted that, in the past, some courts dealing with
this issue have looked to whether the statute imposed a duty to
benefit a specific class of individuas. 1d. a 985. However, the
court further stated that, “we agree that the legidative intent,
rather than the duty to benefit a class of individuals, should be the
primary factor considered by a court in determining whether a
cause of action exists when a statute does not expressly provide
for one” Id.

We note that in the 1995 amendment to chapter 415, the legis-
lature included a section entitled “Civil Penalties” section
4 15.1111. This section provides that anyone named as a perpe-
trator in a confirmed report of abuse shall be subject to civil fines.
This section also provides victims with a private cause of action
against the perpetrator of the abuse. But this section provides no
civil penalties against those who merely fail to report an incident.
Rather, misdemeanor penalties are provided in section 415.1 | }
for violation of the mandatory reporting requirements.

It is evident that the legidature considered both civil and
crimina penaties under this statute, but subjected only actua
perpetrators of abuse to civil pendties. This is strong evidence of
a legidative intent not to provide a civil cause of action for vic-
tims against those who fail to report the abuse as required by this
act. See PW Ventures, Inc. v. Nichols, 533 So. 2d 281 (Fla. 1988)
(express mention of one thing implies the exclusion of another).

Further, the amendments made in 1995 to part 1 of chapter
415, favoring the elderly and disabled, virtually mirror amend-
ments made to part 4 of chapter 415, protecting abused and ne-
glected children. Florida courts have consistently refused to
impose civil liability for the failure to report suspected child
abuse. See J. B. v. Department of Health and Rehab. Servs.,59 1
So0. 2d 3 17 (Fla. 4th DCA 199 1); Freehauf v. School Bd. of Semi-
nole County, 623 So. 2d 761 (Fla 5th DCA 1993); Fischer v.
Metcalf, 543 So. 2d 785 (Fla. 3d DCA 1989).

We have considered Department of Health and Rehabilitative
Services v. Yamuni, 529 So. 2d 258 (Fla. 1988), in which the
court held that HRS may be sued for negligence where it failed to
prevent the further abuse of a child. However, the plaintiff in
Yamuni was not suing for violation of a statute, but for common
law negligence.

We recognize that the immunity provision contained in
§ 415.1036(b)(7) provides civil as well as crimind immunity for
one making a report required by the statute. However, this provi-
sion more logicaly appears to provide that those making a report
are immune from such causes of action as slander, liable, or
providing false information.

Therefore, the order of dismissal is affirmed. (GUNTHER
and SHAHOOD, JJ.,, concur.)

*

* *

Wrongful death-Negligence-Sheriffs-Plaintiff whose hus-
band was killed in head-on collision with another vehicle pro-
ceeding the wrong way on a limited access inter state highway
alleging negligence on part of sheiff in failing to timely forward
911 call by unidentified caller who reported that a vehicle was
he_adi“g south in northbound lane-Sover eign im“]unitym()per..
ation of 911 emergency call system is part of law enfor cement and
protection of public Safety service provided by sheriff's office—
Any duty to relay callsregarding traffic offenders is duty gwed to
public 48 a whole and not t0 any third party who may subse-
quently peinjured by act of traffic offender—Sheriff not liable in
absence Of specia relationship-Conflict acknowledged

SANDRA H. LASKEY |nd|V|dUa||y and as Personal Re:prcsen[a{ivc of the

Estate of GEORGE DOUGLAS LASKEY, Ill, Appellants. v. MARTIN
COUNTY SHERIFF'S DEPARTMENT, Appellee. 4th” District. Case No. 97-

/7!

1196. Opinion filed April 1, 1998. Appeal from te Circuit Court for the Nine-

teenth Judicial Circuit, Martin County; Cynthia G. Angelos, Judge: L.T, Case
NO. 95-897-CA. Counsel: Robert H. Schott, Stuart. for appellanxt;s Alexis M.
Yarbrough Of Purdy, Jolly & Giuffreda, P.A., Fort Lauderdale, for 2ppellee.
(STONE, C.J) We &ffirm a final order dismissing Appellant's
cause of action against the sheriff for negligence in failing 10
timely forward a 911 call, Appellart’s husband was killed in a
head-on collision with another vehicle proceeding the wrong way
on a limited access interstate highway. Several minutes prior to
the accident, an unidentified 911 caler reported that a vehicle
was heading south in a northbound lane of that road. Appellant d-
leged that the sheriffs office. in operating the 911 service, had a
duty to “dispatch” law enforcement personnel in response to the
cal and breached that duty by not following its own procedures.
The trial court dismissed the claim for failure to state a cause of
action because the complaint did not aIIe(ige a duty to a particular
individual but rather to the genera public. Appellant now con-
tends that she was not required to plead a special relationship
between her husband and the sheriffs office because the opera-
tion of a 911 response system is a category |V operational func-
tion of the government.

In weighing whether the government may be subject to suit for
negligence in performing this function, we apply the standards
set forth in Trianon Park Condominium Association, Inc. v. City
of Hialeah, 468 So, 2d 912 (Fla. 1985). Trianon Park divided
governmenta functions into the following four categories for
sovereign immunity Purposes: () legidative, permitting, licens:
ing, and executive officer functions, (I) enforcement of laws and
the protection of the public safety; (I11) capital improvements and

property control operations; and (IV) provison of professond,
educational, and general services for the hedth and welfare of

citizens. Id. at 919. To impose governmenta tort liability, there
must first be an underlying common law or statutory duty of care
with respect to the negligent conduct. Id, at 917. Category | and
I1 functions do not have a common law duty of care, and liability
may be imposed only where a specia relationship exists between
the government actor and the tort victim. Id. a 921; Everton v.
Willard, 468 So. 2d 936 (Fla. 1985). As such, law enforcement
personnel generally owe no duty to members of the public at
large. Everton, 468 So. 2d a 938. No common law duty exists,
absent a specid relationship, for one person to come to the aid of
another or to intervene in the misconduct of a third person to pre-
vent the possibility of harm to another. See Trianon Park, 468
So. 2d a 918. Thus, if a 911 service congtitutes a category |l
function, the sheriffs office here owed Appdlant’s husband no
duty unless a specia relaionship existed. If, however, the 911
service constituted a category |V operational function, the
sheriff’s office could be liable for its alleged negligent failure to
follow its established procedures.

We have considered and reject Appellant’s assertion that
because a 911 service relays medical emergency cals as well as
those regarding fires or violations of law, the 911 emergency
service is more closely analogous to a category |V health and
welfare service than to a category Il function. We find that the
operation of a 911 emergency call system is part of the law en-
forcement and protection of public safety service provided by a
shexiff’s office and therefore falls within category 1l. Any duty to
relay calls regarding traffic offenders is a duty owed the public as
awhole and not to any third party who may subsequently be
injured by the act of the traffic offender. See generally Everron,
468 So. 2d at 938; St. George v. City of Deerfield Beach, 568 $.
2d 931 (Fla. 4th DCA 1990); Hartley v. Floyd, 512 So. 241022
(Fla 1st DCA 1987). To hold otherwise would result infiability
being imposed in absurd scenarios. This is not to say that there
may not be ¢ircumstances in which liability will be imposed for
breach of duty in the operation of a9 11 system where, For exam-
ple, a duty to the caller is created by virtue of the content of the
communications. See St. George, 568 So. 2d at 932-33. HoweV-
er, such is not the case here. Thus, Appellant was required to
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da special relationship.
p"&,c note”that in Cook v. Sheriff of Collier County, 573 So. 2d
36 (Fla. 2d DCA 1991), the court determined that the sheriff's
Nlur 1o act 1n response to 911 information that a stop sign had
fal -fmocked down congtituted an actionable breach of a duty of
Although the trial court here considered this case ditin-

4 havle from Cook, the two are sufficiently similar for US to
Way g wledge conflict,
X ig <K erefore, the order of dismissal is affirmed. (GUNTHER

and SHAHOOD, J1J,, concur.)

* oy

criminal law--Post conviction relief-Newly discovered evi-
Ires, dence- Sworn testimony by codefendant that cocaine which
} cerved as basis for defendant’s trafficking conviction was co-
defendant’s, that codefendant had lied in telling police that it was
son- Jefendant’s, and that police officer who tesfified at trial had told

ship codefendant to say that he got cocaine from defendant in order to
€T3 keep his own prison time to a minimum-Attachments to order
une- denying relief do not establish that newly discovered evidence
was not of such nature that it would probably produce acquittal
{ for on retrial-Remand for evidentiary hearing or attachment of
ards further record excerpts conclusively refuting claim
City LARRY KENDRICK, Appdlant, v. STATE OF FLORIDA, Appellee. 4th
ided District, Case No. 97-3980. Oﬁinio_n filed April 1, 1998. Apped of order deré/-
ing rute 3.850 motion from the Circuit Court for the Seventeenth Judicia Cir-

for cuit, Broward County; Paul I,. Backman, Judge: L.T. Case No. 91-

ens- 2706CF10A. Counsdl: Larry Kendrick. Immokalee, pro se. Robert A, Butter-
and worth, Attorney General, Talahassee, and Jeanine M. Germanowict, Assistant
and Attorney General, West Pam Beach, for appellee.

ml, (PER CURIAM.) Larry Kendrick appeals the summary denial of
¢ of his motion for postconviction relief, filed pursuant to Florida
here Rule of Crimina Procedure 3.850, based on newly discovered
care evidence. We reverse.

and Appellant was found guilty as charged of trafficking in co-
ility came after a jury tria in which he was tried dong with a code-
/een fendant, his cousin Ralph Kendrick (Ralph), whose defense was

nV. to shift all the blame to Appellant.” Neither testified at trial.
However, two police officers testified for the state that they

ca observed Appellant hand a white sock to Ralph, who ran upon
ISts, seeing the police, then threw the sock, which was retrieved and
d of contained cocaine. On Aalopellant‘s behalf, two defense witnesses
pre- testified to observing Ralph to be in possession of the cocaine
468 before he approached Appellant.
v i Appelant's newly discovered evidence consisted of Ralph's
[ no sworn testimony, given for the first time on November 20, 1997,
911 more than six years after their trial, that the cocaine was not
the Appellant's, but Ralph's, and that he had lied in telling the police
eto that it was Appellant’'s Ralph further testified that Officer
Brown, one of the officers who testified a tria, told him to say
that that he got the cocaine from Appellant in order to keep his own
las prison time to a minimum. This testimony appears to qualify as
ney newly discovered evidence because unknown to the tria court,
and the party, or counsd at the time of trial; because Ralph was un-
the willing to give it previously; and the defendant or his counsel
en- could not have secured it previously by means of due diligence.
Y a See Hallman v. State, 371 So. 2d 482, 485 (Ha 1979); State v.
v to Gomez, 363 So. 2d 624 (Fla. 3d DCA 1978) (treating as newly
-as discovered evidence the affidavit of defendant’s codefendant that
be he committed the robbery without the defendant’s assistance).
on, A defendant is not automatically entitled to an evidentiary
So. hearing on filing a motion asserting newly discovered evidence.
122 See Johnson v. Singletary, 647 So. 2d 106 (Fla 1994) (determi-
lity nation must be made on case-by-case basis); Houghv. State, 679
ere ’ So. 2d 1300 (Fla. 5th DCA 1996) (hearing was unnecessary on
for affidavit stating someone else committed the crime, where ap-
m- pellant had been identified as perpetrator by victim as well as by
the other codefendan(?. However, where there is conflicting evi-
ev- dence of the defendant’s guilt, it is necessary for the tria court to
to evaluate the weight of the newly discovered evidence and the

/7 A

evidence which was introduced at the trial to determine whether
the new evidence would probably have resulted in an acquittal.
See Jones v. State, 591 So. 2d 911, 915-16 (Fla, 1991). Often,
this analysis will require an evidentiary hearing. See Roberis v.
State, 678 So. 2d 1232, 1235 (Fla. 1996) (finding claim that
prosecution witness recanted trial testimony constituted newly
discovered evidence, that claim was cognizable on rule 3.850
motion, and that trial court should not have denied claim without
an evidentiary hearing). See also Srone v. Stare, 616 So. 2d 1041
(Fla. 4th DCA 1993) (affirming denial of rule 3.850 motion
based on newly discovered evidence after hearing in which tria
court determined affiant lacked credibility); Glendening v. State,
604 So. 2d 839, 841 (Fla. 2d DCA 1992) (denying motion after
evidentiary hearing either on finding that witness was not testify-
ing truthfully or on conclusion that appellant did not establish that
verdict would have been different), rev. denied, 613 So. 2d 4
(Fla. 1992).

The attachments to the order of denial in the instant case—
which include a transcript of the testimony of Officer Brown,
whose credibility has been attacked, but not the testimony of the
other officer-do not establish that the newly discovered evi-
dence was not of such nature that it would probably produce an
acquittal on retrial. Therefore, this cause is reversed and re-
manded for the trid court to hold an evidentiary hearing or for the
attachment of further record excerpts conclusively refuting
Appell)ant's clam. (STONE, C.J.,, DELL and FARMER, JJ,
concur.

‘A clam of ineffective assistance based on trid counsel’'s failure to sever
Appellant’s trigl from Ralph's was raised and denied in a prior motion and is not
now before this court.

* * *

Civil procedure-Jurisdiction-Indians-Action by employee of
bingo hall alleging employer negligently hired supervisorswho
harassed, dandered, falsely imprisoned, and maliciously prose-
cuted plaintiff and violated plaintiff’s civil rights-Claims that
improper party was sued and that party sued enjoyed sovereign
immunity are based on factual matters outside four corners of
complaint-Error to grant motion to dismiss-Where plaintiff
alleged that tribe expressly consented to suit in its organizational
charter or corporate charter, whether sovereign immunity bars
complaint is best resolved by summary judgment rather than
motion to dismiss

BARRY MANCHER. Appdlant, v, SEMINOLE TRIBE OF FLORIDA. INC.,
a federd corporation, and SEMINOLE MANAGEMENT ASSOCIATES.
LTD., aFlorida Limited Parmership, Appeliees. 4th District. Case No. 96-
3889. Opinion tiled April I, 1998. Apped from the Circuit Court for the Seven-
teenth Judicia Circuit, Broward County; Leroy H. Moe, Judge; L.T. Case No.
96-2852 CA 13. Counsel: Daniel J. Santaniello of Luks, Koleos & Santaniello.
PA. Fort Lauderdde, for appellant. Edward D. Schuster of Kesder, Massey,
Catn, Holton and Kesder. Fort Lauderdale, and Donald A. oOrlovsky of Kamen
& Orlovsky, P.A.. West Pam Beach, for appellees.

(RAMIREZ, JUAN, JR., Associate Judge.) This is an appeal
from an order dismissing Plaintiffs complaint against the Semi-
nole Tribe of Florida, Inc., for lack of subject matter jurisdic-
tion. We reverse.

Plaintiff filed a complaint against Seminole Tribe of Florida,
Inc. (“Seminole Tribe, Inc.") and its agent, Seminole Manage-
ment Associates, Ltd., alleging that Seminole Tribe, Inc. em-
ployed him at a bingo hall operated by them. Plaintiff claimed
that as his employer, Seminole Tribe, Inc. negligently hired su-:

-visors who harassed him, slandered him, fasely imprisoned

im, maliciously prosecuted him, and violated his civil rights.
Plaintiff also dleged that Seminole Tribe, Inc. was subject to the
jurisdiction of Florida courts as a federa corporation conducting
business in the county of Broward which had waived its sover-
eign immunity for corporate activities.

Seminole Tribe, Inc. moved to dismiss the complaint for lack
of subject matter jurisdiction. In support of its motion to dismiss,
it filed sworn affidavits from key members of the Seminole tribe,




