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STATEMENT OF THE CASE

Def endant Jason Stephens was charged in twelve counts of a
thirteen count I|ndictnment issued on August 7, 1997. The | ndi ct nent
charged Stephens with one count of first degree nmurder, one count
of arnmed kidnapping, six counts of arned robbery, two counts of
attenpted arned robbery, one count of burglary and one count of
aggravated battery. [V1l, R8-13].

At a pretrial in Cctober, 1997, defendant’s counsel indicated
he was aware the State woul d be seeking to consolidate Stephens
case with his co-defendant’s case for trial Defendant’s counse
stated that Stephens wanted him to object to consolidation, but
that he disagreed with is client. [V3, R440]. At a subsequent pre-
trial, M. Stephens’ other counsel ore tenus adopted Cunm ngs
Motion to Sever. [V3, R466]. The court deni ed Stephens’ notion to
sever. [V3, R494].

Jury selection comenced in the joint trial on Decenber 8,
1997. [V6]. Immediately prior to juror selection comencing, the
def endant entered pleas of guilty to Count 2, arnmed ki dnapping of
Robert Sparrow, Jr.; Count 4, arned robbery of Robert Sparrow, Sr.
Count 6, Arned Robbery of Derrick D xon; Count 8, Armed Robbery of
Roderic Gardner; Count 9, attenpted robbery of Tammy Cobb; Count
10, attenpted robbery of David Cobb; Count 11, armed burglary; and
Count 12, aggravated battery. [V2, R232-234; V6, R3-13, 35-38].

During jury sel ection co-defendant Cumm ngs sought a change of



venue. [ SV, R16-71]. Defendant Stephens noved to adopt that notion.
[VB, R575]. During earlier pretrial proceedings, the court stated
that all notions to adopt which were not specifically addressed
were granted. [V3, R530]. At the tine the notion was raised the
court took it under advisenent. [V8, R577]. Subsequently, the court
denied the notion as to both defendants. [SV, 71; V10, R967-69].
The case then proceeded to trial.

At the close of the State’'s case, a partial judgnent of
acquittal was granted for co-defendant Cumm ngs. For Cunm ngs, the
court granted judgnent of acquittal as to the armed robbery count
and presented it to the jury as an attenpted robbery. [V13; R1492-
93]. A further disjointed conversation between the State and the
court |ater occurred concerning that issue. The court conmmented
during it that he guessed Stephens’ counsel was going to nove to
set aside the plea to that count. [V14, R1724].

At the close of the State’'s case defendant’s counsel noved
for judgnent of acquittal as to all counts. The court denied that
nmotion. [V13, R1486]. Jason Stephens then took the stand and
testified upon his own behal f. [V13, 1504-1575]. Stephens then
rested his case.

The court inforned read instructed the jury upon the crines
charged. [V15, R1905-1943]. The jury returned verdicts of guilty
upon Count 1, first degree nmurder of Robert Sparrow, Jr.; not

guilty of Count 3, arned robbery of Consuelo Brown; guilty Count 5,



armed robbery of Kahari Gaham and not guilty Count 7, arnmed
robbery of Tracey WIlians. The Court adjudicated the defendant
guilty of those crines of which he was convicted and passed the
case for sentencing. [V15, R1955-1962].

A sentencing hearing was held on January 15, 1998. The State
presented victiminpact evidence and evidence of a prior felony in
aggravation. [V4, R598-624]. The defendant presented evidence in
mtigation. Famly, friends and persons that had interacted with
the defendant testified on his behalf. The defendant too briefly
took the stand. [V4, R624-678].

The jury returned a recomendati on of death by a vote of 9 to
3. [V5, R798-800; V15, R335]. The court followed the jury's
recommendati on and entered its Sentencing Order on April 7, 1998.
The trial court sentenced the defendant to death for the first
degree nmurder charge and to acconpanyi ng consecuti ve and concurrent
terms of |life upon the robbery and ki dnappi ng counts. [V15, R397-

98] . This appeal foll owed.

STATEMENT OF FACTS
Robert Sparrow, Robert Sparrow, Jr. - who was al so known as
“Littl e Robb”, Tammy Cob, Tracey WIlianms, and Derrick Hosea Di xon
were in the house when Consuelo Brown and her ol der son Kahari
Graham arrived at Robert Sparrow s honme on June 2, 1997. [V11l, R

1029- 31, 1124-25; V13, R1452-53]. After she was in the hone,



Consuel o Brown saw Jason Stephens wal k into the house through the
unl ocked front door brandishing a gun. [V11l, R 1031-32]. Stephens
entered the house approximately ten mnutes after Brown arrived.
[ V11-1031]. Stephens pointed the gun at Little Rob and Derrick
Di xon. Consuel o Brown exchanged words with Jason Stephens and t hen
struck him Stephens responded by striking her on the bridge of her
nose with his gun. [V11-1032-33]. Brown fell to the floor. She was
dazed and her nose was bl eeding. [V11l, R1033, 1057].

Brown testified during cross-exam nation that Stephens was in
t he house for about five m nutes before he asked anyone to |li e down
on the floor. [V11l, R1063]. She also testified that Stephens was in
the house for a total of ten or fifteen mnutes. [V11l, R1067].

Robert Sparrow testified that on June 2, 1997 he was at his
home pl ayi ng video ganmes with a friend. He said that Jason Stephens
entered his residence and put a gun to his friend' s head. [V11
R1096- 97, 1116-17]. Sparrow t hought that his friend knew St ephens.
According to Sparrow, Stephens forced his friend to put down his
joy stick and then directed everyone to lay down on the floor.
[ V11, R1096-97]. Robert Sparrow testified that Consuelo Brown's
altercation with Stephens then followed i mediately. [V11l, R1098,
1126-27]. He also testified that Stephens then said, "You-all think
I"m playing?" and ejected a bullet from his gun to show it was
| oaded. [V11l, R1097]. Sparrow also said that a second man entered

the house at about the tinme of Stephens' altercation with Brown.



[V11, R1097-98, 1117].

Derrick Dixon - who also is known by his m ddl e nanme Hosea -
confirnmed that he was playing video ganes with Robert Sparrow on
June 2, 1997. Dixon arrived at the hone at approxi mtely el even
that norning. [V11l, R1183-84]. Dixon identified Jason Stephens as
the man who had entered the hone and put a gun to his head. [V11,
R1184-86]. M. Dixon related that he saw Stephens grab Robert
Sparrow, Jr., by his shirt collar inthe living room [V11l, R1187-
89]. Dixon testified that Brown's confrontation then occurred when
Brown bent over to pick up Sparrow, Jr. [V11, R1189].

Robert Sparrow descri bed the second man t hat entered t he house
as having "plats.” The second man al so held a sem -autonmatic gun.
The second man stood watch over those in the living room The man
with plats renmai ned silent and Sparrow never |earned his identity.
[V11, R1098-99]. State’'s's wtness Derrick Dixon simlarly
described the second man who entered as having had "plats, |ong
plats, they was tw sted up cane back down to his shoul ders.” [V11,
R1190] .

Stephens told everyone in the house to get on the floor.
Consuel o Brown recalled that Little Rob did not get on the floor.
But, she was unsure where Kahari was at the tine. [V11l, R1034].
Robert Sparrow testified that Little Rob was standing in the
hal | way by where St ephens had entered at the ti ne everyone was nade

to get on the floor. [V11l, R1100, 1126]. Sparrow too was unsure



where Kahari - who seven years old at the tine of the trial - was
at that time. [V11l, R1100]. However, during cross-exam nation
Sparrow testified that he believed Kahari remained on the sofa the
entire time until everyone was forced into the bathroom [V11,
R1129- 30] .

Consuel o Brown testified that Stephens then asked everyone in
the house for jewelry, noney and weed. [V11l, R 1034, 1099-1100].
Robert Sparrow, in contrast, recalled Stephens demandi ng "noney,
jewelry or juggle." [V11l, R1118-19]. And, Derrick D xon recalled
St ephens having asked "[Where is everything at?" [V11l, R1187].
However, on cross-exam nation by Cumm ngs' counsel, Dixontestified
t hat Stephens had denmanded "weed." [V11, R1204].

Both children were crying during the encounter until Stephens
told themto shut up. [V11, R1107]. Stephens call ed Robert Sparrow,
Jr., "Shorty." Robert Sparrow testified:

[Al]s [Stephens] was in the bathroom he was

like, "I"mgoing to take Shorty with ne, and

you-all think | give a fuck. Kidnapping is a

federal offense. | don't give a fuck,' and you

all this and that. And at that point in tine

he showed us his ID, he showed us his nane,

"See ny nanme.' And, 'You think I give a fuck?

Because | don't care about this, and |I' mgoing

to take Shorty with ne.’
[ V11, R1107]. Robert Sparrow testified that Stephens indicated he
woul d | eave Robert Sparrow, Jr., at the next corner from his

father's house when asked to do so by Sparrow. [V11l, R1107-08,

1179]. However, Stephens testified that he did not know the



| ocation to which Sparrow was referring. [V13, R1519].

Consuelo Brown also testified that Stephens showed his
identification during the robbery. And, she testified that he told
her he was also known as "Psycho." [V11l, R1082-83]. Stephens
testified that he revealed his identity as a neans of assuring the
occupants that he would not hurt the child. [V13, R1518-19]. He
also testified that he identified hinself so that the police would
focus on finding the child rather than him [V13, R1541-42].

Robert Sparrow testified that he saw a third man, who he
identified as Horace Cumm ngs, enter the house while Stephens was
sear chi ng everybody's pockets. [V11l, R1100-01]. Cumm ngs carried a
sem -automatic pistol by his side. He | ocked the front door after
he entered. [V11l, R1101]. Cumm ngs then entered the front bedroom
Sparrow coul d hear Cumm ngs searching the room [V11, R1101-02].
St ephens and the man wth dreadl ocks remained in the living room
whi | e Cumm ngs searched the room [V11, R1102]. Cumm ngs whi spered
back and forth to Stephens during the robbery. [V11l, R1101, 1106].

Brown heard Stephens ask Robert Sparrow who lived in the
house. [V11, R 1035]. Brown believed two other persons entered the
house with Stephens, however, she did not see those individuals'
faces. [V11l, R 1035-36]. The others entered approximately five
m nutes after Stephens entered the house. [V11, R1067]. During the
incident Ms. Brown heard the front door open and close "quite

often.” She was not aware who was com ng or going. [V11l, R1068,



1071, 1093-94].

Brown testified that Robert Sparrow wal ked from the |iving
roominto the bedroomwth Stephens. He was gone fromthe |iving
roomfor only a couple mnutes. [V11l, R1071]. In contrast, Sparrow
testified that he never left the living room but rather wal ked
t owar ds t he bedroomwhi |l e St ephens searched him [V11, R1110, 1136-
39]. Brown heard Jason Stephens whi sper to another person to watch
those in the living roombefore he and Robert Sparrow wal ked into
t he bedroom [V11, R1072]. Brown believes Sparrow gave sone jewelry
to Stephens in the bedroom [V11, R1072]. She heard the sound of
drawers being opened while Sparrow and Stephens were in the
bedroom [V11, R1073].

Consuel o Brown heard her son say "You are choking nme. You are
choking nme." Brown testified that she could tell her son was in the
front bedroom at that tine. [V11l, R1036]. However, on cross she
conceded she could not tell whether he was actually in the front
hal l way or in the bedroom [V11l, R1076-78]. Jason Stephens was in
the living roomat the tine Brown heard her son protesting being
choked. [V11, R1037, 1104]. The man wth dreadl ocks was in the
living roomat that tinme. [V11, R1038, 1104]. Brown testified that
she could tell her son was released followng his protest. [V11,
R1038] .

A short tine | ater Brown and Sparrow heard their son ask, "Are

you going to kill me?" [V11l, R1039, 1080, 1104]. Stephens and the



man whose shoes she had seen were both still present in the living
room Little Rob was not speaking to either one of them [V11,
R1039, 1092]. Victim Tracey WIllianms confirmed during his direct
testinmony that Jason Stephens was in the living room when Robert
Sparrow, Jr., conpl ai ned of being choked. [V12, R1229-30]. However,
during cross-exam nation by Cunm ngs’ | awyer, WIIlians acknow edged
that in an earlier taped statenent he had stated that he believed
St ephens was standi ng next to Sparrow, Jr., in the |living roomwhen
the coment was made. [V12, R1246].

WIllianms version of events largely corresponded with the
testinony of other w tnesses. He was present at the hone on day of
the robbery with his girlfriend Tamy Cobb. [V12, R1215]. He saw
St ephens - who he identified in court - walk into the resi dence and
point a gun at Derrick D xon. [V12, R1216-18]. Consuel o Brown then
stuck Stephens and he in turn struck her with his gun. [V12, R1218-
20]. Stephens then demanded, “1 want to know where the noney and
the dope at in this house.” [V12, R1219-20, 1242].

M. WIllianms identified co-defendant Horace Cumm ngs as the
second person who had entered the house. He testified that Cumm ngs
entered with a handgun in hand and wal ked into the front bedroom
[ V12, R1221-23]. WIllians did not see or know when Cunm ngs |eft
t he house. [V12, R1244]. He al so described seeing a man with plats
in his hair enter the house into the living room That nan too,

held a gun in his hand. [V12, R1223-24]. The man with the plats



remained in the living room throughout the robbery. [V12, R1224-
25]. WIllians was the first person told to crawl into the bathroom
at the conclusion of the robbery. [V12, R1231].

Roderic Gardner testified that Robert Sparrow is his best
friend David Cobb’s older brother. Gardner and Cobb went to
Sparrow s home on June 2, 1997. [V12, R1252-53]. Wen they arrived
at Sparrow s house, Cobb reached in and undid the chain | ock on the
front door. Cobb entered first and then Gardner followed. Upon
entering the house, Gardner was told by Jason Stephens - who he
identified in the courtroom - to “conme on in.” [V12, R1255-57].
St ephens pointed a gun at Gardner and told himto get on the fl oor,
and then asked for noney and drugs. [V12, R1257-58].

Jason Stephens then asked Gardner to hand him the car keys
which were in Gardner’s hand. He then asked Gardner what kind of
vehi cl e he drove. [V12, R1259]. Gardner was then directed to craw
into the bathroom En route to the bathroom Gardner saw a guy with
plats in the living room He also saw Little Rob and Kahari
standing in the front bedroom [V12, R1259-61]. He did not see
Horace Cumm ngs inside or in front of the house that day. [V12,
R1267- 68, 1271-72]. David Cobb followed himinto the bathroom He
t hen heard Jason Stephens say that if anybody in the bathroomcane
out he was going to kill the little boy. [V12, R1262-63].

Gardner was driving his nother’'s dark green Kia that day.

[ V12, R1254]. The wi ndows were a roll down type. Al of the w ndows

10



and door | ocks worked. [V12, R1254-55, 1263-65]. Gardner testified
that stains appearing in photographs taken by the State of the
vehicle’ s console, front passenger seat and w ndshield were not
present when he | ast possessed the car. [V12, R1266-67].

Wtness Tammy Cobb stated that she was at Robert Sparrow s
home on June 2, 1997. She testified that a man with a gun entered
t he house. She did not recall what he wanted, other than he did ask
Robert Sparrow for the keys to his car. [V12, R1277-78, 1282]. M.
Cobb only saw one intruder that day. [V12, R1279]. Wile in the
bat hroomshe heard the man with the gun threaten to kill Little Rob
if he heard any doors in the house or if he saw any police. [V12,
R1280, 1283-84].

Wtness David Cobb testified next for the State. M. Cobb
testified that he was staying with Roderic Gardner on June 2, 1997.
Robert Sparrow is his brother. Cobb and Gardner went to Sparrow s
home on June 2, 1997. [V12, R1290-92]. Cobb found the door was
chained and he attenpted to unlatch it. He either succeeded in
doing so, or soneone unlatched it fromthe inside. As he wal ked
into the home he saw a man with plats in the living room pointing
a gun towards the bathroom [V2, R1293-94]. Cobb then turned his
head at which point Jason Stephens - who he identified in the
courtroom- put a gun up to his head and told himto get down on
the floor. [V12, R1295-96].

Roderic Gardner, who was following Cobb, then hesitated

11



entering the honme. Stephens told Gardner not to run or he’ d shoot.
Cobb then told Gardner not to run. Stephens then took Gardner’s
neckl ace and keys. Cobb overheard Stephens conversing with Gardner
about his car. [V12, R1297-98]. Stephens then nade Gardner craw ,
foll owed by Cobb, into the bathroom [V12, R1298-99]. Cobb saw
Robert Sparrow, Jr., standing by a door near the living roomas he
crawl ed towards the bathroom [V12, R1305]. Cobb I|ater heard
Stephens tell Robert Sparrow that he was taking Sparrow, Jr., as
i nsurance so that Sparrow woul d not call the police. [V12, R1305].

Cobb testified that Sparrow, Jr., had previously ridden in
Roderic Gardner’s car. The foll ow ng exchange bet ween Cobb and t he
State then occurred:

Q The day before this incident happened he
had ridden in the car with you?

Yes. Yes. Yes.
Coul d you tell us what happened?

A Well, Little Rob, I hd to pop himon the
hand, because when we had got to
Roderic’s house, which was at the red
l[ight, he kept nessing with the door,
openi ng the door because | knew — he kept
opening the door, putting the latch up
and down, the wi ndow down. So when we got
to Rod’s, | had to pop him on the had
[sic] about that. And when we got to
Rod’ s, he opened the door by hinself and
got out.

Q When you say you had to pop him on the
hand, you’'re saying you had to punish him
for that?

A Yes, for opening the door.

12



[ V12, R1307].

During cross-exam nation Cobb conceded he had not seen
Cumm ngs at the house on the day of the crinme. [V12, R1308]. Cobb
did recall having seen a black car with tinted w ndows parked in
the vicinity of Sparrow s hone. [V12, R1315-16].

Robert Sparrowrecal | ed hearing Jason Stephens stating that he
want ed the keys to the blue car in front of the house. Sparrow did
not recall seeing Stephens obtain possession of those keys. [V11,
R1145- 46] .

No property was taken fromLittle Rob. Kahari had a dollar, or
two dollars, taken during the robbery. [V11l, R1105; V13, R1455].
Wen asked if anything was taken during the robbery Sparrow
replied, "Sonme noney." He also said his cell phone was taken from
the honme during the robbery. [V11l, R1110, 1147]. Derrick D xon
testified that Stephens searched his pockets while he was on the
fl oor. Stephens did not take anything from D xon. [V11, R1195].

The fol |l owm ng exchange occurred between Cumm ngs' counsel and
Br own:

Q After Roderic Gardner and Davi d Cobb went
into the bathroom do you renenber hearing
Jason nmake a threat to take your son with him
as insurance?

A Yes. It wasn't |ike a ransom type thing
it was just to insure that he got away.

Q Sonmet hing that would insure that he got
away before anyone called the police; is that
correct?

A Yes.

[ V11, R1075]. Robert Sparrow testified that he exited the bat hroom

13



a mnute or two after Stephens left. Finding no one in the living
room Sparrow then exited the house through a rear bedroom w ndow.
Sparrow ran down to the corner in search of his son. Finding he was
not there, Sparrow told a passing police officer what had just
occurred. [V11l, R1108-09]. Sparrowthen continued searching for his
son until he |learned he had been found at approximtely 10 p. m
that night. [V11l, R1109].

Davi d Chase testified that he had worked for the Jacksonville
Sheriff's Ofice for twenty years. He has worked as an evidence
techni ci an for approxi mately ni ne and one-half years. [V12, R1329].
On June 2,1 997 he was asked to process a 1996 four-door Kia that
had been used in a robbery abduction. [V12, R1329-30]. The vehicle
was | ocated at a tow ng shop. Chase photographed the vehicle and
then processed it for fingerprints. He also found two stains that
appeared to be nmucus and one that | ooked |like a vomt type stain.
[ V12, R1330].

Chase recovered a fingerprint fromthe vehicle s done |ight
and one froma mrror above the passenger’s door. [V12, R1331]. He
al so processed a hand print on the dash in front of the passenger
seat. [V12, R1331-33, 1336, 1339-41]. The nucus |i ke stains were on
t he consol e between the front seats and on the w ndshield in front
of the passenger seat. The vomt |ike stain was in the passenger
seat. [V12, R1333, 1341-42]. Chase identified, and the State noved

i nto evidence, photographs which the officer had taken of the car.

14



The State al so introduced the front passenger seat into evidence.
[ V12, R1334-38].

Oficer Carol Markhamtestified that on June 2, 1997 she was
aware froma “be on the | ookout” dispatch that police were | ooking
for a car in connection with a kidnaping. [V12, R1350-51]. At
approximately 9:25 p.m, Mrkham was flagged down by a man on a
bi cycl e who stated he thought the car being | ooked for was down t he
road. She followed the bicyclist to the | ocation where the Kia was
parked on Logan Street. [V12, R1351-52, 1363-64]. After Oficer
Mar khamis recruit and the bicyclist indicated a child was in the
vehicle, Markhamran up to the car. She then opened the driver’s
si de door. [V12, R1353-54].

Upon openi ng the door Markham saw the child | aying face down
in the front passenger seat. [V12, R1354-55]. The side of the
child s head was touching the back of the seat and his |l egs were
angl ed towards the steering wheel. [V12, R1355]. Markhamtestified
that the child s face was conpressed into the seat. She said that
when she lifted his head she heard air conme out of his lungs. [V12,
R1355-57]. During cross-exanm nation the officer explained that she
used the word conpressed because of the air which had come out of
the child s lungs. [V12, R1367].

Oficer Markham then renoved the child from the car and
attenpted to resuscitate him She checked for a pulse and did not

detect one. [V12, R1356-57]. Markham found the child s nouth was

15



cl enched shut with his tongue partially clenched between his teeth.
[ V12, R1358-59]. Markhamal so observed that the child had nucus and
snot caked on his face. [V12, R1359]. She saw nucus on the seat
where the child s face had been. [V12, R1360]. The officer also
found that one of the child s arnms was fol ded agai nst his chest.
The arm was stiffened and she was unable to nobve it when she
attenpted CPR She recognized the stiffness as rigor nortis and
knew the child was dead. [V12, R1365].

Medi cal Exam ner Bonifacio Floro, MD., next testified for the
State. Dr. Floro has worked for the Duval County Medi cal Exam ner’s
Ofice since 1976. He was qualified as an expert in forensic
pat hol ogy wi t hout objection. [V12, R1367-70]. Floro testified that
he conduct ed an aut opsy upon Robert Sparrow, Il11. He testified that
he did not observe any evidence of deconposition of the body. He
al so said that he found nmultiple “petechiae” in the face and front
part of the child s belly. [V12, R1372].

Fl oro said that during his external exam nation he observed “a
bit of congestion, or what we call petechiae in the right side of
the face and the left side of the face of M. Sparrow” [V12,
R1373]. Dr. Floro al so observed:

There is this characteristic conjunctival
henmorrhage on the right side of the eye, on
the inner part of the eye, the |lower part of
the eye, and also on the left side of the eye
showi ng only on the bottom part of the white

of the eye.

[ V12, R1373]. He also testified that he found a “single curvilinear
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mar ki ng” on the right side of the neck. And he found the front part
of Robert’s “chest and abdonmen was congested.” [V12, R1373]. Floro
al so found an area of discoloration on Sparrow, Jr.’s chest. And,
he found a green discoloration about the left upper part of the

abdonen. [V12, R1373-74]. Wen asked what he concluded Floro

responded:
That M. Sparrow died of asphyxia, which is
suffocation based on nmy findings. | was able
to rule out the possibility of hypertherma
after ny aut opsy and t oxi col ogi cal

exam nati on

[ V12, R1375]. He concluded the death was a hom cide. [V12, R1376].

Floro then testified that he concluded the child died of
asphyxi a based upon his external exam nation of the body. He
testified that the presence of conjunctival henorrhage on the
inside of the right eye ®“is a characteristic of suffocation
asphyxia type death.” [V12, R1376-77]. He also concluded, *“The
presence of severe forns of petechia in the face is another
characteristic of suffocation asphyxial strangulation type of
death.” And, he found that the mark on Sparrow, Jr.’s neck was “an
i ndi cation that sonet hi ng was done to the neck of Robert, squeezing
t he neck.” [V12, R1377].

The scratch neasured approximately 4 centineters in |ength,
which is less than one-quarter of an inch. [V13, R1431-32]. That
smal | scratch was the one physical finding on which Floro concl uded

that it was possible the child had also been strangled. [V13,
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R1434]. Dr. Floro said the scratch was fresh, which after repeated
questioni ng he conceded neant the scratch occurred within 24 hours
of death. [V13, R1435-39]. Floro al so conceded that strangul ation
general |y causes henorrhaging in the soft tissue, which he did not
find. [V13, R1434-35, 1343].

Fl oro descri bed State's Exhibit 17 as show ng petechi ae on the
front of Sparrow, Jr.'s body. [V12, R1384-85]. He also said that
State's Exhibit 18 showed the scratch whi ch he had descri bed. [V12,
R1385]. He described State's Exhibit 19 as show ng the henorrhage
inthechild s eye. State's Exhibit 20 simlarly depicted the ot her
eye. [V12, R1386].

He testified that the lividity shown in the photograph al so
established that the child was found face down. He expl ai ned t hat
gravity causes blood to pool in the depended parts of the body.
[ V12, R1385]. The internal exam nation of the heart showed the
surface of the heart had petechial henorrhages. [V12, R1377].

Floro testified that the discharge from the child' s nouth
found at the scene would be consistent with a finding of
suf focati on asphyxi a. However, he qualified his answer sayi ng ot her
conditions mght give rise to a discharge in the nose or nouth.
[V12, R1378]. Dr. Floro then answered yes when asked a conpound
gquestion concerning if it was possible that the child "coul d* have
been suffocated by an individual having pushed his face, nose and

mouth into the car's seat. [V12, R1378].
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The doctor al so found cerebral edema, neaning swelling of the
brain. Floro testified that swelling neans that a brain wei ghs nore
than it use to weigh. He said it was "a nonspecific finding that
you see in asphyxia. He then qualified his answer further saying,
"Qther conditions can giveriseto swelling of the brain, but it is
not a sole criteria for any disease, such as hypertherma or
suffocation, it occurs in nmany diseases. He then testified the
child s brain, which wei ghed 1300 grans, was "kind of heavy." And,
he described the condition as "a sever form of cerebral edema."
[ V12, R1378-79]. Floro then said that | ack of oxygen is the primary
cause of edema. [V12, R1379].

Dr. Floro also testified that he found a bruise on the child's
lower left Iip. He then opined that the bruise was consistent with
the child s face having been conpressed into a car seat. [V12,
R1379]. He identified State's Exhibit 15 as depicting that bruise.
[ V12, R1388].

Fl oro answered yes when asked if it would be inportant for him
to know whil e maki ng an exam nati on whether the child could open
car doors and wi ndows. He said that "our investigation" determ ned
that no efforts had been nmade to exit the vehicle. [V12, R1380].
When asked if "it is easy in a case like this to determ ne the
exact time of death,"” Floro said, "It is very hard, sir." He was
t hen asked whet her - based upon the assunption that the child was

in the car from 3:00 p.m wuntil 9:00 p.m - there was "any
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concl usion as to whether the child died closer to 3: 00 or closer to
alater period?" Flororeplied, "Wll, the child nost probably died
during the 3:00 tinme than say 9:00." [sic]. [V12, R1381]. Upon
cross-exam nation Fl oro conceded that the margin of error as to his
time of death estimation was several hours. [V13, R1439].

Dr. Floro testified the followng findings backed up his
determ nation as to tinme of death: 1) there was a marked lividity
when the child was found; 2) there was condensati on on the body;
and 3) the presence of a green discoloration in the abdonen. He
testified that condensation occurs because of the difference in
tenperature wthin the body and the surroundi ng area. He said that
the green discoloration was sonething "we never accounted for."
Yet, he opined, "[B]ecause the child was found face down in the
car, the stomach was di srupted, the contents of the stomach spilled
into the abdonen and nade that green discoloration.” [V12, R1382].

He then testified that the green discoloration will occur
slowy. "In other words, what |'m connecting it to is that the
child died earlier inthe game than later in the gane. Ckay?" [V12,
R1382]. Dr. Floro concluded his testinony on direct exam nation by
opining that his findings were not consistent with hypertherm a.
[ V12, R1389].

During cross-exam nation Dr. Fl oro conceded that "we see those
things [petechiae] also in cases other than asphyxia." [V12,

R1391]. He admitted that petechia and subconjuctivial henorrhages
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are not specific to asphyxiation. [V12, R1391]. Floro then admtted

that petechia are present in cases of facial lividity, but denied
that facial lividity causes subconjuctivial henorrhages. [V12,
R1392] .

Dr. Floro also acknowl edged that he was famliar with a
treatise titled, “Spits and Fisher’s Medicol egal Investigation of
Death Quidelines for the Application of Pathology to Crine
| nvestigation. Floro has the book in his library. [V12, R1392]. He
recogni zed the text as being authoritative. And, he conceded that
the agreed with a statenent in the text that petechia henorrhages,
especially in the skin and conjunctivi are often found in cases of
natural death with marked facial lividity. [V12, R1394]. He then
testified, “Alot of disease processes will give you petechi ae, but
| have rul ed out those processes.” [V12, R1394].

Fl oro conceded on cross-exam nation that he had not noted a
bruise on the child s lip in the autopsy body sheets or autopsy
reports produced during and as a result of his exam nation. [V13,
R1411-12]. Dr. Floro conceded that he did not identify the bruise
until four and one-half nonths after his exam nation when he
di agnosed t he brui se froma photograph. [V13, R1414-15]. Wen asked
if he was confident in his diagnosis from a photograph, Floro
replied, “It nost probably at this point is a bruise.” V13, R1419].

Floro testified that no core body tenperature was ever taken.

[ V13, R1420]. Floro conceded the conditions on June 2, 1997 were

21



right for a child left in a car to develop hypertherma. [V13,
R1420]. Floro' s investigator determ ned that between 3:00 p.m and
7:00 p.m on that day the tenperature was 82 degrees with the
exception of having di pped one degree at some point. He al so found
that it was 79 degrees from7:00 p.m to 9:00 p.m [V13, R1421].
However, Floro testified that he believed it was overcast because
it rained at the airport at sone point that day. [V13, R1421].
However, he conceded that he did not know if it had rained on the
car at the location where Sparrow, Jr., was found. [V13, R1430].

Floro agreed that a car left in the sun on an 82 degree day
with the wi ndows rolled up woul d heat up qui ckly. He conceded t hat
the tenperature in a closed-up car can rise to 105 degrees within
15 to 45 m nutes. [ V13, R1422]. One week after the autopsy Dr.
Floro still had not rul ed out hypertherma as a contributing cause
of death. [V13, R1424] He said that at that point he still wanted
to know whether the child could open a car door and roll down a
w ndow. After learning the child had those skills, Floro then
assuned the child would have done so if the car got hot. [V13,
R1425] .

Floro asserted the saliva on the wndshield could have
occurred during the abduction. He also postul ated that naybe the
child was | ooking around trying to do sonmething to get out of the
car. [V13, R1428-29]. He also testified that he was unaware of

saliva having been found on the console and the center console.
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And, he conceded he did not |learn of the saliva on the w ndshield
until his deposition four and one-half nonths follow ng the death.
[ V13, R1440-41].

The jury was infornmed that the State and defense counsel
stipulated that a sanple of the fabric fromthe Kia' s front seat
tested positive for Robert Sparrow, Jr.’s blood. [V13, R1482]. The

prosecuting attorney also read the following stipulation to the

jury:
The defense counsel and State would stipulate that the
def endant, Jason Stephens, pled guilty to Count No. Il to
ki dnappi ng of Robert Sparrow, Jr., and Count |V, robbery
of Robert Sparrow, Sr., and Count VI, to robbery of
D xon, Count VIII, robbery of victim Gardner, Count |X
t he robbery of Tammy Cobb, Count X, attenpted robbery of
Davi d Cobb, Count X, burglary of the dwelling on Logan
Street, and Count Xll, aggravated battery on Consuel o
Br own.

[ V13, R1482].

Steven Frank Dunton was called by co-defendant Cunm ngs.
Dunton is enployed as a nedical examner in the Metropolitan
Atl anta area. [V14, R1615-16]. He perforns approxi mately 300 to 400
autopsies per year. Dunton is board certified in pediatrics,
anat om ¢ pat hol ogy and forensic pathol ogy. He has been licensed to
practice nedicine in CGeorgia since 1985. [V14, R1616-18].

Dunt on has | ectured regarding chil dhood deaths many tines. He
has speci al expertise in the autopsies of children. [V14, R1618-19.
He perfornms 30 to 40 consultations per year pursuant to requests

fromattorneys. He is usually called by prosecution in cases where
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he performed an autopsy. [V14, R1620].

Dunton has testified in court approximately 170 tines
concerning the cause of death. He was tendered w t hout objection as
expert in anatom c pat hol ogy and forensic pathol ogy. [V14, R1622].
Dunt on revi ewed t he aut opsy report concerni ng Robert Sparrow, 11
and a deposition given by Dr. Bonifacio Floro. He also reviewed
O ficer Carol Markham s deposition. And, he reviewed the Hom cide
Conti nuation Report. [V14, R1623].

Dr. Dunton also reviewed Floro's trial testinony and
deposition from a prior case. And, Dr. Dunton reviewed weather
rel ated data concerning the day the child died. [V14, R1623, 25].
Dunton al so revi ewed body sheets and photographs fromthe autopsy
and of the vehicle in which the child was found. And, he revi ewed
a | aboratory report concerning chem stries of the child' s eye fluid
fromsanples drawn during the autopsy. [V14, R1625].

Prior to testifying Dunton had exam ned State's Exhibits 6
through 17, and 17 through 21, as well as Defendant's Exhibits 5
and 6. [R14, R1624-25]. The peak tenperature on the day at issue
between 3: 00 p.m and 9:00 p.m was 82 degrees and renai ned at that
| evel for a good part of that tinme. dinmatological records showed
that there were 13 hours of sunshine that day, the | ongest duration
of daylight in June. [V14, R1625-26].

Dunton went to the scene of the child's death. He found there

were no trees or buildings in the area which woul d have shaded t he
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car. [V14, R1626] Dunton testified that within a reasonabl e degree
of medical certainty, “I believe the child died of hypertherm a
that is exposure of high tenperatures, and resulted in changes of
his body as a result of that resulted in his death.” [V14, R1627-
28] . Dunton explained, "Hypertherma is a condition that can't
really be di agnosed at autopsy accurately because it doesn't |eave
any telltale signs at autopsy." [V14, R1627].

He expl ai ned that absent a core body tenperature having been
taken near the tinme of death, or absent the person having survived
for 12 hours or nore:

You take into account the circunstances,

whet her or not the high heat was there, or

whet her or not there was another explanation

of or how the child may have died, and you

come to your conclusion kind of in a negative

fashion, you rule other things out, if the

situation is right, then hypertherm a could be

very likely your correct cause of death.
1627-28. In this case, no one bothered to take a core body
tenperature of the body. [V14, R1672]. Dunton believed that it was
irresponsi ble not to have taken a tenperature readi ng under these
ci rcunst ances. [V14, R1674-75].

Dunton testified that suffocation can never be conpletely
rul ed out because suffocation "can |eave absolutely no signs at
autopsy." [V14, R1628]. He testified that hypertherma by itself
shoul d not cause petechiae in the face or in the eyes or anywhere

el se. Suffocation can cause petechiae in the face and in the |ining

of the eye. [V14, R1628-29, 1661-62].
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Li vidity happens when the bl ood settles, it's no | onger being
punped through sonebody's body because their heart has stopped,
just like anything else, gravity wll pull the blood down to the
| onest point. [V14, R1629]. It is not uncommon for the blood to
pool to such a degree that little blood vessels called venules w |
rupture, allowing a little bit of blood to escape fromthe bl ood
vessel s causing petechia. [V14, R1629].

Dunton testified that body position always has to be taken
into account for you to nake a decision of how petechia appear
This child' s position face down, body elevated, was what Dunton
beli eved caused the petechiae that are seen in the face and the
henorr hages seen in the eyes. [V14, R1629-20, 1673]. Dunton further
testified that the autopsy conclusion that the child' s brain was
swol l en further supported his diagnosis of hypertherma. [V14,
R1630-31, 1672]. Dunton explained that in strangulations and
snot heri ngs, swelling does not nornmally occur because the body or

brain is not deprived of oxygen | ong enough for swelling to occur.

Dr. Dunton said that he believed this supports the diagnosis of
hypertherm a, because that also is sonething that doesn't happen
i nst ant aneously. The body's tenperature rises, sone of the body's
mechani sms to conbat that begin to fail, you beconme deprived of
oxygen over sone period of tinme, the brain has a chance to swell,

and we see what was seen in his autopsy. [V14, R1631].
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Dr. Dunton testified that the discoloration of the child's
[ips shown in State's Exhibit 19 was caused by the child' s tissues
drying out after death. Muth, |ips or tongue should be focus of
autopsy if suffocation is suspected. One should |ook for tooth
inpressions or bite marks. [V14, R1631-33]. He testified that
scratch shown in State's Exhibit 18 did not by itself, w thout an
exam nation of surrounding tissue for bruising, provided little
information as to howthe child died. [V14, R1633-34, 1644-45]. Dr.
Floro's report did not indicate that he observed any such brui sing.
[ V14, R1644]. He also noted that the scratch could have happened
earlier in the day or even the preceding day. [V14, R1634].

Simlarly, Dunton explained that the vomtous stain on the
seat did not reveal the cause of the child s death. He expl ai ned
that it is conmon to see persons regurgitate food, and to see bl ood
ti nged mucous escape fromthe nouth or nose from in cases of heart
attacks, autonobile accidents, homcides and all sorts of things.
Dunton further explained that people often vomt and defecate as
they are dying. [V14, R1634-35].

Dr. Dunton was aware that sonme anount of blood was found in
the stain on the front seat. He explained that the presence of
bl ood di d not hel p determ ne the cause of death because an array of
causes of death can cause bl ood vessels in the lining of the nose
and mouth to burst. Furthernore, in a case |ike Robert Sparrow s

where the head is the |owest part of the body, those sane bl ood
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vessels can also rupture and blood can then escape through the
nmout h or nose. [V14, R1635-36].

As to Oficer Mrkham having testified that she heard air
escape fromthe child' s lungs, Dunton testified:

It really has nothing to do with the cause of
his death. It sounds like it has nore to do
with the position of his body after death,
that is lying across this console between the
front two seats.

What | thing actually happened here is wth
the child s chest and abdonmen |ying across
this raised console in the center, it's
actually indenting the ribs and indenting the
abdonen to sone degree just by the past [sic]
of the weight of the child s deceased body.
Once that body is lifted, the ribs can expend
back out to their normal position, the
di aphragm may drop. And what | suspect O ficer
Mar kham probably heard was air actually being
drawn into the lungs through the vocal cords
rat her than being expelled out, kid of like a
bellows would do. This is sonething we see
occasionally in the norgue when deceased
person's positions are changed.

[ V14, R1636-37].

Dr. Dunton also testified that the stains on the center
consol e and the front windshield - depictedin State’s’s's exhibits
11 and 13, indicated that the child s face was near those surfaces
at sone point. In other words, the child did not remain in one
position in the car. [V14, R1637-38].

Dr. Dunton opined that he would not nmake a cause of death
determ nati on based on the prediction that a three year old would

roll down a window [V14, R1638]. During cross by the State he
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el aborated saying that the fact the child had opened the door the
day before, did not tell how the child reacted in a panic
situation. He also stated that he did not know what the child had
been tol d about escaping. [V14, R1657].

Dr. Dunton has reviewed studies of tenperatures reached in
cl osed cars. Dunton testified that studies showed that w th outside
tenperatures ranging from 82 degrees to 97 degrees the m ni num
tenperatures neasured in unshaded cars was 97 degrees the maxi num
was 104 degrees. He concluded, "I think the studies pretty clearly
show t he tenperature is going to get at |east into the | ow hundreds
if not higher. [V14, R1638-39]. Dunton ended his direct testinony
by expl ai ni ng the studi es found smal |l er cars and darker cars heated
up faster. He feels the studies would apply to the Kia in which the
child died in this case. [V14, R1640].

Dr. Dunton agreed that suffocationis a nechani cal obstruction
of the nose and nouth which prevents air fromgetting to the | ungs
and to the organs of the body. It takes three to five mnutes on
average for an adult or child to die fromsuffocation. [V14, R1641-
42]. In response to a request from Stephens' counsel, Dr. Dunton
exam ned the actual seat from the car in the courtroom Dunton
opined that if a child were suffocated on the seat by having his
face forced down into it that you would likely see abrasions to the
nose and lips. You mght also find teeth i npressions on the inside

of the lips. Dr. Floro did not make any such findings. [V14, R1643-
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44, 1677-78].

In response to a question fromthe State on cross Dr. Dunton
expl ained that how long it would take for hypertherma to cause
death depended on the tenperature inside the car and upon the
child' s conpensatory nmechanisns. It is inpossible to predict how
well a given child wll conpensate because that ability is
i ndi vidual i zed. [V14, R1650]. Dunton further stated, wth the
caveat that it was sonewhat of a guess, that death woul d have taken
from30 mnutes to several hours in this case. [V14, R1651].

Dr. Dunton agreed that he would expect the child to have
suffered periods of panic and increased anxiety prior to death. He
also opined that he would expect the child to have becone
disoriented as his tenperature rose. [V14, R1672]. And, he noted
that inpairnment of judgnent also occurs at the onset of
hypertherm a. [V14, R1679].

The trial court took judicial notice of climtol ogical data
for the nmonth of June, 1997. On June 2, 1997 the m ninum
tenperature was 65 degrees and the nmaxinum tenperature was 84
degrees. And, the average tenperature throughout that 24 hour day
was 75 degrees. [V13, R1583-84].

Def endant Cumm ngs called Oficer Dave Bisplinghoff to the
stand. He had been a Narcotics Detective for the past three years
and had been an officer for a total of ten and one-half years.

[ V13, R1590]. Bisplinghoff was famliar with the 1537 Logan Street

30



resi dence. The |l ocation had a reputation a drug house. [V13, R1590-
91].

O ficer Bernard Lynn Montgonery is a robbery detective with
the Sheriff's Ofice. He responded to 1537 Logan Street regarding
a robbery on June 2, 1997. Robert Sparrow told himthat Consuel o
Brown had punched the robber after the robber had grabbed the
little boy. [V13, R1592-93]. Sparrow also told Bisplinghoff that
the robber nade himget up and go into the bedroom [V13, R1594].
Mont gonmery conceded that Sparrow had been reluctant to provide
police with information follow ng the robbery. [V13, R1594-95].

O ficer Theodore Jackson was one of the first officers to
respond to 1537 Logan Street on June 2, 1997. Consuelo Brown told
hi 't hat one suspect had cone into the house, grabbed her son by
the neck, choked him and carried him with him throughout the
residence.” [V13, R1597-98].

Jason Stephens testified that he had not net Cumm ngs prior to
January 2, 1997. He said that Cumm ngs cane to his house with a
couple of friends. Cunmm ngs, Stephens and Cumm ngs’ friends went
together to a nutual friend’s house on the north side of
Jacksonvill e. They stayed there for approximately fifteen m nutes.
Cumm ngs, two friends - one of who was the man with plats - and
Stephens then left that residence together in one car. The car was
a different one than the one they had used to travel to the nutual

friend s house. [V15, R1501-06].
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St ephens and the others decided to go to the Sparrow resi dence
because it was a known “weed house.” Stephens described “weed
house” as a place at which it was known one could purchase
marijuana. [V15, R1506-07]. The purpose of going to the house was
to buy marijuana. Each of them chipped in $5.00 for the purchase.
[ V15, R1507, 1535-36]. It was decided Stephens would nake the
pur chase.

When they arrived at the house they drove by it because no one
was on the porch - an indication that no one was present to sel
marijuana. They then drove by the house agai n and observed an adul t
wal king into the house and a child by a car parked in front of the
house. [V15, R1508]. They then parked behind the blue Chevy. Prior
to Stephens getting out the car there was not any discussion of
robbery or burglary. [V15, R1508].

St ephens possessed a nine mllineter silver Ruger. He had not
seen any of his conpani on possessing guns. He carried the gun at
waste | evel underneath his vest. [V15, R1509-10]. The little boy
approached before Stephens got out of the car and told him his
momry and daddy were in the house. Stephens then wal ked the child
into the house. [V15, R1510]. Stephens testified that the child he
wal ked into the hone was Robert Sparrow, Jr. [V15, R1538].

St ephens entered t he house t hrough t he unl ocked front door. He
cl osed the door and put the chain on it. Stephens pulled out his

gun and wal ked into the living room [V15, R1511-12]. Wen he
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entered the living room Everyone was seated except for Consuelo
Brown. He saw Derrick D xon playing a Nintendo ganme with Kahari
Graham seated beside him Robert Sparrow, Tracey and Tamry Cobb
wer e seated on t he sofa. Consuel o Brown approached hi mand told him
not to play with guns in the house with our kids. [V15, R1512-13].

St ephens then ejected a shell and tol d everyone to | ay down as
Robert Sparrow canme at himfromthe sofa. Stephens had decided to
rob the occupants on the way to the house. [V15, R1513-14, 1535].
St ephens asked, “Were’'s the weed, the dope and the noney at?” He
was told, “There isn't any.” [V15, R1515].

Cumm ngs and the man with the plats entered after Stephens had
been in the hone for about twenty five mnutes. [V15, R1515].
St ephens saw the man with plats carrying a firearm He denied ever
having seen Cummngs with a gun. At that point, Stephens had been
told where the weed was at and had taken it froma drawer in the
front bedroom [V15, R1515].

St ephens testified that Robert Sparrow, Jr., was with Stephens
t hroughout the robbery, except when he went to the back of the
house to see where he woul d | eave the occupants. [V15, R1516]. He
admtted that he directed the occupants into the bathroom [V15,
R1517]. He testified that he took Robert Sparrow, Jr., with him
when he | eft as protection agai nst being shot by the occupants. He
acknowl edged he told the occupants he was taking Sparrow as

i nsurance. [V15, R1518].
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Stephens testified that he had asked about keys to the blue
car so that he had a neans of escape if Cunm ngs and the others
| eft the scene. [V15, R1521-22]. He said that he was wai ved off as
he approached t he bl ack car when he exited the house. He under st ood
that to nean don't get in the car wwth the kid. [V15, R1522-23].
St ephens chased the other car as it pulled away. He believed they
were trying to Il eave him He blinked his Iights and honked t he horn
as he followed the car. [V15, R1523, 1547, 1576-77].

Jason Stephens testified that the only thing Sparrow, Jr.
asked of Stephens was whet her he was going to hurt his nother. M.
St ephens parked the car, took a cd player out it, closed the door
and left in the other car. Sparrow, Jr., was seated in the
passenger seat when Stephens left. [V15, R1524-25]. He testified
that it only took him three or four seconds to renpve the cd
pl ayer. [V14, R1576]. Stephens said that he did not have any
conversation with Sparrow, Jr., about remaining in the car or doing
anyt hing el se. [V14, R1525, 1548].

At the house, Stephens took marijuana and crack cocaine from
t he occupants. He al so took a necklace fromthe | ast i ndivi dual who
entered the house. He testified that he did not take anything from
Kahari Graham Consuel o Brown or Tracey Wl lianms. And, he said that
he took $60.00 from Robert Sparrow and $20.00 from Derrick D xon.
[ V15, R1526-27]. Stephens maintained that he did not share any of

t he proceeds of the robbery with Cumm ngs or any of the others with



him [V15, R1527].

St ephens | earned Sparrow, Jr., had died that night when a
friend called him and asked if he had hurt the child. He then
listened to television reports of the death. [V15, R1527-28]. He
testified that he had admtted to the things he had done when he
was first arrested.[V1l5, R1528, 1537-38].

St ephens nmai ntained that he had not injured Robert Sparrow,
Jr., in any fashion prior to leaving him He |left the Kia | ess than
one mle from the Sparrow residence. [V15, R1528-29, 1548]. He
tried to make the Kia easy to find by parking it in front of

soneone’ s house. [V15, R1529].

SUMMARY OF THE ARGUMENT

This case is a purely circunstantial evidence case in regards
to the charge of felony murder. No witness testified that he or she
saw the victim Robert Sparrow, die. As the trial court recognized
in its Sentencing Oder, the cause of death in this case was
unclear. It could have been either suffocation or death caused by
hypertherm a. I ndeed, the court gave significant weight to the fact
that the defendant did not intend to kill the child as a mtigating
factor in the penalty phase.

The trial court erred in denying defendant’s notion for
judgnment of acquittal as to the nmurder charge at the close of the

State’s case. The evidence presented by the case was not
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i nconsi stent with defendant’s theory of defense that the death was
an accident not causally related to the underlying felonies. The
court also erred in subsequently denyi ng defendant’s notion for new
trial. The first degree nurder conviction was not supported by the
wei ght of the evidence.

The court al so erred by denying defendant’s theory of defense
instructions. The court prevented the jury fromconsi deri ng whet her
the death at issue fell within the | awful paranmeters of the fel ony
nmur der theory. That error deprived the defendant of a fair trial.

And, the trial court erred ininposing the death sentence. The
death sentence is clearly not appropriate under the facts of this
circunstantial evidence case when viewed in |ight of controlling

| aw and this Court’s precedent.

ARGUMENT
l. THE TRIAL COURT ERRED IN DENYING DEFENDANT’S MOTION FOR
JUDGMENT OF ACQUITTAL REGARDING THE MURDER CHARGE
At the close of the State’'s case the defendant noved for
judgnment of acquittal on all counts. The trial court denied the
notion. [V13, R1486]. Defendant’s co-defendant, Horace Cunm ngs,
al so noved for judgnment of acquittal. Cumm ngs’ counsel argued that
his client was entitled to judgnent of acquittal as to the State’'s
t heory of preneditated nmurder. Cumm ngs’ counsel cited the case of

Mungin v. State, 689 So.2d 1026 (Fla. 1995), as grounds for his
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nmotion. [V13, R1486-92]. The <court took the notion under
advi senment. However, the followng norning the court granted
Cumm ngs’ notion as to the preneditated nurder charge. [V13, R1499-
1500]. The trial court erred by not also granting Stephens’ notion
for acquittal as to the preneditated nurder charge.

I n Mungi n, the appell ant was seen | eavi ng the scene of a fatal
shooting - a convenience store in Jacksonville - in a hurry
imediately prior to the body being found. Id. at 1028. The
appel l ant was subsequently identified by the custonmer who had seen
him And, a gun fromwhich the fatal bullet had been shot was found
in the appellant’s honme. Id. This Court held:

In a case such as this one involving
circunstantial evidence, a conviction cannot
be sustained — no matter how strongly the

evi dence suggests guilt — unless the evidence
i's inconsistent with any reasonabl e hypot hesi s

of i nnocence. A defendant’s notion for
judgnment of acquittal should be granted in a
circunstantial -evidence case ‘if the state

fails to present evidence fromwhich the jury
can excl ude every reasonabl e hypot hesi s except
that of guilt.’” State v. Law, 559 So.2d 187,
188 (Fla. 1989).

Id. at 1029 (citation omtted in part). This Court then assessed
t he evi dence presented by the state which supported preneditation.
While the victimwas shot in the head at cl ose range and the gun
used was found in the defendant’s possession, this Court found:

[T]he evidence is also consistent with a

killing that occurred on the spur of the
nmoment. There are no statenments indicating
that Mungin intended to kill the victim no

wtnesses to the events preceding the
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shooting, and no continuing attack that would
have suggested preneditation

Id. Accordingly, this Court found the court had erred in denying
the notion for judgnent of acquittal as to preneditation.

As in Mingen, the evidence of preneditation in this case was
purely circunstantial. Conflicting expert testinony was presented
concerni ng the cause of death. Indeed, the trial court found inits
Sentenci ng Order:

Determ ning the actual cause of death, either

asphyxi a (by suffocation or strangul ation) or

hypertherma, is difficult in light of the

absence of credible eyew tness testinony and

conclusive forensic evidence. Although the

circunstantial evidence establishes that it is

nmore |likely, than not, that young Robert died

as a result of asphyxiation, the Court is

unabl e, beyond a reasonable doubt, to

determ ne the exact cause of death.
[ V2, R387]. Thus, the evidence of preneditation in this case was
far l ess than that presented in Miungen. As in Mingen, there was no
evidence presented of a continuing attack. Furthernore, the
evi dence as to when Robert Sparrow, Jr., died was vague at best.

State’s witness Dr. Floro testified, "Well, the child nost
probably died during the 3:00 time than say 9:00." [sic]. [V12,
R1381]. However, during cross Floro conceded that the margin of
error as to his time of death estimation was several hours. [V13,
R1439]. The expert called by co-defendant Cunm ngs, Dr. Dunton

testified that how long it would take for hypertherma to cause

death depended on the tenperature inside the car and upon the
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child' s conpensatory nmechanisns. It is inpossible to predict how
well a given child wll conpensate because that ability is
i ndi vidual i zed. [V14, R1650]. He then estimated, with the caveat
that it was sonewhat of a guess, that death woul d have taken from
30 mnutes to several hours in this case. [V14, R1651].

No evidence contravenes Jason Stephens testinony that
followi ng a short chase of his conpanions’ car, he left the child
inthe Kia in an area where he thought the vehicle would be found.
[ V13, R1523, 1529, 1547, 1576-77]. Stephens testified that he had
not injured Robert Sparrow, Jr., in any fashion prior to |eaving
him He left the Kia less than one mle fromthe Sparrow resi dence.
[ V13, R1528-29, 1548]. Thus, the evidence presented by the State
was not such that the jury could exclude the reasonabl e hypot hesi s
of innocence that Stephens did not intend to kill the child.
| ndeed, the Court’s Sentencing Order nmakes it patently clear that
t he evi dence was not inconsistent with that theory of innocence.

Furthernore, the court also erred in denying the notion as to
t he nurder charge under a felony nurder theory. As grounds for this
argunment defendant adopts the authority and reasoning set forth in
Section 4 of this Initial Brief. If the trial court had correctly
construed the scope of the felony nurder rule, the court woul d have
found that M. Stephens was entitled to a judgnment of acquittal as
to the charge of first degree nurder. The State’'s circunstantia

evi dence was not inconsistent with defendant’s theory of defense
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that the predicate felonies had ended prior to the death.
Thus, the trial court erred in denying defendant’s notion for
j udgment of acquittal as to the nurder charge. Accordingly, this

Court shoul d vacat e defendant’s conviction for first degree nurder.

|1 THE TRIAL COURT ERRED IN DENYING DEFENDANT’S MOTION FOR NEW

TRIAL REGARDING THE MURDER CHARGE

Rul e 3.600(a)(2), Florida Rule of Crim nal Procedure, provides
that a trial court shall grant a new trial if “The verdict is
contrary to |l aw or the wei ght of the evidence.” The defendant fil ed
a Mtion for New Trial, which the court subsequently denied,
raising that issue. [V2, R303, 306]. “The Rule allows the tria
judge to act as a safety valve when the evidence is technically
sufficient to prove the crimnal charge but the weight of the
evi dence si nply does not appear to support that verdict.” State v.
Harris, 660 So.2d 285, 288 (Fla. 5'" DCA 1995).

Def endant adopts his argunent set forth in the preceding
section of this Initial Brief as grounds for this issue. Insofar as
the verdi ct was based upon a preneditated nurder theory, the trial
court erred in not setting aside the verdict on that theory. In

Fisher v. State, 715 So.2d 950 (Fla. 1998), this Court reviewed

addr essed whet her a death sentence was warranted in a fel ony nurder
case. In Fisher, an argunent ensued in Jacksonville between

appel  ant Fi sher and one Karlon “Dap” Johnson. After the fight was

40



br oken up Fi sher’s nephew Derrick Cumm ngs | earned of the fight and
was upset by it. He was seen later that day in a car with an *Uzi -
type” gun. 1d. at 951. Later that evening the appellant and others
drove by Dap Johnson’ s house.

The passengers in the car fired at |east
thirty-five shots at the house from three
different nine mllinmeter guns, a dock, a
Luger, and an Uzi. Several bullets penetrated
t he kitchen door. One of the bullets travel ed
t hrough the kitchen into the living room and
struck five-year-old Shelton Lucas, Jr., who
was sl eeping on a couch with his nother. The
next day the child died fromthis wound.

Id. at 951. Under the facts of the case, this Court found that the
evidence was insufficient to support a charge of first degree
murder. This Court held:

[Plremeditation sought to be proved by
circunstantial evidence nust be inconsistent
wi th every other reasonable inference. If the
State’s proof fails to exclude a reasonable
hypot hesis that the hom cide occurred other
than by preneditated design, a verdict of
first degree nurder cannot be sustai ned.

Id. at 952. This Court vacated the conviction for first degree
mur der because it could not rule out the possibility that the
def endant and hi s conpanions nerely intended to frighten Johnson or
damage his car. 1d. However, the court found:

[T]he proof is clearly sufficient for a
conviction of second-degree nurder, which is
defined as the ‘unlawful killing of a human
bei ng, when perpetrated by any act inmmnently
dangerous to another and evincing a depraved
mnd regardless of human |Iife, although
w t hout any preneditated design to effect the
death of any particul ar individual.
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The court’s error in this case is significant, because the
trial court instructed the jury during the penalty phase as though
death m ght be warranted pursuant to a preneditated analysis. The
court thus skewed the jury’'s analysis by suggesting to the jury
that a death sentence for a preneditated nurder m ght be justified
- sonething the trial court itself did not believe was the case.
Accordi ngly, the defendant’ s sentence shoul d be vacat ed because t he
trial court’s error prejudiced the defendant’s right to a fair and
inpartial trial.

Furthernore, the court also erred in not finding the verdict
under the felony nmurder rule was contrary to the weight of hte
evi dence. Defendant adopts the reasoning and argunent found in
Section Four of this Initial Brief. Under controlling law, the
court should have found that the circunstantial evidence did not
rebut defendant’s theory of defense that the robberies, burglary
and ki dnappi ng had all ceased when Stephens parted conpany from an
unharmed Robert Sparrow, Jr. Accordingly, this Court should set

asi de defendant’s first degree murder conviction.

11 THE TRIAL COURT ERRED IN REFUSING TO SET ASIDE DEFENDANT’S
PLEA CONCERNING ROBBERY OF DERRICK DIXON, AND ERRED IN NOT
GRANTING DEFENDANT A JUDGEMENT OF ACQUITTAL AS TO THAT CHARGE

Prior to the trial conmmencing Jason Stephens, pled guilty to
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Count VI of the Indictnment which charged that the defendant had
commtted an arned robbery of Derrick D xon. [V13, R1482]. At trial
Derrick Dixon testified that Stephens searched his pockets while he
was on the floor. However, Dixon testified that Stephens did not
t ake anything frombDi xon. [V11, R1193]. Following the State resting
its case, co-defendant Cunm ngs noved for a judgnent of acquittal
as to the robbery of Derrick D xon. [V13, R1489]. The State then
conceded that Cunm ngs was entitled to a judgnent of acquittal as
to the D xon robbery count. [V13, R492-93].

St ephens’ counsel then noved to withdraw his plea and al so
moved for judgnent of acquittal upon that charge. The State
responded, “[We really have no argunent on that point and probably
have no objection to reduction on that count.” [V13, R1493]. The
court then held, “Well, | don't think that can be taken care of at
this time.” The court then granted Cumm ngs notion in part and
reduced the charge to attenpted robbery with a firearm [V13,
R1493-94] .

Rule 3.170(f), Florida Rule of Crimnal Procedure provides:

The court may in its discretion, and shall on
good cause, at any tinme before a sentence,
permt a plea of guilty to be w thdrawn and,
if judgnment of conviction has been entered
t hereon, set aside the judgenent and allow a
plea of not guilty, or, with the consent of
the prosecuting attorney, allow a plea of
guilty of a lesser included offense, or of a
| esser degree of the offense charged, to be

substi t ut ed.

In Andres v. State, 683 So.2d 604 (Fla. 4'" DCA 1996), the appel |l ant
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moved to withdraw his plea after he learned that the victimin a
capi tal sexual battery case was not under 12 years of age. 1d. at
605. The trial court denied the notion. In reversing the tria
court’s decision, the Fourth District found that the trial judge
had abused his discretion by denying the notion. The court
reasoned, that if true, that the victimwas not under twelve, the
def endant woul d be barred fromconviction as a matter of law. 1d.
As in Andres, the trial court too in this case erred by not
granting Stephens ore tenus notion to withdraw his plea. The court
should have granted the defendant’s notion, and should have
accepted the State’'s invitation to nodify the plea tot he |esser
i ncl uded of fense of an attenpted robbery. Accordingly, this Court
shoul d vacate defendant’s conviction as to Count Six, and adjudge
the defendant guilty of an attenpted robbery conviction upon that

count.

IV  THE TRIAL COURT ERRED IN DENYING DEFENDANT’S THEORY OF DEFENSE
INSTRUCTIONS
During the charge conference for the guilt phase defendant’s
counsel requested that the court give three instructions the
def ense had prepared concerning whether the death at issue fel
Wi thin the scope of the felony nurder statute. Defendant’s counse
argued that the instructions were based upon the hol di ngs of Parker

v. State, 570 So.2d 1048 (Fla. 1t DCA 1990), and MIls v. State,




407 So.2d 218 (Fla. 2" DCA 1981). [V14, R1745]. Counsel asserted
that under the felony nurder statute the State had the burden to
prove “the death had to occur as a consequence of a felony.” He
argued that the authorities cited provide that if death is not a
predictable result of the felonious acts then the requested
instructions were nerited. [V14, R1745-46]. The trial court denied
the requests w thout explanation. [V14, R1746].

Def endant St ephens’ Speci al Requested Jury Instruction Nunber
1 provided:

If you find that there was sone definitive
break in the chain of circunstances begi nning
wth the crines of kidnaping, robbery or
burglary, and ending with the death of Robert
Sparrow, IIl, or, if you have a reasonable
doubt about it, you should find the defendant,
Jason Denetrius Stephens not guilty of First
Degree Fel ony Murder.

Def endant Stephens’ Special Requested Jury lInstruction Nunber 2
provi ded:

If you find that because of the passage of
time and/or the separation in space fromthe
felonies of ki dnappi ng, robbery and/or
burglary that those felonies had Dbeen
conpleted prior to the death of Robert
Sparrow, Il1l, or, if you have a reasonable
doubt about it, you should find the defendant,
Jason Denetrius Stephens not guilty of First
Degree Fel ony Murder.

And, Defendant Stephens’ Special Requested Jury Instruction Nunber
3 provided:
If you find the death of Robert Sparrow, 111

was not a predictable result of the felonious
acts of Jason Denetrius Stephens, or, if you
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have a reasonabl e doubt about it, you should
find the defendant, Jason Denetrius Stephens
not guilty of First Degree Fel ony Mirder.

[ V2, R245-47].
The trial court instructed the jury:

Before you can find the defendant guilty of
First Degree Felony Mirder, the State nust
prove the following three elenents beyond a
reasonabl e doubt:

1. Robert Sparrow, |1l is dead.

2. a) The death occurred as a consequence
of while the defendant was engaged
in the comm ssion of a Kidnapping,
or a Robbery, or a Burglary.

OR

b) The death occurred as a consequence
of and while the defendant was
attenpting to commt a Ki dnapping
or a Robbery, or a Burglary

R

c) The death occurred as a consequence
of and while the defendant was
escapi ng fromthe i nmedi at e scene of
a Kidnapping, or a Robbery, or a
Burgl ary.

4. a) The defendant was the person who
actually kill ed Robert Sparrow, 111
OR

b) Robert Sparrow, |1l was killed by a
person ot her than t he def endant, but
both the defendant and the person
who killed Robert Sparrow, |1l were
principals in the conm ssion of an
Attenpt to Commt Kidnapping, or
Robbery, or Burglary.

In order to convict of First Degree
Fel ony Murder, it is not necessary for the
State to prove that the defendant had a
prenedi tated design or intent to kill

[ V2; R1909; V15, R255]. No further instruction was given regarding

46



the paraneters of the crinme of felony nurder.

Jason Stephen’s theory of defense was that the child was alive
and well when he left the child in the parked Kia on June 2, 1997.
[ V13, R1518, 1525, 1528-29, 1548-49; V14, R1760-63]. During opening
argunent Stephens’ counsel asserted that the evidence which would
be presented would not fit within the strict definition of the
crime of felony nmurder. [V11l, R1021-28].

He specifically told the jury that he expected that Stephens
woul d testify that he took the child as insurance to i nsure that he
was not harned on his way out of the hone. Defendant’s counsel al so
told the jury that Stephens would testify, “He had no reason to
bel i eve anyt hing except that the famly will come and get the child
shortly, and didn’t know until the next norning there was injury to
the child.” [V11l, R1025-26]. Defendant’s counsel further argued,
“The evidence will show that there was absolutely no intention on
M. Stephens’ part to harmthis child, and that when he left the
child was unharnmed.” [V11, R1026]. Counsel concluded by asserting
the evidence would show that the death did not fit within the
definition of felony nurder. [V11l, R1028].

Li kewi se, during closing defendant’s counsel argued the State
had not proved a preneditated nurder and had not proved a felony
murder. [V14, R1760-61]. He argued that the jury’'s interpretation
of how the death occurred depended on which expert they believed.

[V14, R1763]. He then asserted that felony nurder applies when
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deat h occurs during an underlying felony. And, he asserted that the
death which was distant in time and distance from the Sparrow
residence did not fit within the definition of felony nurder. [V14,
R1764- 66] .

Counsel for the State then argued:

| don’t have the slightest idea, can sonebody
tell me what difference it nmakes in this case
whet her the child died of hypertherma or
suffocation? It is felony nurder equally. The
only difference is if he suffocated him he’s
guilty of both preneditated nurder and felony
murder, and he’'s still guilty of felony
murder. | don’'t have the slightest idea and
cannot even envision a legal theory that, if
during the ~course of Dburglary, robbery,
ki dnappi ng, you take a child, leave a child in
a car, and that child dies of hypertherm a,
that it's not first degree nurder. | can’t
even begin to suggest a theory of anything
ot her than first degree nurder.

[ V14, R1790-91]. The State Attorney for the Fourth Judicial Grcuit
t hen argued Stephens’ counsel was nmaking that argunent in regards
to the death penalty. [V14, R1791].

The State’s counsel then returned to that thene arguing:

You know, it’s like saying, and | think it was
said in the opening statenent, ‘He didn't die
as a result of these nurders, he died as a
result of hypertherma.’ That is so absurd |
can't even think of an analogy. You throw
sonebody off a 50 story building and you say
he didn't die because | threw himoff, he died
because of he contact with the ground. And,
again, it’'s applied, because in felony nurder
if you commit certain crines, and even if the
death accidentally occurs, as we explained in
the felony nmurder, it’s felony nurder. And the
reason is, you don't take a three year old
during the course of those felonies, and if
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you do and he dies, under these circunstances
it’s felony nurder.

[ V15, R1810]. The State Attorney further continued his rhetoric
during rebuttal asserting: “l guess there is irony in the one
guestion, and I don’t nmean this cynically, but |I have never known
t he answer to, what difference would it make if it was suffocation
or hypertherma? No |I find other there is no difference.” [V15,
R1877] .

During rebuttal defendant’s counsel again urged the jury the
death was not felony nurder because it had occurred away fromthe
scene of the robberies and burglary. [V15, R1891-92]. He concl uded
by telling the jury that at nost his client mght be guilty of
mansl| aughter for having left the child in a car on a hot day. [V15,
R1895- 96] .

In MIls v. State, 407 So.2d 218 (Fla. 3¢ DCA 1981), three

defendants participated in luring an individual to a hotel and
hol di ng t hat person hostage. The victimwas ultimately killed while
he was bei ng held hostage in a hotel by one of the defendants. |d.
at 220. The court addressed the appellant’s argunent that the
underlying felony in which he had participated, a robbery, had
termnated at the tinme of the victims death:

I n the absence of sonme definitive break in the

chain of circunstances beginning with the

felony and ending with the killing, the
fel ony, although technically conplete, is said

to continue to the time of the killing.
Nei t her the passage of tinme nor separation in
space from the felonious act to the killing
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precludes a felony murder conviction when it
can be said, as it can be so readily here,
that the killing is a predictable result of
the felonious transaction. Mst certainly,
where Meli remained in captivity from the
commencenent of the felony until his death,
t he nexus between the robbery and his death is
cl ear.

Id. at 221-22 (citations omtted)(enphasis added). The scope of the
felony nmurder rule was further assessed by the court in Parker v.
State, 570 So.2d 1048 (Fla. 1st DCA 1991).

I n Parker, the appellant and his brother robbed an i ndi vi dual
at gunpoint at a rest area. After his assailants left, the victim
went to a nearby conveni ence store where he saw and confronted one
of his assailants. The appel | ant and hi s co-def endant then departed
in their car. A high speed chase by police ensued and one officer
was killed when he was struck by another officer’s car. 1d. at
1050-51. The appel | ant was convi cted of second degree fel ony nurder
and he appealed the trial court’s denial of his notion for judgnment
of acquittal. The court held that the “in the perpetration of”
| anguage contained within the felony nurder statute enconpasses
“the period of tine when a robber is attenpting to escape fromthe
scene of the crinme.” The court then quoted the holding in MIls
regarding a definitive break in the chain of circunstances. 1d. at
1051.

The court, in Parker, then held:

Factors to be <considered in determning

whet her there has been a break in the chain of
ci rcunst ances i nclude the rel ati onshi p bet ween
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the wunderlying felony and the homcide in

point of time, place and causal rel ationship.

One comment at or suggests that in the case of

flight, a nost inportant consideration is

whet her the fleeing felon has reached a ‘ pl ace

of tenporary safety.’
Id. Applying that standard, the court found the robbery was not
conpleted at the tinme of the death of the officer, because: the
killing occurred |less than an hour from the robbery; the killing
occurred no nore than several mles fromthe robbery; and the only
stop nmade by the robbers was at a gas station to facilitate their
return to a place of safety. 1d. at 1052.

The holdings of MIIs and Parker dictate that the trial court
in Jason Stephens’ case reversibly erred by not giving each of the
defendant’s requested jury instructions. The testinony of Drs.
Fl oro and Dunton established that both the time and manner of the
child s death was uncertain in this case. Defendant’s theory of
defense was that the child died from hypertherma after Stephens
had been dropped of f at a place of refuge, a nearby friend s house.
[ V13, R1549]. The court’s deni al of Stephen’s requested
instructions barred the jury fromconsi deri ng defendant’ s theory of
defense that the child s death did not fit within the definition of
fel ony nurder. Stephens’ proposed Special Instructions Nos. 1, 2
and 3 squarely tracked | aw regardi ng the scope of the fel ony nurder
rule.

Jason St ephens was entitled to have the jury instructed on his

theory of defense. “Defendant is entitled to have the jury
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instructed on the rules of law applicable to his theory of the
defense if there is any evidence to support such instructions.”

Bryant v. State, 601 So.2d 529, 533 (Fla. 1992), quoting, Hooper V.

State, 476 So.2d 1253, 1256 (Fla. 1985); Arthur v. State, 717 So. 2d

193, 194 (Fla. 5" DCA 1998)(“A defendant is entitled to an
instruction on his theory of defense ‘ however flinsy the evidence

IS which supports that theory.”), citing, Vazquez v. State, 518

So.2d 1348, 1350 (Fla. 4'" DCA 1987). The trial court reversibly
erred in this case by denying Jason Stephens’ requested theory of
def ense instructions.

The court’s instruction that “The death occurred as a

consequence of and while the defendant was escaping from the

i mredi ate scene of a Kidnapping, or a Robbery, or a Burglary” did
not direct or allowthe jury to consider whether the child s death
was a predictable result of the burglary, robberies or kidnaping.
The def endant was t hus deprived of due process of | aw under Art. I,
Sec. 9, Fla. Const., and the Fifth and Fourteenth Amendnments to the

Constitution of the United States.

\Y THE TRIAL COURT ERRED BY DENYING DEFENDANT’S MOTION FOR CHANGE
OF VENUE
During jury sel ection co-defendant Cumm ngs sought a change of
venue. [ SV, R16-71]. Defendant Stephens noved to adopt that notion.

[VB, R575]. During earlier pretrial proceedings, the court stated
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that all notions to adopt which were not specifically addressed
were granted. [V3, R530]. At the tinme the notion was raised the
court took it under advisenent. [V8, R577]. Subsequently, the court
denied the notion as to both defendants. [SV, 71; V10, R967-69].

O the first fifty-six venire persons, twelve were excused by
the court for cause relating to publicity. [V5, R98-200; V6, R203-
344]. In the second group of fifty-four venire persons, fourteen
nmore were excused. [V6, R374-400; V7, R403-564]. Many of the venire
persons felt particularly strong about the case because a young
child had died. [V6, R91, 100, 120, 132, 295-304, 373; V7, R428].

As evi dence supporting the notion the co-defendant attached a
nunber of newspaper articles which concerned the death of Robert
Sparrow, Jr., and the hunt for M. Stephens and Horace Cunm ngs.
[ SV, R19-45]. The defendant also submtted the affidavits of two
experienced crimnal defense attorneys. Both of the attorneys
opined that it was their belief that Stephens could not receive a
fair trial due to the pretrial publicity. [SV, R46-49].

The trial court explained its rationale for denying the
nmotion. The court found in essence that two-thirds of the jurors
called stated that they felt they could be fair and inpartial. The
court further found that the defendant had not carried his burden
of showi ng prejudice. And, all of the jurors seated indicated they
could be inpartial. [V10, RO67-69].

The defendant asserts the trial court erredinits ruling. The
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hi gh degree of publicity, and the nunber of jurors who admtted
they had been exposed to such publicity, warranted a change of
venue in this case. The trial court erred by not concluding a
change of venue was warranted in light the difficulty encountered
in picking a jury. Defendant asserts the standard applied in

Rollings v. State, 695 So. 2d 278 (Fla. 1997), warranted a change of

venue in this case.

VI THE TRIAL COURT ERRED BY NOT CONDUCTING A NELSON INQUIRY

During a pretrial hearing on Cctober 20, 1997, Jason Stephens
asked the court to appoint other counsel because he was
di ssatisfied with his appell ate counsel. [V3, R443]. The def endant
then offered to hand the court a note concerning his desire to
remove obtain other counsel. The <court read the note and
characterized it as conplaining of a lack of contact with the
def endant, his nother and his priest. [V3, R444]. The trial judge
stated that he agreed Stephens’ counsel, Richard N chols, should be
in contact with him He then asked if Stephens had any conpl aints
concerning N chols’ co-counsel, Refek Eler. Stephens replied, *“I
ain"t never seen him” [V3, R445]. The court then characterized
St ephens conpl aints as not chall enging N chols’ conpetence.

After asking to have a public defender appointed, and being
informed the court could not do that due to a conflict, Stephens

stated that his nmain concern was that he had not been given copies



of any paperwork. Stephens indicated that all his attorney had
given himwas one police report. [V13, R447]. The court responded
that the judge expected Stephens would be provided copies by M.
Ni chols of all docunents concerning his case. [V3, R447-48]. The
def endant responded that he still wasn't going to be satisfied.
[ V3, R448].

n Matthews v. State, 584 So.2d 1105 (Fla. 2 DCA 1991), the

court addressed whether the trial court had properly handl ed the
defendant’ s request to represent hinself. The court held:

When a defendant requests the trial court to
di scharge his court appointed attorney and
replace him w th anot her appointed attorney,
the court should first determ ne whether
adequat e grounds exi st for replacenent of the
def endant’ s attorney.

Id. at 1106, citing Nelson v. State, 274 So.2d 256 (Fla. 4* DCA

1973). In this case, Stephens expressly requested the court to
appoi nt ot her counsel to represent hi mwhen he requested the court
to discharge his counsel

In Nelson v. State, 274 So.2d 256 (Fla. 4* DCA 1973), the

court hel d:

| f i nconpetency of counsel is assigned by the
defendant as the reason, or a reason, the
trial judge should nmake a sufficient inquiry
of the defendant and his court appointed
counsel to determ ne whether or not there is
reasonable cause to believe that the court
appoi nted counsel is not rendering effective
assi stance to the def endant.

Id. at 258 (enphasis added). The record in this case shows that the
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trial court never made an adequate inquiry of Stephens and his
appoi nted counsel regarding the conpetency of his representation.

See, Jones v. State, 658 So.2d 122, 125 (Fla. 2" DCA 1995) ( hol di ng

trial court erred because "[I]t never inquired of the appell ant and
his court appointed counsel as to whether there was reasonable
cause to believe that counsel was being ineffective.")(enphasis in

original); Taylor v. State, 605 So.2d 958, 959 (Fla. 2 DCA

1992) (holding trial court erred by "not determ n[ing] whether
counsel was effectively representing [the defendant").

The American Bar Association Guidelines for the Appointnent
and Performance of Counsel in Death Penalty Cases, Quidelines
11.4.1(2) titled, “lnvestigation,” and Guideline 11.4.2, titled,
“Client Contact,” stress the inportance of pronpt and ongoing
contact in capital cases. The record in this case shows, that
contrary to the trial court’s characterization, the defendant was
chal I engi ng his counsel’s conpetency. Defendant’s pro se conpl aint
regarding his conplaints never nmade it to the court file for sone
reason. Defendant submts that the trial court, the clerk of court
and all counsel present abdicated their duties by not ensuring that
letter was properly filed. This Court should find the conbination
of defendant’s pro se conplaint, coupled with his oral conplaints,
squarely chal |l enged his counsel’s conpetency.

The defendant raised the issues of |ack of conmunication and

failure to keep himinformed regarding the case on Cctober 20,
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1997, roughly two nonths prior to his first degree nurder case
commenci ng. The court reversibly erred by not conducting a full

Nel son inquiry.

VI1 THE TRIAL COURT ERRED BY ALLOWING THE STATE TO QUERY ABOUT A
STATEMENT THE DEFENDANT HAD MADE TO AUTHORITIES CONCERNING THE
ELECTRIC CHAIR
The trial court reversibly erred by allowi ng the State during

cross-exam nation of the defendant to elicit testinony from the

defendant that he had asked authorities to help him get the
electric chair. During cross by the State, the defendant identified

State’s Exhibit marked for identification as JJ as being a post-

arrest statenent he had made to an FBI agent and a CGeorgia Bureau

of Investigation agent. [V13, R155-57]. Imediately follow ng the
def endant’ s aut henti cation of the exhibit, defense counsel objected
and asked to approach at sidebar.

Def ense counsel infornmed the court that the statenment was a
request for the electric chair. Counsel then objected to the
statenent as being non-probative of matters at issue and as being
highly prejudicial. [V13, R1558-59]. The State argued the
statenment was an adm ssion against interest in that only a guilty
person woul d request the electric chair. [V13, R1558-59]. Notably,
the court then observed, “This case gets nore unusual as we go by.”

The court then recogni zed that the State was argui ng the statenent
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was probative of a consciousness of nurder. [V13, R1559]. The court
al so recogni zed that the State would have to | ay a predi cate before
using the statenment. [V13, R1560-62]. The parties then agreed to
the State questioning Stephens in the way of a proffer before such
evi dence was presented to the jury. [V13, R1564].

During proffer Stephens testified, “I told themabout all the
crimes in all ny life that | have done, could they assist ne in
getting the electric chair.” [V13, R1564]. The State then asked t he
def endant why he nmade the statenment if he knew he did not Kkil
Sparrow, Jr. Stephens responded:

I’m tal king about all the crines in ny life,

with all those conbined, | was hoping that I
could get the electric chair. See, | knew
Little Rob wasn’t nmurdered, so in order for ne
to get the electric chair, | was tal ki ng about

everything el se | had done.
[ V13, R1565]. The State then again asserted that it was an
i nvestigation against interest because it was made during an
investigation into this case. Defense counsel then nade the
addi ti onal objection that the statenent woul d require the def endant
to refer to other crinmes which are not before the jury. [V13,
R1565] .

Fol | ow ng a bench conference out of the presence of the court

reporter the court ruled:

| don’t want to — | believe you can confront

himw th his feelings about this subject now,

and if it beconmes necessary to inpeach him

with that statenent, then you can.
C * *
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| think you can establish that in light of his
testimony — | think you can establish that he
made this statenent. And you are going to have
to ask himdid he make this statenent, did you
ask for their assistance.
C * *

I f he says yes, you don’t need that statenent
to inpeach him | think in Iight of the unique
testinmony, in which he appears to deny any -
seens to deny any crimnal involvenent, such a
statenent certainly would be adm ssible.

[ V13, R1566-67]. Defense counsel then indicated he did not

understand the court’s ruling. The court responded, “He can ask him

questions that go to his state of m nd when he turned hinmself in

regarding his quilt, and | think in light of his testinony he can

lead him” [V13, R1568] (enphasis added). Defendant’s counsel then
asked his understanding of the court’s ruling. Stephens’ counsel
expressed that it was his understanding that the State was
attenpting to refer to the statenent. The court then disjointedly
responded: “I agree, but you started objecting. Al though | know you
laid the predicate to introduce it, but I don’t knowthat it rebuts
anything, and it is in evidence.” [V13, R1568].

The jury was then recalled an in response to a question from
the State Stephens admtted he was i ntervi ewed by Georgi a Bureau of
| nvesti gati on Agent Dean McManus and FBI Agent Bruce Pickens. The
fol |l ow ng exchange then occurred:

Q Did you tell themthat that — they were
interviewing you about this Sparrow
mur der case?

Yes.

A
Q Did you tell them that, or did you ask
them to promse you that they would
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attenpt to have you executed by the

electric chair wthin a year and a day

after being returned to Florida?

A Yes.

[ V13, R1568-69]. The court by allowing the State to introduce
evi dence of that statenent forced Stephens to refer to other crines
to explain that statenment. During re-direct Stephens’ testified,
“No, see, that wasn't a punishnment for the charges |I'mon now, it
was the punishnment for everything that | have done ny lifetine."
[V13, R1577].

The trial court clearly erred by admtting in Stephens’
statenment concerning his desire to die. The court confused Jason
St ephens with his co-defendant, Horace Cumm ngs, when he rul ed the
statement was adm ssible. The court ruled the statenent was
adm ssi bl e because it bore upon the issue of Stephens’ “state of
m nd when he turned hinself in regarding his guilt.” [V13, R1568].
However, the record is patently clear that Jason Stephens did not
turn hinself in to authorities. Indeed, the State nade a poi nt of
that fact during its cross of the defendant. Indeed, the State
elicited an adm ssion fromthe defendant that he would still be on
the run today if he had not been arrested in late July, 1997. [V13,
R1541-42]. Thus, the trial court was sinply wong in ruling that
Stephens’ statement to authorities was probative of his state of
m nd when he turned hinself in to authorities.

Furthernore, the record is devoid of any indication as to when

Stephens nmade the statenment following his arrest. Stephens
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testified that he had been on the run since Decenber 4, 1997. [V13,
R1541]. In addition to the crimes charged in this case, Stephens
plead guilty to five arnmed robberies and an attenpted nurder charge
during the pendency of this case in exchange for concurrent life
sentences and the State not using those pleas against him during
t he penalty phase.! Wil e Stephens answered yes, when asked if the
FBI and GBI agents were interview ng hi mabout the Sparrow nurder
case, Stephens testified that he nmade that statenment in reference
to other crinmes. Hs testinony to that end stands unrebutted. The
fact that he was wanted for other crines, as evidenced by his plea
to an unrelated nmurder, further buttresses Stephens’ testinony.
The trial court erred in admtting the defendant’ s statenent
because it was not rel evant evidence under Fla.R Evid. 401. In the
context of evidence of flight as evidence of a consciousness of
guilt, this Court has limted such evidence to that which bears a
“sufficient evidentiary nexus” to the crinme being tried. Escobar v.

State, 699 So.2d 988, 995-96 (Fla. 1997). In_Escobar, this Court

hel d t he nexus requirenent is mandat ed because, “This is necessary
in the application of this rule of I aw since the evidence creates

an i nference of a consciousness of guilt of the crinme for which the

The defendant entered pleas to four separate counts of
robbery with a firearmin Case No. 97-9218 and to one of robbery
with a firearmand one count of attenpted nurder in Case No. 97-
9219. The defendant received |life sentences upon each of those
pl eas. And, the parties stipulated that those of fenses coul d not
be used as aggravating circunstances in the penalty phase of this
case. [V15, R844-863].
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defendant is being tried.” Id. at 995. This Court further held,
“The ultimate adm ssibility issue is the rel evance to the charged
crinme.” Id. This Court found that given the tinme which had el apsed
prior to the defendant having resisted arrest in another state, and
due to a | ack of evidence show ng his actions were connected to the
charge being tried in Florida, there was an insufficient nexus
shown to make such evidence relevant. |d. at 996-97. See e.q.

Redford v. State, 477 So.2d 64, 65 (Fla. 3¢ DCA 1985) (evi dence t hat

def endant gave false nane at tine of arrest bore no relevance to

crime charged); Stanley v. State, 648 So.2d 1268, 1269 (Fl a. 4'" DCA

1995) (officers’ testinony that defendant was belligerent and
threatened them was irrelevant to burglary and assault
prosecution).

Simlarly, in this case, the defendant’s testinony during
proffer that he nade the statement in reference to other crines he
had commtted stands unrebutted. Thus, the State failed to
establish a nexus which nmade the statenent relevant to matters at
issue. Furthernmore, the statenment was also substantially
out wei ghed by t he danger of unfair prejudice under Fla. R Evid. 403.
The defendant will not belabor this Court with a casel aw anal ysi s
of Rule 403 as the unfairly prejudicial nature of the statenent is
patently evident.

Finally, the trial court al so erred because the court knewthe

defendant’s response, or explanation of that statenment on re-
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direct, would refer to i nadm ssi bl e ot her act evidence. Nanely, the
def endant nade clear on proffer that his desire to receive the
chair concerned other crinmes. Wile the State avoided eliciting
that testinony, the defendant was left with no choice but to |et
the jury believe he wanted to die for Sparrow, Jr.’s death or to
explain his statenment in reference to the other acts in which it
was made. Thus, adm ssion of the statenment was also contrary to
Fla.R Evid. 404. Accordingly, this Court should vacate Stephens’

convictions and remand this case for a newtrial.

VI || THE TRIAL COURT ERRED IN SENTENCING THE DEFENDANT TO DEATH
THE SENTENCE IS NOT IN ACCORD WITH THE HOLDING OF TISON V.

ARIZONA, 481 U.S. 137 (1987)

In Tison v. Arizona, 481 U. S. 137 (1987), the Court addressed
when the death penalty is constitutionally permssible in non-
preneditated death cases. The Court found, “The issue raised by
this case is whether the Eight Anmendnent prohibits the death
penalty in the intermediate case of the defendant whose
participation is major and whose nental state is one of reckless
indifference to the value of human life.” 1d. at 152. The Court
answered the question stating:

[We hold that the reckless disregard for
human life inplicit in know ngly engaging in
crimnal activities knowto carry a grave risk
of death represents a highly cul pable nental

state, a nental state that nmay be taken into
account in mking a capital sent enci ng
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j udgnent when t hat conduct causes its natural,
t hough al so not inevitable, lethal result.

Id. at 157-58. The Court then remanded the case to the Arizona
courts to apply the Court’s holding to the case at issue. In doing
so, the Court noted, “We will not attenpt to precisely delineate
the particular types of conduct and states of mnd warranting
inposition of the death penalty here.” 1d. at 158.

Subsequently, this Court has rendered a nunber of decisions
which dictate that Jason Stephens’ death sentence be vacated as

unjustified and di sproportionate. In Jackson v. State, 575 So.2d

181 (Fla. 1991), the owner of a hardware store in St. Petersburg
was found after he had been shot in the chest by an assailant. He

died before nedical personnel arrived. Id. at 184-85. Applying

Tison, infra., and Enmund v. Florida, 481 U S 137 (1982), this

Court found:

Al though the evidence against Jackson does
show that he was a mmjor participant in the
crinme, it does not show beyond every
reasonabl e doubt that his state of mnd was
any nore cul pable than any other arned robber
whose nurder conviction rests solely upon the
theory of felony nmurder. The entire case is
based on circunstantial evidence.

C * *
A reasonabl e i nference coul d be drawn fromthe
evidence it this record that either of the tw
robbers fire the gun, contrary to the finding
of the trial judge.

C * *
There was no evidence that Jackson carried a
weapon or intended to harm anybody when he
wal ked into the store, or that he expected
vi ol ence to erupt during the robbery.

C * *
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Upon this record, we find insufficient
evi dence to establish that Jackson’s state of
m nd was cul pabl e enough to rise to the | evel
of reckless indifference to human |ife such as
to warrant the death penalty for felony
mur der .
C * *

To give Jackson the death penalty for felony
murder on these facts would qualify every
def endant convicted of felony nurder for the
ultimate penalty. That would defeat the
cautious adnonition of Ennund and Ti son, that
the constitution requires proof of culpability
great enough to render the death penalty
proportional punishnment, and it fails to
‘genuinely narrow the <class of persons
eligible for the death penalty. Zant v.
St ephens, 462 U.S. 862, 877 (1983).

Id. at 193. Accordingly, this Court vacated Jackson’'s death
sentence and inposed a |life sentence.

Simlarly, in Benedith v. State, 717 So.2d 472 (Fla. 1998),

the appellant participated in the robbery of an individual’'s car
whi ch was acconpani ed by the owner’s nurder. 1d. at 474. This Court

f ound:

The evi dence does not prove that appellant was
the actual shooter, that he procured the
firearm for wuse in the robbery, that he
possessed the firearm before or during the
robbery, that he or Taylor had ever used a
firearm previously in a robbery, or that he
could have prevented the use of the firearm
while the robbery was being commtted. Based
upon the evidence, a reasonable inference
coul d be drawn that either appellant or Tayl or
did the actual shooting. Thus, the death
sentence nmust be vacat ed.

Id. at 477 (footnote omtted). As in Jackson and Benedith, the

facts of this case do not warrant inposition of the death penalty.
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The record shows that the defendant conceded that he was a
maj or participant in the charged crines, including the crines to
whi ch he plead, of arned burglar robbery and ki dnappi ng. However,
t he evi dence does not show beyond every reasonabl e doubt that his
state of mnd was any nore cul pable than any other arned robber
whose murder conviction rests solely upon the theory of felony
murder. The entire felony murder case is based on circunstanti al
evi dence. There is no evidence which indicates that Jason Stephens
i ntended to harm Robert Sparrow, Jr. |Indeed, despite the fact that
St ephens struck Consuelo Brown during the robbery when she
confronted him there is no evidence that he intended to harm
anybody when he wal ked into the hone. And, there is no evidence
that Stephens expected violence to erupt during the burglary,
robbery or ki dnappi ng.

| ndeed, Stephens contended the purpose of the kidnappi ng was
to insure his escape was peaceful. [V15, R1518]. Thus, upon this
record this Court nust find that there was insufficient evidence to
establish that Stephens’ state of m nd was cul pabl e enough to rise
to the level of reckless indifference to human life such as to
warrant the death penalty for felony nurder. A review of Florida
cases involving the death of childrenin simlar situations reveals
that no death sentences have been issued in any circunstantial
evi dence case conparable to Stephens’ case.

There is only one case of record in which a child is reported

66



to have died of hypertherma. In Mudd v. State, 638 So.2d 124 (Fl a.

1st DCA 1994), the appell ant was convicted for mansl aughter for the
deat h of her seven-nonth-old son. “The child died of hypertherm a
after being left in a car seat in the back seat of the appellant’s
car for approximately ei ght hours while the appell ant was at work.”
Id. at 124. In Midd, the appellant was convicted of mansl aughter
due to the inproper adm ssion of other act evidence. The record
does not indicate what charge was initially |odged against the
appel lant. |d.

I n Jakubowski v. State, 494 So.2d 277 (Fla. 2" DCA 1986), the

def endant was convicted of third degree felony nurder after a six-
year-old child he babysat died from burns caused by imersion in
hot water. 1d. at 279. The trial court had granted a judgnment of
acquittal as to the charge of second degree nurder. The trial judge
departed upward from the guidelines and inposed a fifteen year
sentence. On appeal the case was remanded due to the court having
consi dered an inproper factor. Id. at 279-80.

In State v. Freund, 626 So.2d 1043 (Fla. 4'" DCA 1993), the

State charged a nother with crimnal child neglect in contravention
of 8827.05, Fla. Stat. (1989) , a second degree m sdeneanor, after
she left her two mnor children, ages one and five, in a car al one
and unsupervised. During that time, the one-year-old was injured
when struck by a car. 1d. at 1044. The court held that the crim nal

action was not barred by the denial of a petition for dependency
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based upon the sane facts. 1d. No post-remand appellate opinion
exi sts.

And, in MDaniel v. State, 566 So.2d 941 (Fla. 2" DCA 1990),

t he appellant was convicted of third degree nmurder follow ng the
death of his two and one-half year old son. The child died of
chronic illness and malnutrition. 1d. at 941. The court found:

Appellant, living in the same house with the

victim either knew or reasonably should have

known of the infants’s precarious nedical

situation. Cul pable negligence is defined as

reckless indifference or grossly careless

disregard for the safety of others. The

evi dence was overwhel m ng that appellant was

cul pably negligent in wthholding food or

medi cal treatment fromhis infant son

Id. at 942 (citations omtted). The foregoing cases show that

inposition of the death penalty in Jason Stephens case would be a
di sproportionate penalty under the Ei ghth Anmendnent. Accordingly,

this Court should vacate his death sentence.

| X THE TRIAL COURT ERRED IN ITS ASSESSMENT AND APPLICATION OF
AGGRAVATING AND MITIGATING FACTORS
The court’s consideration of defendant’s convictions for
of fenses underlying the felony nurder conviction as prior
convictions under 8921.141(5)(b), Fla.Stat. (1997), constitutes
i nproper doubling. The trial court gave great weight to the fact
that, “The Defendant pleaded guilty or was found guilty in the

i nstant case of crinmes of robbery, aggravated battery and burgl ary
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with an assault.” [V15, R389]. The court’s finding that the
underlying convictions constituted an aggravating factor s
duplicative because those offenses are part of the sane offense.
| ndeed, the express |anguage of 8921.141(5)(b), refers to a
def endant havi ng been “previously convicted” of felony involving
the use of threat or violence to the person. Thus, the court’s
consi deration of the underlying was both a doubling and constituted
consi deration of an aggravating factor not authorized by statute.

The court also erred in finding, “The death of this child
occurred whil e the Def endant was engaged in or fleeing fromcrines
of arnmed ki dnapping, arned robbery and burglary with an assault.”
[ V15, R390]. The court also gave this factor “great weight.”

As set forth in Section 4 of this Brief, which defendant
adopts by reference, the State did not prove that the death
occurred within the purviewof the felony nurder statute. The court
is sinply wong in finding otherw se. The defendant had reached a
place of tenporary refuge at the time the child died of
hypertherm a. Thus, the court erred in finding this aggravating
factor.

The trial court failed to give due consideration to
defendant’s acceptance of responsibility for the mjority of
of fenses with which he was charged. The court downpl ayed this fact
saying the court believed it was nore of a trial strategy. [V15,

R397]. Yet, the court overl ooked that the defendant unquesti onably
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cooperated with authorities fromthe time he was arrested. [V15,
R1550-56]. By analogy to the federal sentencing guidelines, any
plea of guilt to any offense which will result in an adjudication
is a significant acceptance of responsibility. See, Federal
Sent enci ng Cui del i nes Manual , 83E1. 1.

In this case the defendant pled to one count of arned
ki dnappi ng, three counts of arned robbery, two counts of attenpted
arnmed robbery, one count of armed burglary and one count of
aggravated battery. [V15, R232-34]. That is clearly a significant
acceptance of responsibility. At trial the defendant candidly
admtted to his role in the charged of fenses, excepting the nurder
charge as to which defendant denied responsibility. Accordingly,
the trial court erred in giving that mtigating factor little
wei ght .

The court also erred in finding that the defendant was not
remorseful. The court’s primary basis for this finding was the
defendant’s refusal to identify one or two other individuals who
were involved in the charged offense. The defendant steadfastly
mai nt ai ned t hroughout the trial that he never intended to harm or
kill Robert Sparrow, Jr. He also maintained that his conpanions
were not privy to his robbery plans prior to their walking in on
hi s endeavor

Wiile the trial court may w sh to encourage persons to

cooperate with the State agai nst other suspects, an individual’s
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refusal to hel p apprehend ot hers does not bear upon that person’s
renorse. Indeed, until our sentencing guidelines becanme so
Draconian in recent years the norm was non-cooperation. Sone
persons still revere that attitude and the judge’'s disdain of it
has no bearing on whether Stephens is renorseful.

St ephens said he was sorry for Robert Sparrow, Jr.’s death.
[ V15, R674-75]. Likew se, the court’s observance that at tines the
def endant appeared “anused” did not justify not giving this factor
no wei ght.

The court also erred in not giving significant weight to the
fact that codefendant Cunm ngs received a |life sentence pursuant to
a plea bargain. [V15, R396]. Cumm ngs, |ike Stephens, knew the
child was being left inthe car. Wil e defendant nmaintains that the
child s death did not fall wthin the definition of fel ony nurder -
if it did Cumm ngs woul d be viewed as an equal participant in the
of fense of nmurder. Thus, the court should have given this factor
nore weight. In sum the court erred in finding that aggravating
factors outweighed mtigating factors and justified a sentence of

deat h.

X THE COURT ERRED IN DENYING DEFENDANT’S REQUEST TO DECLARE
§922.10 UNCONSTITUTIONAL

The defendant challenged the constitutionality of 8922.10,

Fla. Stat. (1997), because it nmandates death by el ectrocution. [V1,
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R65- 68]. Defendant asserts the trial court erred in denying that
nmotion. [V1l, R69]. Defendant recognizes the weight of |aw may not
presently support this argunment, however, defendant raises this

issue to preserve it for review

X THE COURT ERRED IN DENYING DEFENDANT’'S REQUEST TO DECLARE

§921.141, FLA. STAT. (1997), UNCONSTITUTIONAL

The defendant challenged the constitutionality of 8921. 141,
Fla. Stat. (1997), as being unconstitutionally vague and over br oad.
Def endant al so chal | enged the statute as inposing di sproportionate
deat h sentences. Defendant also challenged the statute as unduly
limting mtigating evidence. [Vl, R74-78]. The court denied the
notion. Defendant recognizes the weight of |aw may not presently
support this argunment, however, defendant raises this issue to
preserve it for review

CONCLUSION

This Court should vacate the defendant’s first degree felony
murder conviction. The court erred in refusing the defendant’s
theory of defense instruction. Applying controlling law, it was
error to sustain the jury's verdict of first degree nmurder in this
case. Furthernore, the sentence of death inposed was clearly
di sproportionate under the facts of this case and precedent
i nposi ng the nost severe sanction in our system

Respectful ly submtted,
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