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STATEMENT OF THE CASE

The statenment of the case set out on pages 1-4 of Farina's
brief is argunentative and is denied. The State relies on the
foll ow ng statenent of the case.

On April 18, 1996, this Court affirmed Farina's first degree
murder conviction (anong others), and remanded the case to the
Volusia County Circuit Court for a new sentencing proceeding?.
Farina (Anthony) v. State, 679 So.2d 1151, 1153 (Fla. 1996). This
Court denied rehearing on Septenber 24, 1996, and the mandate of
this Court was filed in the GCrcuit Court on October 31, 1996
(R1). Various prelimnary notions were filed, and, on April 6,
1998, jury selection began. (TR1). Trial began on April 13, 1998,
and, on April 20, 1998, the jury returned its unani nous advisory
verdi ct recommendi ng that Anthony Farina be sentenced to death.
(R336). A Spencer hearing was conducted on May 1, 1998, and, on May
7, 1998, the Circuit Court followed the jury's recommendati on and
sentenced Farina to death. (TR2433; 2629).

Farina gave notice of appeal on My 19, 1998, and, on
Septenber 29, 1998, the record as supplenented was certified as
conplete. Farina filed his Initial Brief on January 26, 1999.

STATEMENT OF THE FACTS

The Statenent of the Facts contained in Farina's brief is not

1

In this brief, reference to "Farina" is to the defendant in this
case (Anthony Farina) unl ess otherw se specified.

1



only abbreviated, but also is argunentative, and, for those
reasons, i s not accepted by the State. Instead, the State relies on
the followm ng Statenent of the Facts.

This Court sunmarized the facts of this crine in the foll ow ng
way during the original direct appeal proceedings?:

[Jeffery] Farina and his brother, Anthony J. Farina, were
tried together and convicted of fatally shooting
sevent een-year-old M chell e Van Ness during the May 1992
robbery of a Taco Bell restaurant in Daytona Beach. See
also Anthony J. Farina v. State, 679 So.2d 1151 (Fl a.
1996). Jeffery Farina fired the shot to the head that
killed Van Ness.

The jury convicted Jeffery Farina of first-degree nmurder
and reconmmended death by a vote of nine to three. The
trial judge followed the jury's recomendation and
sentenced Farina to death.

Van Ness and the other three victins all worked at Taco
Bell. After the restaurant closed early on May 9, 1992,
Jeffery and Anthony Farina confronted Van Ness and Der ek
Mason, 16, while the two enpl oyees were enptying trash.
Jeffery was arnmed with a .32-caliber pistol, Anthony
carried a knife and rope, and both wore gl oves.

The Farinas ordered Van Ness and Mson into the
restaurant, where they rounded up two ot her enpl oyees.
Jeffery held three enpl oyees at gunpoint, while Anthony
forced enpl oyee Ki nberly Gordon, 18, to open the safe and
hand over the day's receipts. Although there were
assurances that no one would be hurt, the Farinas tied
the enployees' hands behind their backs and Anthony
forced theminto a wal k-in freezer.

2

This Court referred to the Jeffrey Farina case for the recitation
of the facts. Farina (Anthony) v. State, supra, at 1153. The State
has done |i kewi se, but has omtted certain sentencing facts rel ated
specifically to Jeffrey Farina.



Survivors testified that Van Ness was shaki ng and crying
as she entered the freezer and she was afraid she woul d
be hurt. Shortly after the enployees were led to the
freezer, Jeffery shot Mason in the nouth. He then shot
enpl oyee Gary Robinson, 19, in the chest, and finally
shot Van Ness in the head. Gordon was stabbed in the
back.

The Farinas fled the restaurant, but were arrested | ater
that day after another Taco Bell enployee saw Ant hony
buying gasoline at a service station and called the
police. Wien arrested, Jeffery had a recei pt froma | ocal
store indicating that he had purchased .32-caliber
bull ets, gloves, and clothesline on May 8. The Fari nas
had $1,885 of the $2, 158 that was taken from Taco Bell.

Van Ness died on May 10. The Farinas were charged with
first-degree murder and six other offenses.

Farina (Jeffrey) v. State, 680 So.2d 392, 394-5 (Fla. 1996).

The resentencing proceeding ordered by this Court began on
April 6, 1998. During that proceeding, the follow ng evidence was
pr esent ed.

On May 8, 1992, Derek Mason was a 16-year-old high school
junior who worked part-tinme at Taco Bell. (R1260-61). He had been
wor ki ng at Taco Bell since January 1992. (R1261). On May 8, 1992,
Derek arrived at work at about 6:00 PMat the Taco Bell |ocated at
the corner of Clyde Mirris and Beville Road in Daytona Beach.
(R1262-3). Kim CGordon was the manager that night, and Gary
Robi nson, Mke Davis, and Mchelle Van Ness were the other
enpl oyees. (R1263). M chelle and Derek had worked together at the
Bevill e Road Taco Bell since it opened in |ate January of 1992.
(R1263). Derek knew Ant hony Fari na because he was al so an enpl oyee

of Taco Bell. (R1263).



Derek did not see Anthony during the early evening hours of
May 8. (R1264). The Taco Bell closed at mdnight, and Derek and
M chel | e began taking the trash out. (R1264). After they had taken
several bags out, two nmen got out of a car and approached them --
one person put a gun to Derek's back, and the other put a knife to
M chelle. (R1265). Derek did not recogni ze either man at the tine,
but, once back inside the store, recognized Anthony and Jeff
Farina. (R1265-6). Anthony ordered Derek to get the store manager
(Kim, which he did. (R1266). Anthony then went with Kimto the
part of the store where the safe was |ocated. (R1266). Shortly
thereafter, Anthony and Kimreturned to the back of the store with
a quantity of noney, which was placed into a Taco Bell bag.
(R1266). Anthony then offered cigarettes to the four enpl oyees, and
t hen ordered anyone not snoking to "get up and cone here". (R1267).
Ant hony gave sone rope to Jeff, who tied Derek's hands behind his
back, and then tied Gary in the sanme fashion. (R1267). Anthony was
hol ding the gun while Jeff was tying Derek and Gary up. (R1269).
During this process, Anthony was telling Jeff what to do. (R1268).

Der ek asked Anthony if he and his brother were going to hurt
anyone, and Anthony told himthat if they (the Taco Bell enpl oyees)
cooperat ed, everything would be "OK". (R1268). M chelle was crying
and holding to Derek's arm-- he tried to reassure her that things
woul d be alright. (R1268).

Ant hony then tied up Kimand M chell e, ordered Derek to change



| ocations, and opened the cooler and directed the four enployees
intoit. (RL269). Anthony and Jeff then left the cool er and st opped
just outside of it. (R1269). Mchelle was still crying. (R1270)3.
Ant hony and Jeff then came back into the cooler and directed the
four enployees into the freezer. (R1270). There was sone di scussi on
about turning off the refrigeration so that it would not be so cold
in the freezer, but Anthony was concerned that that would set off
some kind of alarm (R1287-8). Al four were tied with their hands
behind their back. (R1270).* Jeff then shot Gary in the chest and
shot Derek in the face. (R1271). Jeff aimed at Derek's chest and
pull ed the trigger, but the weapon msfired. (R1271). Derek tasted
bl ood in his nouth and went to the floor. (R1271). Derek then heard
anot her shot, and saw Mchelle fall to the floor. (R1271). Jeff
next ainmed the gun at Kim but it msfired -- Anthony gave the
knife to Jeff, who stabbed Kim while Anthony held her head down.
(R1271).°> Kimfell to the floor bleeding heavily, and the Farinas
fled. (RL272). Derek and Gary were able to free thensel ves and cal

| aw enf orcenent. (R1272-3). Derek alsotriedto find Anthony's file

inthe Taco Bell office so he could give it to the police. (R1273).

3

M chell e was crying throughout the robbery. (R1274).
4

No one's feet had been tied. (R1271).
5

Jeff tried to hamrer the knife into the back of Kinlis skull, and,
when that proved to be difficult, stabbed her in the back. (R1271).

5



The projectile that struck Derek entered between his lip and his
nostril, and ended up |odged on the right side of his jaw just
beneath the skin. (R1273).

Kinberly [Kin] Gordon was a shift manager at the Beville Road
Taco Bell in 1992. (R1478-9). Kim knew Ant hony from havi ng wor ked
at the Taco Bell in Holly HilIl, Florida, where Anthony had al so
wor ked. (R1480). She saw Ant hony before the store closed, and saw
hi m again when he and Jeff entered the store hol ding weapons on
M chel | e and Derek. (R1481). Kimwas counting the day's receipts at
that tinme, and had totaled up about $2,000. (R1482). Anthony
directed everyone to the back of the store, and told Kim that
because she had the keys to the safe, she was going to go with him
to the front of the store and get the noney. (R1482). Kimdid as
she was ordered, and Anthony then directed her to put the noney
into plastic bags. (R1483). Wen she had finished putting the noney
into bags, Anthony ordered Kimto join the other enployees -- she
asked if she could snoke a cigarette first, and Ant hony al | owed her
and Mchelle to do so. (R1483-4). Anthony then tied up the two
enpl oyees who were not snoking -- both Farinas had rubber gl oves on
t heir hands. (R1484). Anthony had recogni zed Ki mand had cal | ed her
by name. (R1484)° Anthony was not under the influence of any

i nt oxi cant, appeared to be "in charge", and was doing all of the

6

When he was tyi ng her hands behi nd her back, Anthony said to Kim"|I
guess you never expected this fromne." (R1486).

6



tal ki ng. (R1485; 1487).°

Kim asked Anthony if they were going to hurt anyone, and he
replied that no one would be hurt so long as they cooperated.
(R1487). Al four Taco Bell enployees were concerned for their
safety, and Mchelle was very afraid and was crying. (R1487).
Ant hony then ordered the four victins into the cool er, stepped out,
and then returned saying "W have one nore precaution to take,
everybody get into the freezer". (R1488; 1512). As soon as the four
victinse were in the freezer, Jeff started shooting. (R1488)% The
four Taco Bell enployees were asking the defendants not to hurt
them (R1489). Kimfelt sonmeone forcing her head down whil e soneone
else tried to drive a knife into her skull. (R1488-89).° Kim
remenbers passi ng out, and regai ni ng consci ousness four days | ater.
( R1490- 91) .

Gary Robinson was a 19-year-old college student in My of
1992. (R1525). May 8, 1992, was his third day to work at the
Bevill e Road Taco Bell. (R1526). After the store had cl osed, Gary

was washi ng di shes when Derek and M chelle cane into the store with

7
Kim stated that she never heard Jeff speak. (R1485).

8
Because her back was to the defendants while in the freezer, Kim
does not know if they tried to shoot her or not. (R1508).

9

She could not tell which defendant was doing what, but she was
certain that one person was holding her head and another was
st abbi ng her. (R1489).



t he def endants behi nd t hem hol di ng weapons. (R1527). At that tine,
Jeff had a gun and Anthony had a knife. (R1527). The Taco Bel
enpl oyees were ordered to the back of the room (R1527). Mchelle
was crying and expressed her belief that they would be killed.
(R1528).

Bot h def endants appeared cal mand alert and did not seemto be
under the influence of any intoxicant. (R1529-30). Both defendants
al so acted soliticiously toward Gary. (R1530). Anthony did nost of
the tal king during the course of the robbery. (1543). Wen the four
Taco Bell enployees were put inside the freezer, the shooting
started -- Gary was shot first, followed by Derek and M chelle.
(R1531). The gun msfired when ained at Kims head, so she was
st abbed. (R1531-2).1!° There was screamnm ng and general pani c once the
shooting began. (R1531). After the defendants left, Gary freed
himself -- Kimwas |ying on the floor in convul sions, and M chel le
appeared to be dead. (R1533).

Former Daytona Beach Police Departnent Investigator Allison
Syl vester testified that she arrived at the Beville Road Taco Bel |

in the wearly norning hours of My 9, 1992. (R1290-91)%,

10
Gary described the gun being at point-blank range to Kinis head

when it msfired. (R1532). He al so described the efforts to pound
the knife into the back of Kims head. (R1532).

11

| nvestigator Sylvester's testinony was presented to the penalty
phase jury in three discrete segnents. It has been consolidated
here for conveni ence.



| nvestigator Sylvester identified both defendants, and identified
phot ographs of the four victinms. (RL300-1305). She observed
bruising on Mchelle's wist that was consistent with her having
been tied up. (R1306). Bullets were recovered from Mchelle and
Derek -- the bullet which struck Gary was not renoved from his
body. (R1307). The firearmused by the Farinas was not recovered.
(R1308).

Ant hony Fari na was devel oped as a suspect, and, between 11: 00
AM and noon on May 9, 1992, officers fromthe Holly H Il Police
Departnent stopped the Farinas at the Shell Station |ocated at
Mason and Ri dgewood. (R1423-25). Jeff Farina had an identification
card in his possession which identified him as "Buddy Chapman".
(R1425-6). A partial box of pistol cartridges was |ocated in the
def endants' vehicle -- those cartridges were shown to have been
purchased at a K-Mart at 11:58 AM on May 8, 1992, with a check
drawn on the account of "Buddy Chapman". (R1427-1432). A receipt
| ocated in the vehicle also indicated that "Buddy Chapnan" had
pur chased vinyl gloves and clothesline at 12:41 PMon the sane day
at the sane K-Mart. (R1432-33)?'2

On May 11, 1992, the Farinas were transported to the Daytona

Beach Police Departnent (pursuant to court order) to be booked for

12

Fi ngerprints belonging to both Farinas were found on the receipt.
(R1463) .



Mchelle's nurder. (R1643).' A nonitoring device was in the
transport vehicle which all owed any conversation in that vehicle to
be tape recorded. (R1644). In the recorded conversations, Anthony
stated, inter alia, that they should have stabbed the victinms and
cut their throats. (R1656). Jeff stated that he had shot M chelle
because he had a "boring day". (R1656).

Jeffrey Wles was a patrol officer with the Daytona Beach
Pol i ce Departnent in May of 1992. (R1315)'. He was literally across
the street fromthe Taco Bell when the 911 call was received and
di spatched from police headquarters. (R1316-17). Oficer Wles
found Der ek Mason when he entered the Taco Bell, and Derek told the
officer that the suspects were gone, and that there were nore
victims in the cooler. (R1319; 1327). In the cooler/freezer,
Oficer Wles found the bodies of two wonen with their hands tied
behind their backs. (R1328). Kim Gordon had a pul se, and Mchelle
was breathing rapidly and her pupils were fixed and dil ated.
(R1329-30). Oficer Wles untied the two victins, cleared Kins
ai rway, and noved out of the way when energency nedi cal personnel
arrived. (R1330; 1335). Derek identified one of the perpetrators as

"Tony", who was a forner enployee of Taco Bell. (R1336). Oficer

13

M chell e died fromthe gunshot wound to the head on May 10, 1992.
(R1643) .

14

This officer is now enployed by the Volusia County Sheriff's
Ofice. (R1315).

10



W es subsequently found Gary Robinson in the storage area of the
store -- Gary had been shot, too, and Oficer Wles called for the
medi cal personnel to assist Gary. (R1337).

Thomas Youngman is a crinme scene technician wth the Daytona
Beach Pol i ce Departnent. (R1356-7). He processed the crine scene at
the Taco Bell, and also processed the defendants' residence.
(R1358; 1366). At the Taco Bell, Oficer Youngman found a total of
five pieces of rope and the "cylinder pin" from a revolver.
(R1362). A revolver-type handgun is likely to msfire if the
cylinder pinis mssing. (RL364). At the defendants' residence (the
Rollie's Court Mdtel), Oficer Youngnman recovered sonme spent .32
cal i ber shell casings fromthe notel trash in addition to six (6)
live .32 caliber rounds. (R1367-8). Oficer Youngman found $782
under the center cushion of the couch in the defendants' note
room as well as finding $400 in a checkbook in the nane of "Buddy
Chapman"*®, $200 i n t he purse bel onging to Anthony's girlfriend, and
$220 i n the purse bel onging to t he defendants' nother. (R1374-76).1°
A K-Mart receipt was found in the checkbook for the purchase of
gl oves and rope at 12:41 PM on May 8, 1992. (R1373-4). A partia

box of .32 caliber cartridges was recovered from the defendants'

15

Jeff Farina uses the alias "Buddy Chapman", and the notel room was
regi stered in that nanme. (R1388; 1392).
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Bot h purses were | ocated in the vehicle occupi ed by the defendants
at the time they were taken into custody. (R1376).
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not her. (R1377). The total anount of noney taken in the Taco Bel
robbery was $2, 069.19 -- $2,059 was recovered. (R1377).

Susan Komar is a senior crine |aboratory analyst with the
Fl ori da Departnent of Law Enforcenent's Olando facility. (R1400-
1). She was accepted as an expert in the field of firearm and
t ool mrk exam nation. (R1403). Ms. Komar exam ned the projectiles
recovered from Mchelle's body and from Derek's face -- both
bullets are .32 automatic caliber and were fired from the sane
handgun. (R1404-6). The projectiles haverifling characteristics of
10 lands and grooves, a pattern that is typical of inexpensive,
forei gn- made revol vers. (R1405). Ms. Komar al so exam ned two spent
.32 caliber cartridges and six |ive .32 caliber cartridges. (R1406-
7). One of the spent cartridges (the "Federal" brand one) had at
| east three separate firing pin inpressions on its priner,
indicating that the trigger had been pulled on that cartridge at
| east three tines before it fired. (R1412). One of the live rounds
al so has at least two firing pininpressions onit, indicating that
the trigger was pulled twce, but the cartridge did not fire
(R1413-5).

Mchelle's death certificate was admtted i nto evidence, as

17

One of the spent cases is a "Federal" brand cartridge. (R1407). The
rest of the cartridges (both live and spent) are "Wnchester-
Western" brand. (R1407). The recovered box of cartridges was
W nchester-Wstern brand, and five of the six live cartridges bore
headst anp marks matching the cartridges in the box. (R1408-9).
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were the judgenents of conviction agai nst Anthony and Jeff for the
various crines arising out of the Taco Bell robbery. (R1553-4).

The State al so presented the testinony of sone of Mchelle's
friends and famly nenbers which established the loss to the
community and her friends and famly as a result of her death
(R1556-1634). None of that testinony expressed any opinion about
the crime, the defendants, or the appropriate punishnent.

M chell e died on Mot her's Day of 1992. (R1591). She was a good
student at Warner Christian Acadeny, and wanted to be a
pedi atrician. (R1582-4). The testinony of her famly and friends
can fairly be described as showng Mchelle to be a caring,
gener ous person who was wel |l thought-of by her friends and famly,
and whose death has had a profound effect on them

In mtigation, Anthony presented | engthy testinony, which is
set out bel ow. 8

Dal e Heiser is a police officer in Monnouth, Illinois, and was
so enployed in June of 1987. (R1664-6). On June 23, 1987, Anthony
cane to the police departnent to report "child abuse". (R1667).
Janes Brandt, Anthony's step-father, was the suspect in that
incident, and was ultimately charged and adjudicated follow ng

entry of a gquilty plea. (R1669-70). Mnnouth police officers

18

As this Court is well aware, the Farina brothers were tried jointly
-- the mtigation evidence, with m nor exception, is applicable to
both of them
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frequently responded to donestic violence calls involving Brandt,
t he defendants, and their nother. (R1673). Both Anthony and Jeff
were involved in crimnal behavior at an early age. (R1679).

Tamry Lewi s was Anthony's girlfriend, and is the nother of his
son. (R1717-20; 1723). In her opinion, Anthony is a caring and
| oving person who has made a genuine conversion to religion.
(R1724-31). Jeff | ooked up to Anthony. (R1746).

Cindy Confort is the defendants' cousin, and has known them
both all of their lives. (RL764-65). She testified that their hone
with their biological father was stable, but that when their nother
di vorced their father and married Brandt, the situation drastically
deteriorated. (R1765-70). The wtness has heard that Anthony
sexual |y abused his little sister when she was four years of age.
(R1780). Daniel Confort is also related to the defendants, and
testified to essentially the sanme facts as did Cndy Confort.
(R1786-91). He never tried to intervene in the "abuse", never
reported it, and never allowed his wife (G ndy) to do so. (R1795).
He did not think that the "abuse" was that bad at the tinme. (RL796).

Mary G afwallner is the defendants' aunt. (RLl796-7). She
testified that the defendants' nother (G afwallner's sister) | acked
the nothering skills to raise the defendants. (R1802-3). The
defendants had a stable honme environment wuntil their parents’
divorce, and their father stayed away because of argunents wth

their nother. (R1807-8).
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Edna O Teri works at Park's Seafood, and knows both
def endants. (R1809-10). Jeff (who she knows as "Buddy Chapman")
worked with her at that restaurant. (R1810-11). She described Jeff
as "very calnf, normal and well-adjusted, and never saw him | ose
his tenper. (R1816-17).

Janes Perry Davis is an ordained mnister who is involved in
aprisonmnistry. (R1818). Davis is also a fornmer i nmate. (R1819).
He believes that Anthony's conversion to Christianity is sincere
because he can spot a "scant based on his own experiences. (R1823).
In his opinion, lifein prisonis true punishnent, even though t hat
is better than being dead. (R1833; 1836).

David Sharp was a police officer in Monnouth, Illinois, and
knows the defendants' former stepfather, Janes Brandt, from
responding to various donestic violence conplaints. (R1855-58).
Sharp was | ater enpl oyed by the Departnment of Children and Fam lies
(tn1llinois), and cane in contact with Brandt in connection with
an abuse conpl ai nt i nvol vi ng Ant hony. (R1859).'° Significantly, Jeff
was not renoved fromthe hone -- Anthony was | ater renoved because
he sexual |y abused his sister. (RL871-2).

Tina O Neil testified about sonme of the traveling about
undertaken by the defendants and their famly. (R1875-96). She al so

descri bed how t he def endants woul d steal itens fromarea stores and

19
This is the abuse conplaint referred to above.
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their nother would later return the itens for a refund. (R1913).

Steve McCol lumis aretired Florida Departnment of Corrections
chaplin who knows both defendants from his service at Union
Correctional Institution. (RL918-19). Anthony is sincere in his
faith and has never been a troubl emaker or discipline problem
(R1923) .

The defendants' nother, Susan Giffith, testified about their
background and early life. (R1935, et seq). She testified that she
tried to be a good nother to her children and never abused them
(R2011).

Dean Dearborn was a counselor at a residential facility where
Ant hony was housed in 1987-88. (R2026-28). He receives letters from
Ant hony whi ch, in their opening and closing, are religious in tone.
(R2035).

Clifford Lewis is a Ph.D. psychol ogist who was engaged to
eval uate Ant hony for the purpose of devel oping mtigation evidence.
(R2110-2112)%°. In his opinion, Anthony has an "enotional age" of
"not over 14" (R2117), and had a "dysfunctional"” chil dhood.
(R2118). (R2118). In his opinion, Anthony has "dependent
personality disorder."” (R2123). Lew s also believes that Anthony
woul d be a "positive influence" in the general prison population.

(R2131). Lews further testified that Anti-social Personality

20

A nental state expert also testified for Jeff. (R2044). That
testimony does not relate to Anthony, and is omtted here.
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Di sorder is his secondary di agnosi s, that Anthony i s neither insane
nor nmentally ill, and that the robbery was notivated by a desire
for noney. (R2139-40). The defendants had planned the robbery for
weeks, and had di scussed killing the witnesses before the robbery.
(R2141).

Kat ri na WAndsni der i s the defendants' younger sister. (R2160).
She testified that her brothers send her letters fromprison, and
that those letters brighten her day. (R2160-62).

On May 1, 1998, a Spencer hearing was conducted. Kathy Cratin
is a case counselor at the Volusia County Branch Jail -- she
testified that both defendants are polite and have no disciplinary
record. (R2452-56).

Ant hony Farina also testified at the Spencer hearing. He
admtted that the planning of the robbery began two or three weeks
before it was commtted, but maintained that there was never any
intent to do anything other than rob the Taco Bell. (R2474; 2477).
Ant hony clainmed that there was no plan to kill the Taco Bell
enpl oyees (R2490; 2497), and that he did not think about being
recognized by his former co-workers until two days after the
robbery. (R2505). Anthony testified that he was not under the
i nfluence of any intoxicant at the time of the robbery. (R2511).
The defendants went to K-Mart on May 8, 1992, planning to purchase
cartridges, gloves, and rope. (R2515). The defendants had di scussed

killing the victinms before the robbery was carried out, but,
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according to Anthony, they were not going to kill the victins if
they resisted -- instead, they were going to threaten or stab the
victimse with the knife. (R2516-17). Anthony did not try to stop
Jeff fromshooting the victins because he thought Jeff m ght shoot
him (R2522).

On May 7, 1998, the Volusia County Circuit Court sentenced
Farina to death, finding the foll ow ng aggravating circunstances:
t hat Farina had previously been convicted of a felony involving the
use or threat of violence; that the capital felony was commtted
for the purpose of avoiding or preventing a lawful arrest; that the
capital felony was commtted for pecuniary gain?; that the capital
fel ony was especially heinous, atrocious, or cruel; and that the
capital felony was commtted in a <cold, calculated, and
prenmeditated manner wthout any pretense of noral or |[egal
justification. (R356-7). The sentencing court gave great weight to
the avoid arrest and «cold, cal cul at ed, and preneditated
aggravators, noderate weight to the prior violent felony and
hei nous, atrocious, or cruel aggravators, and substantial weight to
t he pecuni ary gain aggravator. (R356-8).

In mtigation, the sentencing court gave noderate weight to
the "no significant crimnal history" mtigator; little weight to

the "acconplice" mtigator; and noderate weight to the age
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The sentencing court nerged the during the course of a robbery
aggravator into the pecuniary gain aggravator. (R356).
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mtigator. (R358-9). The court al so consi dered and wei ghed vari ous
non-statutory mtigation. (R359-60). That Court found, at the
conclusion of the weighing process, that the aggravation far
out wei ghed the mtigation, and sentenced Farina to death. (R360).
Thi s appeal foll ows.

SUMMARY OF THE ARGUMENT

The Neil issue contained in Farina's brief is procedurally
barred because Farina accepted the jury without renewing his
objection to the State's use of its perenptory challenges.
Al ternatively and secondarily, this claimhas no nerit because the
trial court did not abuse its discretionin granting the perenptory
chal l enges at issue. The trial court was in the best position to
determine the credibility of the reasons advanced for those
chal l enges, and that credibility determ nation should not be
di sturbed.

The "post-arrest statenment” of the defendant was properly
admtted at the guilt phase of his capital trial, as this Court has
previously determ ned. The jury in a resentencing proceedi ng i s not
expected to make its decision in a vacuum and the adm ssion of
evidence that was properly admtted at the original guilt phase
proceedi ngs cannot be prejudicial. There is no basis for relief.

During the original direct appeal proceedings before this
Court, the admssibility of certain statenents nade by the

defendant was litigated and decided adversely to Farina. In the
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resentenci ng proceedings, Farina filed a new notion to suppress
t hose statenents, which, in part, was based upon grounds that were
not raised earlier despite having been avail able and known to the
defendant at all tinmes. That is a procedural bar to litigation of
that claim Mreover, Farina cannot denonstrate prejudi ce because
the statenents were properly admtted in the guilt phase of his
capital trial, as this Court has previously determ ned.

The resentencing court properly denied Farina's notion to
sever because the severance issue was resolved against Farina by
this Court in the prior appellate proceedings. Because the
statenments on which the notion to sever is based have been
determ ned adm ssible by this Court, there can be no prejudice.

The three-part "victiminpact” issue is not a basis for relief
because such evidence is adm ssible under prevailing law, as this
Court found in the previous proceedi ngs. The evi dence at issue did
not becone a "feature of the trial", and, in fact, anmounted to only
a small portion of the evidence presented. Finally, the jury
instruction issue is not a basis for relief because the jury was
correctly instructed regardi ng the consideration of "victiminpact"
evi dence.

The sent enci ng court properly found t he hei nous, atrocious, or
cruel aggravating circunstance based upon the nental torture to
which M chelle Van Ness was subjected before she was kill ed.

The sentencing court properly found the cold, cal cul ated, and
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prenedi t at ed aggravat or based upon the evidence which established
that the murder of the witnesses was an integral part of the
robbery plan. The requisite heightened preneditati on exists, and
t he sentencing court properly found this aggravating circunstance.

The sentencing court properly found the avoiding arrest (or
"W tness elimnation") aggravator based upon the evidence which
established that the victins knew and coul d identify the defendant,
and that there was no other reason to kill (or try to kill) them
other than to elimnate potential w tnesses.

Death is not a disproportionate sentence in this case because
Ant hony Farina was a major participant in the robbery and nurder
-- without his active invol venent, the nurder woul d not have taken
pl ace. Death is the proper sentence.

Farina's nulti-part challenge to the constitutionality of the
Fl ori da death penalty act does nothing nore than advance argunents
t hat have been repeatedly rejected by this Court.

ARGUMENT

|. THE JURY SELECTI ON | SSUE

On pages 22-34 of his brief, Farina argues at length that the
State inproperly used two perenptory challenges against black
jurors. Farina alleges that this was in violation of Neil v. State,
457 So.2d 481 (Fla. 1984), and its progeny. This claim is
procedurally barred, and, alternatively, neritless.

In his brief, Farina alleges that his trial attorney "tinely
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obj ected", and, to the extent that an objection was raised when t he
State exercised a perenptory challenge, that is a correct factua
statenment. (TR1106; 1125). However, Farina ultimately accepted the
jury without renewing his challenges to the perenptory strikes at
i ssue. (TR1149). Under settled Florida law, the failure to renew
the challenge is a procedural bar to litigation of the claim on
appeal . See, Hudson v. State, 708 So.2d 256, 262 (Fla. 1998) ("...
this claim[is] procedurally barred because Hudson accepted the
jury without renewing his challenge".); Joiner v. State, 618 So. 2d
174 (Fla. 1993). Because this claimis procedurally barred, this
Court should deny relief on that basis wi thout reaching the nerits
of this claim

Al ternatively and secondarily, w thout waiving the procedural
bar defense set out above, this claimis not a basis for relief
because the trial court did not abuse its discretion in granting
t he perenptory chal l enge. See, Turner v. State, 645 So.2d 444 (Fl a.
1994). The prosecutor stated valid, race-neutral reasons for the
two perenptory strikes at issue, and, under settled Florida |Iaw,
the trial court should be affirned.

In addressing the procedure for handling a challenge to a
perenptory strike, this Court stated:

W recently «clarified +the guidelines concerning

perenptory chal |l enges. See Melbourne v. State, 679 So.2d

759 (Fla. 1996). In Melbourne, we stated that upon proper

obj ection by the party opposing the other side' s use of

a perenptory challenge on racial grounds, [footnote
omtted] the court nust ask the proponent of the strike
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to explain the reasons for the strike. 1Id. The burden of
production then shifts to the proponent of the strike to
offer a race-neutral reason for the strike. 1d. If the
explanation is facially race-neutral and the court
believes in light of the circunstances surrounding the
strike the explanation is not a pretext, then the strike
W Il be sustained. Id. The court's focus is not on the
reasonableness of the explanation but rather its
genuineness, and the trial court's determination, which
turns primarily on an assessment of credibility, will be
affirmed on appeal unless clearly erroneous. Id. at
764-64. Applying these guidelines to the instant case, we
affirm the trial court's decision. Accord Austin v
State, 679 So.2d 1197 (Fla. 3d DCA 1996).

Smith v. State, 699 So.2d 629, 636-37 (Fla. 1997). [enphasis
added] . When that standard is applied to the perenptory chal | enges
at issue, there is no basis for reversal because there is no abuse
of discretion.

Jur or Edwar ds

During prelimnary questioning by the Court, juror Edwards
stated that her son "had a drug related charge in North Carolina
four or five years ago”. (R75). During voir dire by the State, she
el aborated on that conviction:

M. Tanner: Thank you. Ms. Edwards, | certainly don't

want to enbarrass you, but | would |ike to ask you just

a question or two. You indicated your son had sone

trouble years ago. Can you tell us what his current

status is? Has he conme through those? Is he serving tine

sonmewher e?

Ms. Edwards: He's in a canp.

Tanner: In a canp?

M
Ms. Edwards: Yes.
M

Tanner: Is this a prison canp?
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Ms. Edwards: | just know he's in Sem nol e Johnson Canp.
I mean, he was with a group of guys that were supposed to
be selling. They never caught them at anything, because
he was there with them, as far as I know, they all went
to a camp.

M. Tanner: Ckay. They convicted themof selling dope or
drugs?

Ms. Edwards: Yes.
(R332-3). The State challenged Juror Edwards for cause on the
fol |l ow ng basis:

M. Tanner: W would challenge [ Ms. Edwards] for cause,
Your Honor. She said her son has been placed in a canp.
He's been there for five years for drug charges, along
with all of the other people that were involved in the
transactions. But she said that her son was really not
guilty, and that he shouldn't be there.

We don't think -- we don't believe that she could be fair
and inpartial in this matter because of the perceived
injustice that was inflicted upon her son.
(R1102-3). The Court deni ed the cause chall enge, and the State t hen
exerci sed a perenptory stri ke agai nst juror Edwards. (R1103-4). The
prosecutor imediately stated the followng reasons for that
perenptory strike:
M. Tanner: . . . She was quite hesitant, | felt, on her
position with regard to the death penalty. She said that
she could not 100 percent say that she was receptive or
favorable to the death penalty. For those reasons, plus
those stated in the cause [challenge], we would ask to
perenptorily excuse her.

(R1104).2%2 In sustaining the perenptory challenge, the trial court

22

Ms. Edwards had stated that "I've always had a pro and con”
concerning capital punishnment, and went on to say "So |'ve never
really come to a 100 percent death penalty onit". (R214-5). Wile
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st at ed:

The Court: Well, the basis in the Melbourne decision is
whet her the -- the challenge is a good faith chall enge,
and not necessarily whether the Court agrees with it, or
-- it's the credibility of the challenging attorney.

And without regard to whether -- what race Ms. Edwards
is, prosecutors very frequently challenge jurors for
t hose types of reasons. So | findit to be a race/neutral
reason that is very conmon in our systemfor chall enging

jurors.

So I find that it's not a race based challenge. The
reasons given are adequate. So I'Il sustain the
chal | enge.

(R1105-6). Those findings are not clearly erroneous, are in accord
W th Melbourne and Smith, supra, and shoul d not be di sturbed.

Juror Hilton

Farina al so chall enges the State's perenptory strike of juror
Hilton. (R1122). As with juror Edwards, the State initially sought
to challenge the juror for cause, and, when that challenge was
deni ed, exercised a perenptory strike. (R1122). The reasons stated

were as foll ows:

M. Tanner: Your Honor, we would ask you to consider her
for cause. She is the lady who was the juror who was
| ate yesterday, and | think it was nore than 30 m nutes.
It was closer to 40 or so minutes late. She held up the
entire proceedings. And then, |I'm not even sure who
asked the question, but | was sitting at counsel table
when one of the Defense |awers asked her sonething
yest erday about serving on the jury an she said, Yes, if
soneone woul d wake ne up

somewhat cryptic, that final conmment is, at the |east, properly
described as "hesitant", especially by one who had the benefit of
observation of the juror rather than a cold transcript.
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That indicated to nme that whatever that problemwas had
to do with her oversleeping. And we know what it costs
us yesterday, nearly an hour's worth of work, and a | ot
of peopl e waiting. In addition, she's very tentative
about the death penalty. She is in a church which is
very active in a prison mnistry. Wen | asked her about
Christian forgiveness, she seened fine until the end.
You know, Christian forgiveness versus | aw.

And finally she said, but alittle bit of that Christian
forgi veness mght creep in. And | think Christian
forgiveness is a wonderful thing, but when it can't be
separated froma juror's function, it's inappropriate.

So for those reasons, | ask to excuse her for cause.
(R1122-1123)

In sustaining the perenptory strike, the trial court found
that the State was not meking a racially-notivated chal |l enge, that
the chall enge was in good faith, and "I don't think he's lying to
me". (R1126-7). Those findings of fact are not clearly erroneous,
and shoul d not be disturbed. Melbourne, supra, Smith, supra.

The jury selection issue contained in Farina's brief is
procedurally barred and, alternatively, wthout nerit. Relief

shoul d be deni ed.

1. THE "POST- ARREST STATEMENT" CLAI M

On pages 35-42 of his brief, Farina argues that the tria
court should have granted his nmotion in Iimine to preclude the
adm ssion of a statenent he nmade during the course of a
conversation with his co-defendant brother. This Court previously
held Farina's statenent adm ssible, stating:

In this case, Anthony Farina's own incrimnating

statenents were admssible as admssions by a
party-opponent. See 8 90.803(18)(a), Fla.Stat. (1991).
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In these statenents, Anthony recounted the crinme in
mnute detail, including which victim died and the
specific wounds inflicted upon specific victins. Wile

nost of Anthony's comments focused on Jeffery's actions,

Ant hony did admt that he tied up the victinms. He al so

expressed regret that "[i]nstead of stabbing [the

victinms] in the back [I] shoul d have sliced their fucking
throats and then put sonething in front of the freezer

door so they couldn't open them ... [and] cut the phone

lines."

Farina (Anthony) v. State, 679 So.2d at 1157. In this proceeding,
Farina's position is that the statenent quoted above was not
rel evant to any aggravator, anounted to an inadm ssible "lack of
remorse” or "future dangerousness” argument, and that the
prejudicial effect of the statenment outwei ghed its probative val ue.
This argunent is based upon a m sapprehension of controlling | aw,
and is not a basis for relief.

Florida law is well settled that the jury in a resentencing
proceedi ng i s not expected to nake its sentenci ng reconmendation in
a vacuum and is entitled to receive evidence that serves to
famliarize themwith the facts of the underlying case. Wwike v.
State, 698 So.2d 817, 821 (Fla. 1997); Lawrence v. State, 691 So. 2d
1068, 1073-4 (Fla. 1997); Bonifay v. State, 680 So.2d 413, 419
(Fla. 1996); Teffeteller v. State, 495 So.2d 744, 745 (Fla. 1986).
The statement at issue served that function, and, contrary to
Farina's apparent claim was relevant to the penalty phase

proceedi ng, and did not inject an inproper "aggravator" into the

proceedi ngs. Moreover, and nost significantly, the statement was
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admitted at the original guilt phase proceeding. But for the fact
that this was a resentencing proceeding, the statenent at issue
woul d have been before the jury as a result of the guilt phase
testinony. For that reason, Farina cannot, by definition, showthat
he was prejudiced by the adm ssion of the statenment. TLawrence,
supra. Because he cannot show prejudice, there is no basis for
relief.

To the extent that further discussion of this claim is
necessary, neither of the decisions relied upon by Farina are
controlling. Kormondy v. State, 703 So.2d 454 (Fla. 1997) and
Derrick v. State, 581 So.2d 31 (Fla. 1991) both dealt with original
proceedi ngs in which the evidence at issue was i ntroduced, for the
first time, in the penalty phase of the capital trial. That is not
t he situati on here because Farina's statenent was i ntroduced during
the guilt phase of his first trial. Kormondy and Derrick have
nothing at all to do with the situation presented in this case.
Farina cannot show prejudice, and, for that reason, there is no
basis for reversal.?

I11. THE DENI AL OF THE MOTI ON
TO SUPPRESS STATEMENTS CLAI M

On pages 42-49 of his brief, Farina argues that the tria

court should have granted his notion to suppress his statenents
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The St ate does not concede that there was any error associated with
the adm ssion of the statenent. The fact that Farina can never
establish prejudice trunps all other possible argunents.
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that were recorded on May 11, 1992, between Farina, his brother,
and John Henderson (the other defendant). The adm ssibility of
these statenents was rai sed on direct appeal and deci ded adversely
to Farina. Farina v. State, 679 So.2d at 1154.2% \Wen Farina fil ed
a new notion to suppress the statenents, the State filed a Mtion
to Strike, which was granted. (R299; 585). For the reasons set out
bel ow, the trial court properly granted the notion to strike.

As this Court is well aware, Florida has a series of regularly
applied and routinely enforced procedural rules which exist to
insure that clainms are raised and litigated at the first avail able
opportunity. The "contenporaneous objection rule" is such a
procedural rule, as is the conmponent of Florida Rule of Criminal
Procedure 3.850 which procedurally bars litigation in a coll ateral
attack proceeding of clains that were or could have been rai sed on
direct appeal. Rule 3.850(c), Fla.R.Crim.P. Yet another exanpl e of
a procedural rule that functions to insure that clains are raised
and litigated at the earliest opportunity is the | ongstandi ng (and
rarely litigated) rule that a defendant cannot, in the context of
a resentenci ng proceeding, relitigate i ssues which could have been
raised during the first appeal. Harvard v. State, 414 So.2d 1032
(Fla. 1982). That is what Farina is attenpting to do in this case.

Farina cannot legitimately argue that he did not litigate the

24

The primary issue in the first appeal was apparently whether a
Bruton violation occurred. Farina v. State, 679 So.2d at 1155.

29



denial of the notion to suppress during his first appeal to this
Court. Further, Farina cannot claim that the current basis for
suppression was included in the first such notion, even though it
was avail able and known at the time and coul d have been incl uded
t herei n had counsel chosen to do so.? Because that is so, it stands
reason on its head to suggest that Farina can seek suppression of
a statenment on grounds that have | ong been avail able to hi mbut yet
were not raised at the first avail abl e opportunity in the course of
the proceedings. Farina' s tactics fly in the face of any concept of
orderly litigation, and this Court should not countenance this
attenpt to engender confusion in an attenpt to gai n sone advant age.
Farina had the opportunity to seek suppression on these grounds but
el ected not to, apparently in favor of an argunent that forner
counsel believed to be stronger. He is not entitled to a second
bite at the apple, and the trial court should be affirned.

To the extent that further discussion of this issue is
necessary, there are several additional reasons that this claimis
not a basis for relief. First, there can be no serious argunent
that the claimraised in brief is not procedurally barred for Rule
3.850 purposes because it could have been but was not raised on

direct appeal. The result in the context of this case should be no

25
On page 44 of his brief, Farina asserts that the clains now raised
"had not been litigated originally, contrary to the State's
argunent”. In fact, the State argued that the clains could have
been or were raised on direct appeal. (R299).
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different -- a contrary rule would |l ead to a conti nual reopening of
cases. That is the reason for the law of the case rule, and this
Court should apply it here. Second, at I|east insofar as the
statenents nade by Jeffrey are concerned, Anthony Farina has no
standing to challenge their adm ssibility on the asserted grounds.
Because that is so, there is no basis for suppression. The grounds
asserted on appeal focus on an asserted deficiency as to statenents
made by Jeffrey Farina, and, for that reason alone, Anthony
Farina's notion was properly stricken. Finally, to the extent that
Farina attenpts to refer back to Caim Il, such argunent is
nmeritless because there can be no prejudice for the reasons set out
above.

V. THE DENIAL OF THE MOTI ON TO SEVER CLAI M

On pages 50-54 of his brief, Farina argues that the tria
court erred in denying his notion to sever his case fromthat of
his co-defendant. The notion is based upon the adm ssion of the
statenents discussed in connection with issues Il and |11, above,
and is not a basis for relief for the sane reasons.

During his | ast appearance before this Court, Farina raised a
simlar issue. This Court denied relief, stating:

Farina argues in Issue 6 that he was denied a fair trial

because he was tried with a codefendant and that

codefendant's incrimnating statenents were offered at

trial when Farina could not cross-examne the

codefendant. Police nonitored conversations between

Jeffery and Anthony Farina on two occasions while the

Farinas were in custody and sitting in a police car. In
t hese conversations, the Farinas discussed the crines.
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We have held that a person in custody in the back of a

police car has no right of privacy. State v. Smith, 641

So. 2d 849, 851 (Fla. 1994).

Ant hony Farina argues that the adm ssion of Jeffery's

statenents viol ated his Si xth Anendnent ri ght to confront

W tnesses as explained in Bruton v. United States, 391

US 123, 88 S. . 1620, 20 L.Ed.2d 476 (1968). W find

no Confrontation Cl ause vi ol ati on under the circunstances

of this case.
Farina (Anthony) v. State, 679 So.2d at 1154-55. To the extent that
the claimcontained in Point IV of Farina's Initial Brief iS the
sanme issue that was raised in the prior proceeding, there is no
basis for reversal because the statenents at issue have already
been found adnissible.? Farina's argunent to the contrary has no
| ogi cal or |egal basis because it ignores the fundanental fact that
there can be no error in the adm ssion of the statements at the
resentenci ng proceedi ng because those statenments were properly
admtted at the original guilt phase. If the statenents were
adm ssible at the guilt phase, and this Court held that they were,
there can be no error in the adm ssion of the statements on
resentencing. Any other result defies logic. Farina cannot
denonstrate prejudice as a matter of | aw, Harvard, supra, and there
is no basis for relief. The denial of the notion to sever shoul d be

affirmed in all respects.

To the extent that the asserted grounds for severance differ

26

Farina does not claim that the statenents at issue in the
resentencing differed in any respect fromthe statenents that this
Court found adm ssible in the prior opinion.
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fromthe grounds that were previously before this Court, the lawis
clear that such relitigation of a previously-decided i ssue on new
grounds is inappropriate. See, Harvard, supra.?

To the extent that Farina clains, on page 54 of his brief,
that the admssion of the statenents deprived him of an
"indi vidual i zed sent enci ng process", that clai mcoul d have been but
was not raised in the prior proceedi ng, and cannot be litigated for
the first tinme on resentencing. See, Harvard, supra. |n any event,
this claimis a logical inpossibility because the statenents were
properly admtted in the guilt phase proceeding. Further, the
assertion that "[t]he trial court found that the Appellant was only
an acconplice to the nmurder and that his role was mnor" is
incorrect. In the sentencing order, the trial court found as a fact
that Farina was a "major participant” in the nurder of Mchelle Van
Ness. (R358). The trial court should be affirnmed in all respects.

V. THE "VI CTI M | MPACT" EVI DENCE | SSUE

On pages 54-69 of his brief, Farina argues that the tria
court should have (1) granted his notion to exclude victiminpact
evi dence, (2) not all owed that evidence to becone a "feature of the
trial"™, and (3) given his |limting instruction to the jury
regardi ng such evidence. None of those "issues" are grounds for

reversal of the trial court.

27

The notion was argued at (R226-238).
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A. The Denial of the Mtion to Excl ude

The trial court properly denied Farina's notion to exclude

"victiminpact" testinony because, under the prior decision of this

Court

in this case, such evidence is adm ssible. This Court held:

On remand, however, the State may present victiminpact
testinmony that conports wth the decision in Payne v.
Tennessee, 501 U.S. 808, 111 S. Ct. 2597, 115 L. Ed.2d 720
(1991). See also windom v. State, 656 So.2d 432 (Fla.
1995); Burns v. State, 609 So.2d 600, 605 (Fla. 1992).

Farina (Anthony) v. State, 679 So.2d at 1158. In the co-defendant's

case,

this Court addressed the issue in nore detail:

[OQn remand, the State should be allowed to present
victiminpact testinony that conports with the dictates
of decisions fromthe United States and Florida suprene
courts. The United States Supreme Court has held that

if the State chooses to permt the adm ssion
of victim inpact evidence and prosecutori al
argunent on that subject, the E ghth Armendnent
erects no per se bar. A State may legitimtely
conclude that evidence about the victim and
the inpact of the nurder on the victims
famly is relevant to the jury's decision as
to whether or not the death penalty shoul d be
i nposed. There is no reason to treat such
evidence differently than other relevant
evi dence is treated.

Payne v. Tennessee, 501 U.S. 808, 827, 111 S. C. 2597,
2609, 115 L.Ed.2d 720 (1991). In Payne the Court receded
from holdings in Booth v. Maryland, [482 U.S. 496, 107
S.Ct. 2529, 96 L. Ed.2d 440 (1987)], and South Carolina v.
Gathers, [490 U.S. 805, 109 S.C. 2207, 104 L.Ed.2d 876
(1989)] that victiminpact evidence was inadm ssible in
capi tal sentencing proceedi ngs. Payne, 501 U. S. at 830 n.
2, 111 S.. at 2611 n. 2. The only part of Booth that
Payne did not overrule was "that the admission of a
victim's family members' characterizations and opinions
about the crime, the defendant, and the appropriate
sentence violates the Eighth Amendment." Id
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Thus, on remand, the State may present victim inpact

evi dence that conports with Payne. See Windom v. State,

656 So.2d 432 (Fl a.1995); Burns v. State, 609 So.2d 600,

605 (Fla.1992).
Farina (Jeffrey) v. State, 680 So.2d at 399 [enphasis added]. In
light of the clear holding from this Court that victim inpact
evi dence is admi ssible, the trial court would have conmtted error
had it adopted Farina's argunent and ruled to the contrary.
Li kewi se, in Bonifay, this Court held:

Clearly, the boundaries of relevance under the statute

i ncl ude evi dence concerning the i npact to fam |y nenbers.

Fam |y nenbers are uni que to each ot her by reason of the

rel ationship and the role each has in the famly. A loss

to the famly is a loss to both the community of the

famly and to the larger community outside the famly.

Therefore, we find this testinony rel evant.
Bonifay v. State, 680 So.2d 413, 419-420 (Fla. 1996).The trial
court properly denied the notion to exclude.

B. The "Feature of the Trial" Caim

The second conponent of this claimis Farina's claimthat the
victim inpact evidence becane a "feature of the trial". That
argunment sinply has no factual basis. According to Farina, the
vi cti minpact testinony consisted of "over 67 pages worth of highly
enotional, repetitive and prejudicial testinony." Tnitial Brief at
69. However, those 67 pages worth of testinobny are contained in a
transcript that, fromopeni ng argunent to final summati on, consists

of 1172 pages. Stated differently, the testinony that Farina clains

was a feature of the trial takes up about six percent of the
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record. Incontrast, the testinony of Farina' s nother al one goes on
for 82 pages. (R1935-2017). Wen the "victiminpact"” testinony is
considered in the context of the entire trial, as it nust be, it
clearly did not becone a feature of the trial. It was |egal
evi dence that was properly admtted under controlling |aw

To the extent that Farina argues that the jury's advisory
sentencing recommendation was influenced by the victim inpact
evidence ( Initial Brief at 69), that argunent is wholly specul ative
and | acks any legal basis. In any event, and to the extent that
this argunent deserves a response, this Court has al ready hel d t hat
victim inpact evidence was inproperly excluded in Farina's prior
trial. Farina, supra.

To the extent that further argunent is necessary, as Justice
O Connor stated in Payne:

In ny view, a State may legitimtely determ ne that

victim inpact evidence is relevant to a capital

sent enci ng proceeding. A State may deci de that the jury,

before determ ning whether a convicted nurderer should

recei ve the death penalty, should knowthe full extent of

t he harmcaused by the crime, including its inpact on the

victims famly and community. A State nay decide al so

that the jury should see "a quick glinpse of the life

petitioner chose to extinguish," Mills v. Maryland, 486

us 367, 397, 108 S.Ct. 1860, 1876, 100 L.Ed.2d 384

(1988) (REHNQUI ST, C.J., dissenting), toremnd the jury

that the person whose life was taken was a uni que human

bei ng.
Payne v. Tennessee, 111 S. Q. at 2611 (concurring opinion).

Fur t her nor e,

"Murder is the ultinmate act of depersonalization.”
Brief for Justice For All Political Commttee et al. as
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Amici Curiae 3. It transfornms a |iving person wi th hopes,

dreans, and fears into a corpse, thereby taking away al

that is special and unique about the person. The

Constitution does not preclude a State fromdeciding to

gi ve sonme of that back.
Payne v. Tennessee, supra, at 2612. The sentence should be affirned
in all respects.

C. The Jury Instruction Issue

The third conponent of this claimis Farina's claimthat the
trial court did not give "limting instructions to the jury
regarding its use of [the victiminpact] evidence". Initial Brief
at 68. This argunent is based on an invalid factual basis, because

the jury was specifically instructed that:

You have heard evidence concerning Michelle Van Ness from
friends and members of her family. This evidence is
neither an aggravating circumstance nor any part of an
aggravating circumstance which you may consider in
rendering your verdict. However, you may consider this
evidence so far as it demonstrates her uniqueness as an
individual human being and the resultant loss to the
community's members by her death.

(R343). That instruction, which was included in the final jury
instructions, (R2409) is clearly a "limting instruction" that
infornms the jury as to how victim inpact evidence is to be
utilized. That instruction is at |east as detailed as the
instruction that was upheld in Alston v. State, 23 Fla. L. Wekly
S453 (Fla. 1998), and in all respects conplies with windom, supra.
The contrary claim contained in Farina's brief is based upon an

erroneous view of the record. The sentence should be affirned in
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all respects.?®

VI. THE HEI NOUS, ATROCI QUS, OR CRUEL
AGGRAVATOR WAS PROPERLY FOUND

On pages 70-73 of his brief, Farina argues that the sentencing
court inproperly found t he hei nous, atrocious, or cruel aggravating
circunstance. For the reasons set out below, there is no error.

In finding that the heinous, atrocious, or cruel aggravator
applied in this case, the sentencing court stated:

The capital felony was especially hei nous, atrocious, or
cruel. To Mchelle, this was not an instantaneous or
near - i nst ant aneous death si nply because her death was by
gunfire. The defendants subjected Mchelle Van Ness to
extrenme terror and nental torture during her final
consci ousness. She begged for her |life and cried know ng
she was about to die. She verbally expressed her fears as
she wat ched t he def endant s’ preparations and cont enpl at ed
her death. These thoughts and fears were reinforced as
she was tied up for the execution and as she heard the
first shots fired. The other intended victins nay not
have been as acutely aware of their inpending death as
M chel Il e, but she knew exactly what was about to happen,
and her nental anguish was real and excruciating. The
Court realizes that the cruel nature of this case focuses
on the nental and enotional cruelty rather than on any
physi cal torture. Accordingly, the Court only gave this
factor noderate wei ght.

(R357). Those findings of fact are supported by the evidence, are
not clearly erroneous, and should be affirmed in all respects.

The prem se of Farina's argunent seens to be that because this

28
The instructions reproduced at page 56 of the Initial Brief were

pre-testinony instructions -- the final instruction given
i medi ately before deliberations began is set out above. That
instruction includes all of the concepts contained in the

instruction that Farina wanted given during trial. Because he got
what he wanted, he should not be heard to conpl ain.
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was a gunshot nurder that was unacconpanied by "torture", the
hei nous, atrocious, or cruel aggravator does not apply.? Despite
Farina's efforts to argue that the heinous, atrocious, or crue
aggravating circunstance does not apply, the facts in this case are
little different from the facts of Henyard v. State, where this
Court upheld the application of the heinous, atrocious, or cruel
aggravator. In Henyard, this Court held:

We have previously upheld the application of the hei nous,
atrocious, or cruel aggravating factor based, in part,
upon the intentional infliction of substantial nenta
angui sh upon the victim See, e.g., Routly v. State, 440
So.2d 1257, 1265 (Fla. 1983), and cases cited therein.
Moreover, "[f]ear and enotional strain may be consi dered
as contributing to the heinous nature of the nmurder, even
where the victims death was alnost instantaneous.”
Preston v. State, 607 So.2d 404, 410 (Fla. 1992), cert.
denied, 507 U.S. 999, 113 S. . 1619, 123 L.Ed.2d 178
(1993). In this case, the trial court found the heinous,
atrocious or cruel aggravating factor to be present based
upon the entire sequence of events, including the fear
and enotional trauma the children suffered during the
epi sode culmnating in their deaths and, contrary to
Henyard' s assertion, not nerely because they were young
children. (FN16) Thus, we find the trial court properly
found that the heinous, atrocious, or cruel aggravating
fact or was proved beyond a reasonabl e doubt in this case.

(FN16) The sentencing order reads in pertinent
part:

After shooting Ms. Lew s, Henyard and Smalls
rolled Ms. Lewis' unconscious body off to the
side of the road. Henyard got back into M.
Lew s' car and drove a short di stance down the

29
Farina also briefly argues that there was no "intent" that the
mur der be heinous, atrocious, or cruel. The intent argunent has

been rejected by this Court. Guzman v. State, 721 So.2d 1155 (Fl a.
1998) .
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deserted road, whereupon Henyard stopped the
car.

Jasm ne and Jam | ya, who had been in conti nual
cl ose approximati on and earshot of the rapes

and shooting of their nother, were continuing
to plead for their nother; "I want ny Momy,"

"Momy, " "Momy."

After stopping the car, Henyard got out of M.

Lew s' vehicle and proceeded to |ift Jasm ne

out of the back seat of the car, Jam|ya got

out w thout help. Then both of the pleading

and sobbing sisters, were taken a short

di stance from the car, where they were then

executed, each with a single bullet to the

head.
Henyard v. State, 689 So.2d 239, 254 (Fla. 1996). The facts of this
case are functionally identical to the facts in Henyard, and the
result should be the same. Mchelle's murder was especially
hei nous, atrocious, or cruel based upon the fear and enotiona
strain she suffered before she was shot in the head, after having
been tied with her hands behi nd her back and having w tnessed two
of her co-workers being shot, knowing that she was next. The
sentencing court properly found the heinous, atrocious, or cruel
aggravator. The sentence of death should be affirnmed in all
respects.

Alternatively and secondarily, even if the heinousness

aggravator should not have been found, any error was harnl ess
beyond a reasonable doubt because, even w thout the heinous,

atrocious, or cruel aggravator, death is still the proper sentence.

Demps v. State, 714 So.2d 365, 367 (Fla. 1998); Geralds v. State,
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674 So.2d 96, 105 (Fla. 1996); Guzman v. State, 721 So.2d 1155
(Fla. 1998); Rolling v. State, 695 So.2d 278 (Fla. 1997) (death
sentence proportionate where trial court found that four
aggravators, including HAC, prior violent felony conviction,
mur ders during conm ssion of burglary or sexual battery, and cold,
cal cul at ed and preneditated outwei ghed two statutory mtigators and
significant nonstatutory mtigation).

VI1. THE COLD, CALCULATED, AND PREMEDI TATED
AGGRAVATI NG Cl RCUMSTANCE WAS PROPERLY FOUND

On pages 74-78 of his brief, Farina argues that the tria
court should not have found the cold, cal cul ated, and preneditated
aggravator. This aggravator was properly found for the foll ow ng
reasons.

In finding the cold, calculated, and preneditated aggravating
ci rcunst ance, the sentencing court made the follow ng findings:

The capital felony was a honmi cide and was commtted in a
cold, calculated, and preneditated manner w thout any
pretense of noral or |egal justification. The defendants
went about planning to nurder calmMy and wth cool
reflection. No evidence even suggested the death was a
product of an enotional frenzy, panic or a fit of rage.
The def endants knew fromthe begi nning of their Taco Bel

pl ans that they would have to execute w tnesses. Their
target was Taco Bell because of Anthony's famliarity
wth the restaurant, its enployees and procedures.
Ant hony further prepared by nmaking a quick visit to the
restaurant just before the robbery to see who was
wor ki ng. Their preparations included purchasing the
bullets that killed Mchelle -- bullets that were not
weapons of conveni ence di scovered at the scene at the
last nonment. The Court rejects as unbelievable the
suggestion that the defendants' el aborate pl ans were nade
wi thout thinking about the inevitable problem of
enpl oyee/ wi t nesses who woul d know t hemand coul d i dentify
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t hem After Anthony's prelimnary visit to the
restaurant, but before the robbery, the Fari nas di scussed
the fact that Anthony knew three of the enployees who
were working that night. The Court also rejects as
unbel i evabl e the explanation that the bullets were only
to be used in self-defense, if necessary. Death of
W tnesses was an i ntegral part of the defendants' plan at
| east as early as the purchase of the bullets and ot her
supplies. Furthernore, the cold and cal cul at ed nat ure of
their plan is denonstrated by the nethodical way the
def endants rounded up the victins. Herded them into a
confined execution area where they were easier to
control, tried to calmand control themw th cigarettes
and false words of confort, and announced "one | ast
precaution" before rounding them up and beginning to
shoot. Anthony's comment, "Your call " to Jeffery
just before the shooting and stabbi ng began was further
proof of the decision to carry out plans to Kkill.
Hei ghtened preneditation is clearly present in these
facts, and none of the enployees offered any resistance
to give the defendants any pretense of self-defense or
any other noral or legal justification. The Court has
given this factor great weight.

(R357-8). Those findings of fact, and the credibility
determ nations contained therein, are not clearly erroneous, are
supported by the record, and should be affirned in all respects.
Under settled Florida | aw
Wi | e "hei ght ened preneditation” may be inferred fromthe
circunstances of the killing, it also requires proof
beyond a reasonable doubt of "preneditation over and
above what is required for wunaggravated first-degree
murder." walls [v. State], 641 So.2d [381] at 388 [Fl a.
1994]. The "plan to kill cannot be inferred solely from
a plan to commt, or the conm ssion of, another felony."
Geralds v. State, 601 So.2d 1157, 1163 (Fl a.1992).
Brown v. State, 721 So.2d 274 (Fla. 1998). However, as this Court
has hel d:
In order to prove the existence of the CCP aggravator,

the State nust show a heightened | evel of preneditation
establishing that the defendant had a careful plan or
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prearranged design to kill. Rogers v. State, 511 So.2d
526, 533 (Fla.1987), cert. denied, 484 U S. 1020, 108
S.C. 733, 98 L.Ed.2d 681 (1988). Here, the State proved
such a prearranged plan to kill. Cold, calculated,
premeditated murder can be indicated by the circumstances
showing such facts as advance procurement of a weapon,
lack of resistance or provocation, and the appearance of
a killing carried out as a matter of course. Swafford v.
State, 533 So.2d 270 (Fla.1988), cert. denied, 489 U.S.
1100, 109 S.&. 1578, 103 L.Ed.2d 944 (1989). :
Although West and Smith were not the actual subjects of
the planning, this fact does not preclude a finding of
cold, calculated premeditation. Heightened premeditation
necessary for a CCP finding does not have to be directed
toward the specific victim. Sweet v. State, 624 So.2d
1138, 1142 (Fla.1993), cert. denied, 510 U.S. 1170, 114
S.Ct. 1206, 127 L.Ed.2d 553 (1994), citing Provenzano v.
State, 497 So.2d 1177, 1183 (Fla. 1986), cert. denied,
481 U. S. 1024, 107 S.Ct. 1912, 95 L. Ed. 2d 518 (1987). The
focus of the CCP aggravator is the manner of the killing,
not the target. I1d. In addition, we find no pretense of
| egal justification based on self-defense because there
is no colorable claimthat the nurders were notivated out
of self-defense. See Christian v. State, 550 So.2d 450
(Fla. 1989), cert. denied, 494 U.S. 1028, 110 S.Ct. 1475,
108 L.Ed.2d 612 (1990); Banda v. State, 536 So.2d 221
(Fla. 1988), cert. denied, 489 U.S. 1087, 109 S. Ct. 1548,
103 L. Ed.2d 852 (1989). Here, the record clearly shows
that the notivation for the nurders was retribution.

Bell v. State, 699 So.2d 674, 677-8 (Fla. 1997) [enphasis added].
Li kewi se, the law is clear that:

Pursuant to Jackson, the follow ng four el ements nust be
proven in order for the CCP aggravator to be applicable:
(1) the nurder nust be the product of cool, calm
reflection rather than pronpted by enotional frenzy,
panic, or a fit of rage; (2) the murder nust be the
product of a careful plan or prearranged design; (3)
t here nust be "hei ghtened preneditation,” over and above
the preneditation required for unaggravated first-degree
nmurder; and (4) there nmust be no pretense of noral or
| egal justification for the nurder. Jackson, 648 So. 2d at
89; Walls v. State, 641 So.2d 381, 387-88 (Fla. 1994),
cert. denied, 513 U.S. 1130, 115 S.Ct. 943, 130 L. Ed. 2d
887 (1995).
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The evi dence presented at trial establishes that all four
of these elenments were present in this case and that the
trial court properly found that the CCP aggravator
applied to Monique Stow s nurder. The evi dence supports
the State's theory that the nurder was the product of
cool, calmreflection rather than pronpted by enoti onal
frenzy, panic, or a fit of rage. Wen Jones went to San
Pabl o Motors on March 3, 1994, he had no noney to pay for
the car. Jones knew that ©Monique worked in the office
with her father. After Jones retrieved his pistol from
the car, he immediately sought her out while she was
washi ng her hands in the bathroomand killed her so that
there would be no wwtness to her father's nurder. Jones
shot her twice in the head at close range, an
execution-style killing. Coldness exists beyond any
reasonabl e doubt .

The evi dence al so established that Moni que was not killed
as an afterthought or during Jones' escape after he shot
Ezra Stow but as part of a careful plan or prearranged
design to kill Mnique and then kill her father. Ezra
Stowtestified at trial that he heard two gunshots ri ght
before Jones cane into his office and began shooting at
him Ezra Stow s testinmony, in conjunction with the
ballistics and crine scene evidence, proved that Jones
shot Moni que first and then went into the office and shot
Ezra Stow before Ezra had a chance to pull his gun out of
its holster. These facts show that the nurder was
commtted in a cal cul ated fashion.

The evi dence adduced at trial further established that
Jones kil l ed Monique Stow wi th hei ght ened preneditation.
Al t hough Jones went to the car lot for the alleged
pur pose of paying off the worthl ess check, he brought no
nmoney with him and i nstead brought a pistol. He went to
the car lot near closing tine and waited to retrieve the
gun from his car until he knew that only Stow and his
daughter would be in the trailer. Wen he returned to the
trailer after retrieving his gun, he i medi ately went to
t he bat hroom and shot Monique Stowtw ce in the head and
then proceeded to Ezra Stow s office to do the sanme to
him The evi dence supports the trial court's findingthat
Jones formed his plan to murder the Stows in advance of
March 3 and that his nurder of Monique Stow was not a
spur-of -the-noment act or one involving only a short
period of preneditation. Hei ghtened preneditation exists
beyond any reasonabl e doubt.



Additionally, there is absolutely no evidence present in

the record suggesting that Jones had a |legal or nora

pretense of justification for nurdering Mnique Stow.

Addi tionally, Jones' appellate brief does not assert the

exi stence of a pretense of noral or legal justification

for the nmurder. We therefore conclude that the trial

court properly found that the CCP aggravator applied in

this case.

Jones v. State, 690 So.2d 568, 571-2(Fla. 1996). See also, Franqui
v. State, 699 So.2d 1312, 1324 (Fla. 1997) ("W agree this evidence
supports the trial court's finding that not only was the robbery
carefully planned i n advance, but there was al so a plan for Franqu

to shoot and kill the bodyguard, the victim here. In sum we
conclude that the trial court did not err in finding the cold,
cal cul ated, and preneditated aggravator."); Eutzy v. State, 458
So.2d 755 (Fla. 1984) (firearm procured in advance, no sign of
struggle, and victimshot once in the head execution-style). Wen
the facts of this case are evaluated in accord with settled Florida
law, it is clear that Mchelle's nmurder was cold, calcul ated, and
prenedi tated. The sentence should be affirnmed in all respects.

Al ternatively and secondarily, even if it was error to find
the cold, calculated, and preneditated aggravator, any error is
harm ess because death is the appropri ate sentence, anyway. Demps,
supra,; Geralds, supra, Guzman, supra,; Henyard, supra,; Rolling,

supra.

VIIl. THE "AVO DI NG ARREST"
AGCRAVATI NG Cl RCUMSTANCE CLAI M

On pages 79-82 of his brief, Farina argues that the sentencing
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court erroneously found that the nmurder was conmtted for the
pur pose of avoiding a |awful arrest. This aggravator was properly
found for the reasons set out bel ow

In finding that Mchelle was nurdered for the purpose of
avoiding a lawful arrest, the sentencing court entered the
foll ow ng findings:

The capital felony was commtted for the purpose of
avoiding or preventing a lawful arrest or effecting an
escape from custody. The evidence proving this
aggravating factor includes the defendants' know edge
t hat because of Anthony's previous enploynent at this
Taco Bel |l some of the enpl oyees woul d know hi m Ant hony's
visit to the restaurant shortly before the robbery to see
who was working verified that the were in fact wtnesses
who could identify himif they carried out their plans.
After receiving the noney wthout resistance, the
def endants nethodically noved the victins to a small
confined area of the restaurant to facilitate their
execution. Just before the killings the brothers
di scussed the need to elimnate the w tnesses who knew
them This, coupled with the execution style shooting of
the victimw tnesses clearly denonstrates the intent to
elimnate witnesses to avoid detection and arrest. The
Court gave this factor great weight.

(R356). Contrary to Farina's assertions, Mchelle's nmurder is a
classic exanple of a nurder commtted for the purpose of
elimnating wtnesses. This Court has repeatedly upheld the
avoiding arrest aggravator in cases presenting substantially
i dentical facts.

I n uphol ding the trial court's finding of the avoi ding arrest
aggravating circunstance in a remarkably sim|lar case, this Court
st at ed:

In Riley v. State, 366 So.2d 19 (Fla. 1978), this Court
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for the first tine broadened the application of the avoid
arrest aggravator to enconpass the nurder of a witness to
a crinme in addition to law enforcenent personnel.
However, this Court cautioned that

the nmere fact of a death is not enough to
invoke this factor when the victimis not a
law enforcement official. Proof of the
requisite intent to avoid arrest and detection
nmust be very strong in these cases.

ld. at 22; see also Gore v. State, 706 So.2d 1328, 1334
(Fla. 1997).

In Riley, the defendant and an acconplice entered the
busi ness where the defendant worked for the purpose of
robbing it. See 366 So.2d at 20. They then threatened the
defendant's three present coworkers with pistols, forced
themto lie on the floor, bound and gagged t hem and t hen
shot themin the head. See id. In light of the fact that
the victinms knew the defendant and were i nmobilized and
rendered hel pl ess, coupled with one of the perpetrator’'s
expressed concern for subsequent identification, this
Court found that the record supported only one
interpretation -- that the victins were killed to avoid
identification. See id. at 22.

Jennings v. State, 718 So.2d 144, 151 (Fla. 1998). The facts of
Jennings are eerily simlar to the facts of this case. In that
case, this Court stated:

Here, as in Riley, it is significant that the victins all
knew and could identify their killer. Wiile this fact
alone is insufficient to prove the avoid arrest
aggravator, see Consalvo, 697 So.2d at 819, there was
further evidence presented that Jenni ngs used gl oves, did
not use a mask, and stated that if he ever committed a
robbery, he would not | eave any w tnesses.

Al so, the facts of the present case showthat the victins
had been bound. Victim Siddle's hands were bound behi nd
her back wth electrical tape when her throat was
sl ashed. Wiile the remaining two victine (Smth and
Wggins) had freed their hands, no evidence of their
resistance (i.e., defensive wounds on Jennings,
fingernail scrapings fromthe victins, etc.) was entered
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into evidence. Further, all three victins were confined
to the freezer, and any imediate threat to Jennings
coul d have been el i m nated by sinply cl osing and securing
the freezer door. Instead, Jennings slashed the throats
of all three victins.

As recogni zed by the trial court, based on the evidence
inthis case there was no reason to kill at |east two of
the victins except to elimnate themas wtnesses to the
first nurder. See, e.g., Willacy v. State, 696 So.2d 693,
696 (Fla.), cert. denied, --- US ----, 118 S.C. 419,
139 L. Ed. 2d 321 (1997); Thompson v. State, 648 So.2d 692,
695 (Fla. 1994); Correll v. State, 523 So.2d 562, 568
(Fla. 1988). Further, the manner of killing here
(consecutive throat slashings) was not of a nature that
could be considered reactionary or instinctive and
further supports the finding that the dom nant notive for
killing at least two of the victime was to avoid
identification. Cf. Robertson v. State, 611 So.2d 1228,
1232 (Fla. 1993) (finding insufficient evidence to
support avoid arrest aggravator where "[t]he facts
indicate that [the appellant] shot [the victin]
instinctively and without a plan to elimnate her as a
w tness"). Accordingly, we find substantial conpetent
evidence to support the trial court's finding that,
beyond a reasonabl e doubt, the dom nant notive for the
murders of two of the victinse was the elimnation of
W tnesses in order to avoid prosecution.

Jennings v. State, 718 So.2d at 151.

All of the essential elenents present in Jennings exist in
this case, as well. Because that is so, Farina' s argunent that the
avoi ding arrest aggravator does not apply to him has no | egal
basi s. Conpetent substantial evidence supports the findings of the

sentencing court, and the sentence of death should be affirnmed. 3

30

Farina also argues that the trial court gave too much weight to
this aggravator. The law is settled that the weight given to an
aggravating circunstance is a matter for the sentencing court. See,
Wuornos v. State, 644 So.2d 1012, 1018 (Fla. 1994); Foster v.
State, 679 So.2d 747, 756 (Fla. 1992) ("Deciding the weight given
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Alternatively and secondarily, any error was harm ess beyond
a reasonable doubt because death is the proper sentence even
wi thout this aggravator. Demps, supra, Geralds, supra,; Guzman,
supra,; Rolling, supra.

| X. THE PROPORTIONALITY CLAIM

On pages 82-92 of his brief, Farina argues that his death
sentence is disproportionate. The basis of that claimis sonmewhat
unclear, but it appears to be based, at least in part, on an
incorrect reading of the sentencing order.

The fundanmental prem se underlying the proportionality issue
is Farina's claimthat the sentencing court found as a mtigator
that he "was an acconplice and his participation was relatively
mnor". Initial Brief, at 83. That is an inaccurate representation
of the findings of the sentencing court. The relevant portion of
the sentencing order reads as foll ows:

The defendant was an acconplice in the capital felony

committed by Jeffery Farina and his participation was

relatively mnor. The facts are as stated above. The

Court finds that Anthony did not fire the shot that

killed Michelle Van Ness, but that his participation in

the crime was major. The defendant and Jeffery planned

the evening as full partners. Anthony was the masterm nd

behi nd the plans; his need for noney to nove his children

was t he basic notivation for planning the entire evening.
It was Anthony's famliarity wth the Taco Bel

toamtigating circunstance is within the discretion of the trial
court, and atrial court's decision will not be reversed because an
appel | ant reaches t he opposite concl usion. See Dougan v. State, 595
So.2d 1 (Fla.), cert. denied, 506 U S. 942, 113 S. C. 383, 121
L. BEd. 2d 293 (1992)."); Bonifay, supra, at n. 6; Guzman, supra.
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restaurant and its enpl oyees that provided the target of
t he pl ans. Ant hony bought the bullets and hel d the gun as
Jeffery tied up the nmale victins. After the gun msfired
and the kni fe becane t he weapon of choi ce, Anthony stood
beside his brother, held the gun and handed Jeffery the
knife for the killing of Kim Gordon. According to at
| east one witness, it was Anthony who held Kimls head
down while Jeffery tried in vain to shove the knife into
her skull and then her spine. Anthony kept the victins
relatively subdued wi th cigarettes and words of assurance
as they were herded into the cool er for execution. Rather
t han bei ng words of disclaimer or refusal to nurder, as

Ant hony has clained, his statenent "Your call ..." to
Jeffery was an indication of approval for Jeffery to
begin the killing. Anthony was totally involved in the

crime frombeginning to end. Wthout Anthony and Heffery

acting in concert, the death would not have occurred.

Therefore, the Court has given his role as an acconplice

little weight.

(R358). Those findings of fact are supported by conpetent
substanti al evidence, and shoul d not be disturbed.

Florida law is well settled that the decision as to the
relative weight afforded mtigating factors is a matter for the
sentencing court to determ ne. Wuornos v. State, 644 So.2d 1012
(Fla. 1994) ; Bonifay, supra; Foster, supra. In this case, the nost
that Farina has done is denonstrate his evident disagreement with
his sentence. He has presented no argunent suggesting that the
sentenci ng court inproperly wei ghed the aggravators and mtigators,
and is not entitled to relief. The true facts are that there are
five valid aggravating circunstances to be weighed against the
various matters presented in mtigation, and that, when fairly

consi dered, death is the proper sentence. Once again, Jennings i$S

substantially simlar to this case:
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...based on our review of all of the aggravating and
mtigating factors, including their nature and quality
according to the specific facts of this case, we find
that the totality of the circunstances justifies the
i mposition of the death sentence, see Porter, 564 So.2d
at 1064, and that this case is proportionate to other
cases where we have upheld the inposition of a death
sentence. See, e.g., Stein (affirmng death sentences
where, inter alia, nurders were cold, calculated, and
prenedi tated and comrtted during arned robbery to avoid
arrest, and defendant had no significant history of prior
crimnal activity); LeCroy v. State, 533 So.2d 750 (Fl a.
1988) (affirm ng death sentence where, inter alia, nurder
was commtted during course of arned robbery to avoid
arrest, and defendant had no significant history of prior
crimnal activity).

Jennings v. State, 718 So.2d 144, 154 (Fla. 1998).3% |f death was
a proportionate sentence in Jennings, and this Court held that it
was, then it is the proper sentence for Farina. See also, Bonifay,
supra, Guzman, supra.

To the extent that Farina raises an Enmund/Tison issue in his
brief, the true facts are that the sentencing court found that
Farina was a major participant in the murder, and that, w thout his
i nvol venent, the murder would not have occurred. (R358). Those
findings are nore than sufficient to fulfill the requirenents of
Enmund and Tison. For exanple, in DuBoise v. State, this Court
hel d:

DuBoi se and his two conpani ons deci ded to grab a woman's

purse in order to get sonme noney. As they passed the

victim on the street, DuBoise left their car and

attenpted to snatch her purse. Wien she resisted, the
ot her man cane to assi st DuBoi se. The victimrecognized

31
Jenni ngs' co-defendant received a |ife sentence. Id.
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one of DuBoise's conpanions, and the three nen put the
victimin the car and drove to another area of town.
There, whil e DuBoi se raped her, the man whomthe victim
had recognized struck her wth a piece of |unber.
DuBoi se' s conpani ons then raped t he wonan and bot h struck
her with pieces of |unber.

DuBoi se was a nmaj or participant in the robbery and sexual
battery. He nmade no effort to interfere with his
conpani ons' killing the victim By his conduct during the
entire episode, we find that he exhibited the reckl ess
indifference to human life required by Tison.

DuBoise v. State, 520 So.2d 263, 266 (Fla. 1988).3% Farina's
sentence of death is proportionate, and should be affirned in al
respects.

X. THE CONSTI TUTI ONALI TY OF THE
DEATH PENALTY ACT CLAI M

On pages 92-95 of his brief, Farina raises eight separate
challenges to the constitutionality of the Florida death penalty
act. Each of the discrete clains has been rejected by this Court.

The first sub-claimis that the aggravating circunstances do
not limt the "class of persons eligible for the death penalty".
Initial Brief, at 92. This Court rejected that claimin Shere v.
State, 579 So.2d 86 (Fla. 1991).

The second and third sub-clains contained in Farina's brief
(sub-clains b and <c¢) assert that the death penalty act

unconstitutionally shifts the burden of proof to the defendant to

32

DuBoi se's death sentence was reduced to life by this Court on a
finding of Tedder error. However, this Court explicitly held that
there was no constitutional inpedinent to inposing a sentence of
deat h.
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prove that death is not the proper penalty. This Court has
repeatedly upheld the validity of the weighing provision of the
sentencing statute, and the related jury instructions. See, San
Martin v. State, 705 So.2d 1337, 1350 (Fla. 1997); Arango v. State
411 So.2d 172 (Fla. 1982).

The fourth claimcontained in Farina's brief is a claimthat
t he aggravators contained in the sentencing statute are applied in
an "arbitrary, capri ci ous, I nconsi stent, and facially
di scrimnatory" fashion. Such constitutional challenges have been
repeatedly rejected. See, e.g., Spencer v. State, 645 So.2d 377
(Fla. 1994); Thompson v. State, 619 So.2d 261 (Fla. 1993); Trawick
v. State, 473 So.2d 1235 (Fla. 1985); Stano v. State, 460 So.2d 890
(Fla. 1984).

The fifth challenge contained in Farina's brief is his claim
that the "lack of notice" of the aggravators on which the State
Wil rely creates a constitutional issue. This Court has repeatedly
rejected this claim See, e.g., Vining v. state, 637 So.2d 921
(Fla. 1994); Preston v. State, 444 So.2d 939 (Fla. 1984), vacated
on other grounds, 564 So.2d 120 (Fla. 1990); Johnson v. State, 438
So.2d 774 (Fla. 1983); Hitchcock v. State, 413 So.2d 741 (Fla
1982) .

Farina's sixth claim is that the death penalty act 1is
unconstitutional because the "substance" of the ternms of the

statute is not set out therein, but rather is "defined" by this
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Court. The constitutionality of the statute has been repeatedly
upheld. See, e.g., Proffitt v. Florida, 428 U. S. 242 (1976);
Dobbert v. State, 375 So.2d 1069 (Fla. 1979).

The seventh claim contained in Farina's brief is that the
statute is invalid because it does not require specific findings by
the jury as to which aggravators and mtigators were found and
considered. This claim has been repeatedly rejected. See, e.g.,
Hunter v. State, 660 So.2d 244 (Fla. 1995).

The final constitutional claimcontained in Farina's brief is
a claim that execution by electrocution is cruel and unusual
puni shnment. This clai mhas been rejected by this Court on numerous
occasi ons. See, Hunter, supra,; Jones v. State, 701 So.2d 76 (Fl a.
1997). This claimis neritless.

CONCLUSI ON

For the reasons set out above, Farina' s sentence of death
should be affirnmed in all respects.
Respectful ly subm tted,
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