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STATEMENT OF THE CASE AND FACTS!

This appeal is fromthe Brevard County Crcuit Court's March
18, 1998, denial of Jennings’ second anended notion for relief
pursuant to Florida Rule of Criminal Procedure 3. 850. The st at enent
of the <case and facts <contained 1in Jennings' brief is
argunent ati ve, inconplete, and i naccurate -- the State relies upon
the follow ng statenent of the case and facts.

The @Quilt Phase Facts

On direct appeal from his conviction and sentence of death,
this Court summari zed the facts of Jennings' crinme as follows:

In the early norning hours of My 11, 1979, Rebecca
Kunash was asl eep in her bed. A nightlight had been | eft
on in her room and her parents were asleep in another
part of the house. The Defendant went to her w ndow and
saw Rebecca asleep. He forcibly renoved the screen,
opened the wi ndow, and clinbed into her bedroom He put
his hand over her nouth, took her to his car and
proceeded to an area near the Grard Street Canal on
Merritt Island. He raped Rebecca, severely bruising and
| acerating her vaginal area, using such force that he
bruised his penis. In the course of events, he lifted
Rebecca by her | egs, brought her back over his head, and
swung her |i ke a sl edge hammer onto the ground fracturing
her skull and causing extensive damage to her brain

Wil e she was still alive, Defendant took her into the
canal and held her head under the water wuntil she
drowned. At the time of her death, Rebecca Kunash was si x
(6) years of age.

1

Jenni ngs opens his brief with a ni ne-page "introductory statenent".
The Rules of Appellate Procedure do not allow for such a
hyperbolic recitation, and the State suggests that, because there
is no provision for an "introductory statement”, it should be
disregarded in its entirety by this Court. Because that portion of
Jennings' brief is argunentative and i naccurate, the State does not
accept any "fact" averred therein.
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The judge determined the followng aggravating
ci rcunst ances:

1. The nmurder was commtted by appellant while he was
engaged i n the comm ssion of, or flight after commtting,
the crimes of burglary, kidnapping and rape.

2. The nurder was especi al |y hei nous, atrocious or cruel.
3. The nurder was conmitted in a cold, calculated and
prenedi tated manner w thout any pretense of noral or
| egal justification.

The record fully supports all three findings.

Jennings v. State, 512 So.2d 169, 175-6 (Fla. 1987).2 This Court

affirmed Jenni ngs' conviction and death sentence.

The Previous Rule 3.850 Proceedi ngs

In his prior Rule 3.850 proceedi ng, Jennings raised a cl ai mof
a violation of Brady v. Maryland which was based upon the alleged
suppression of a tape recorded interview of one Judy Slocum The

Rul e 3.850 court denied relief on that claim stating:

2

This Court summarized the prior history of this case as foll ows:
This was his third trial regarding the killing. On
appeal from his first trial, this Court vacated his
sentence and remanded for a newtrial. Jennings v. State,
413 So.2d 24 (Fla. 1982). On retrial he was again
convi cted and sentenced to death, and this Court affirnmed
bot h the conviction and sentence. Jennings v. State, 453
So.2d 1109 (Fla. 1984). On petition for certiorari,
however, the United States Suprenme Court ordered the
vacation of Jennings' sentence and a remand for new
trial, Jennings v. Florida, 470 U.S. 1002, 105 S C.
1351, 84 L.Ed.2d 374 (1985), which this Court did.
Jennings v. State, 473 So.2d 204 (Fla. 1985).

Jennings v. State, 512 So.2d 171.



In this claimdefendant contends and the State concedes
that the State violated the di scovery rules by failingto
di scl ose and produce the taped statenent of Judy Sl ocum
Trial defense counsel now avers that had he known of the
contents of the tape he would have used Sl ocum both in
the guilt phase to bolster his defense of intoxication
and during the penalty phase to add to his proof of the
defendant’'s intoxicationas amtigating factor. Al though
this contention is not unexpected at this juncture of
t hese proceedings, it is, nevertheless, belied by the
record.

First, wthout doubt, the defendant had know edge not
only of Slocumis nane but al so the subject matter of her
know edge about the case. Not only was Jenni ngs aware of
her participation in the evening's events, defense was
aware of the statenent of Russell Schneider that Judy
Sl ocum drove Bryan to his nother's house at about
11: 30-12: 00 p.m to change his pants because his zipper
was broken and that Jennings had been drinking |arge
anounts of beer. Defense was al so aware of the statenent
of Charles C awson that Jennings had a girl drive him
over to his nother's house about 10: 00-11: 00 p. m because
he felt he was unable to drive. Is it surprising, then,
t hat Sl ocum s statenent indicates that she drove Jenni ngs
home to change his pants because his zi pper was broken
and that he appeared "nuch | oaded"? The Sl ocum st at enent
merely confirmed the Schnei der and Cl awson statenents.

All three statenents, however, seeml ess significant than
anot her statenent known to the defense. Floyd Canada
stated that he was with Jennings up to a few mnutes
before the nmurder occurred. He stated that he observed
Jenni ngs and a couple of other guys share four or five
pitchers of beer at the Barl eycorn and that Jenni ngs was
pretty | oaded by around two o'clock. He then went with
Jennings to the Booby Trap where they continued to drink
until around 4:30 a.m Jennings passed out in Canada's
car on the way back to the Barl eycorn. Wen they reached
the Barleycorn, Jennings had trouble getting out of
Canada's car and then staggered towards his own car. |f
def ense counsel were truly interested in an intoxication
def ense, how coul d he i gnore the Canada testi nony and yet
claim prejudice because he was not given the Slocum
st at enent ? The fact is that intoxication was never
intended to be a part of Jennings' defense strategy.
Def ense counsel stated on nore than one occasion, "The
issue in this case is identity."



Def ense requested and received a charge on intoxication
not because it put on a case for intoxication, but
because of the al nost incidental testinony of Ms. Danna,
Jenni ngs' nother, during the state's case. She testified
that during the early norning hours of the day of the
mur der, she was awakened by Ms. Misic who told her that
Jenni ngs had cone honme drunk, al nost knocked a picture
off the wall, and went out again in search of cigarettes.
This was the defense's total intoxication defense.

Ms. Misic, who observed the "drunk"™ Jennings and
reported it to her sister, was not call ed. Neither Canada
(nor his depositionif he were unavail abl e) nor Schnei der
were offered for this defense. Donna O enent, who heard
her aunt, Catherine Miusic, talking to Jennings at about
6:00 a.m and asking him if he were drunk, was not
call ed. Charles O awson, who was with Jennings until 2:30
a.m at the Barleycorn and was aware that Jenni ngs asked
Sl ocumto drive himhonme because he felt he was unable to
drive, was not called. It is inconceivable that had the
state di scl osed Sl ocun s statenent, which nmerely confirns
that which the record reflects she woul d have said, the
t heory of the defense would have changed.

(Footnotes omtted.) W agree with the trial court's
analysis of the effect the tape would have had on the
trial. The trial court properly rejected this claim
because there was not a reasonable probability that the
tape would have caused a different outcome at the trial.
See Duest v. Dugger, 555 So.2d 849 (Fla. 1990).

Jennings v. State, 583 So.2d 316, 318-19 (Fla. 1991)[enphasis
added]. Jennings raised a claim of gquilt phase ineffective
assi stance of counsel, which was decided adversely to him by the
trial court and affirmed by this Court:

Contrary to trial counsel's belated contention, the
record reflects that the defense elected a strategy to
obtain a not guilty verdict based on lack of identity.
Since intoxication would not have been a defense to
fel ony nurder based on the underlying felony of sexual
battery (an offense for which Jennings was also
convicted), this appears to have been sound strategy.
Having failed in his "lack of identity" defense, Jenni ngs
is now asking this court for relief not requested from
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the jury.

It cannot be said that the defense strategy to seek
acquittal on the basis of insufficient identity rather
than rai se the defense of intoxication was negligence as
a matter of law. After all, the nost damni ng evi dence

Jenni ngs' confession, had been suppressed and the trial
was being conducted over three hundred mles and seven
years fromthe nurder. On the other hand, the strongest
evi dence of intoxication, evenif a viable defense, would
have to be weighed against the nental alertness and
physi cal dexterity evident in the planning and execution
of this nmurder. It cannot be said that defense counse

failed to present an "intelligent and know edgeabl e
def ense. "

And the record refutes the contention that defense
counsel failed to investigate appropriate w tnesses.
Asi de from Sl ocumwhi ch was di scussed earlier, lets | ook
at the allegations:

(a) Defense counsel failed to contact Annis Miusic to see
what know edge she had about the level of Jennings'
intoxication. It should be noted that her present
affidavit is given over ten years after the incident
reported in the affidavit. Further, by placing herself in
the living roomat the tinme Jennings canme hone early in
the nmorning on the date of the nurder, she appears to be
inconsistent with the testinony of her nother given
shortly after the incident. And finally, her testinony
merely confirns that given by Ms. Misic and which, by
design, was not presented to the guilt jury.

(b) Defense counsel failed to contact Charles Cl awson to
determ ne his knowl edge of the facts. O course, defense
counsel had the advantage of Cl awson's deposition. He
knew, for exanple, that C awson had stated that although
he coul d not renenber the events too clearly or how nuch
they were drinking, he "wouldn't say he [Jennings] had

too nuch." And as to Jennings' condition when he | ast
saw himat 2:30 a.m, "He | ooked like -- | nean you coul d
tell he had been drinking. | nean, he wasn't staggering,
falling down, wal king into bars, or anything |Iike that.
He could talk. He looked like he was just--." And
concerning drugs and hard liquor: "... The only tinme |

saw himall night was in the bar and he was just drinking
beer. "



Based on that record testinony, was defense counsel
negligent in not pursuing Cawson as a w tness? Shoul d he
have anticipated that, many years after the event,
Cl awson woul d "renenber"” the events nore clearly -- that
Jennings was indeed drinking hard |iquor and "was
staggering, his eyes were glassy and he could not keep
his head up straight"? Present counsel's statenent that
evidence in support of the intoxication defense was
avai |l abl e but not di scovered borders on
m srepresentation. Such evidence as there was had been
di scovered and was wel | known, but was abandoned i n favor
of the identity defense.

Jennings v. State, 583 So.2d 316, 319-20 (Fla. 1991).

Jennings also claimed that his trial nental state experts
provi ded inadequate exam nations, that he received ineffective
assi stance of counsel at the penalty phase of his trial, that the
col d, cal cul at ed, and premedi t at ed aggr avat or was
unconstitutionally applied, and that the state attorney's office
had a conflict of interest. Id.

Wth regard to the penalty phase ineffective assistance of
counsel claim this Court held:

Jennings' next claimis that he received ineffective

assi stance of counsel during the penalty phase of his

trial because his counsel failed to investigate and

present evidence of mtigation as to his alcohol
consunption. The trial judge also rejected this claimas
fol |l ows:
Li kew se, the court again finds that defense
counsel was aware of the evidence of
intoxication in the penalty phase. And he

presented evidence of intoxication to the
penalty jury.

Ms. Miusic: "... he just canme in and when he
saw nme he staggered and fell against the wall.
And | said, Bryan, be careful, and he said
sonething |ike, oh, I amso drunk.

10



and

Russell Schneider: Jennings drank about a
gallon and a half of beer up until 2:30 a.m
Jennings was still drinking when Schneider
left.

These statenents were from eye w tnesses who
observed his drinking experience and his
physical condition just about three hours
before and shortly after the nurder. This
coupled with the hypothetical question asked
of the nedical experts to the effect that
Jenni ngs consunmed fromtwo to five gallons of
beer in about four to six hours constituted a
good effort to convince the jury to find
intoxication as a mtigating factor.

It is not negligent to fail to call everyone
who may have information about an event. Once
counsel puts on evidence sufficient, if
believed by the jury, to establish his point,
he need not call every w tness whose testinony
m ght bol ster his position. Defense counsel

at the time, determ ned that the Schnei der and
Music testinony along with the hypothetica
questions to the experts would be sufficient
to establish the intoxication mtigating
circunstance. He did not put on Canada or his
deposition. The appropriate | egal standard is
not error-free representation, but
"reasonableness in all the circunstances,
applying a heavy neasure of deference to
counsel's judgnents." Foster v. Dugger, 823
F.2d 402 (11th Gr. 1987). O herw se counse
could nerely hold back a wtness wth
cunul ative know edge about the facts and
present him on the Rule 3.850 notion as
evi dence of ineffective assistance of counsel.

W agree that defense counsel's performance at the
penalty stage was not ineffective under Strickland and
affirmthe denial of this claim

Jennings v. State, 583 So.2d at 321.

This Court found the followi ng Rule 3.850 clains procedurally
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barr ed:

(1) The state's nental health experts inproperly relied
on Jenni ngs' unconstitutionally obtained confession.

(2) The jury was inproperly instructed on the three
murder counts and the appropriateness of the death
penal ty after Jenni ngs was convicted on all three counts.

(3) Jennings' due process and confrontation rights were
vi ol ated because he was not allowed to introduce prior
swor n statenents of a state W t ness during
Cross-exam nati on.

(4) Jennings was prejudi ced because the jury knew of his
prior convictions for these crines.

(5 The trial <court allowed evidence seized in a
warrantless arrest to be admtted at trial.

(6) The trial court failed to weigh independently
aggravating and mtigating factors.

(7) The jury instruction for the heinous, atrocious, or
cruel aggravating factor was unconstitutional under
Maynard v. Cartwright, 486 U.S. 356, 108 S.Ct. 1853, 100
L. Ed. 2d 372 (1988).

(8) The jury instruction for the cold, calculated, and
premeditated aggravating factor was unconstitutional
under Maynard v. Cartwright.

(9 Jenni ngs' deat h sent ence rests upon an
unconstitutional automatic aggravating circunstance.

(10) The prosecutor argued for the application of
nonst at utory aggravating factors.

(11) The judge and jury failed to find mtigating
circunstances established in the record, and the judge
i nproperly instructed the jury on what it coul d consi der
in mtigation.

(12) The jury instructions at sentencing shifted the
burden of proof to Jennings to prove that death was not
the appropriate penalty.

(13) The jury instructions at sentencing diluted the

12



jury's sense of responsibility for Jennings' sentence.

(14) The judge failed to instruct the jury that his

instruction during the guilt phase to set aside synpathy

and nmercy did not apply during the sentencing phase.

(15) Victiminpact evidence was inproperly admtted. W

al so note that we do not find any ineffective assi stance

of trial counsel in the subject matter of these clains.
Jennings v. State, 583 So.2d at 322. Wth regard to the other
clainms contained in the Rule 3.850 notion, this Court stated:

W reject without discussion Jennings' remaining clains,
listed below, brought in his rule 3.850 notion:

(1) The state violated Brady by withholding a letter from

Clarence Muszynski requesting the appointment of an
attorney.

(2) The trial court erred because it did not hold an
evidentiary hearing on the rule 3.850 notion.

Jennings v. State, 583 So.2d at 322. [enphasis added].

In addition to the clains contained in the Rul e 3.850 appeal,
Jennings raised the followng clains in his petition for wit of
habeas cor pus:

W summarily deny the following clains as procedurally
barred because they either were raised or should have
been rai sed on direct appeal:

(1) The jury instruction for the heinous, atrocious, or
cruel aggravating factor was unconstitutional under
Maynard v. Cartwright, 486 U.S. 356, 108 S.Ct. 1853, 100
L. Ed. 2d 372 (1988).

(2) The jury instruction for the cold, calculated, and
prenedi tated aggravating factor was unconstitutional
under Maynard v. Cartwright.

(3) The judge and jury failed to find mtigating
ci rcunstances that were established inthe record and t he

13



judge inproperly instructed the jury on what it could
consider as mtigating evidence.

(4) The cold, calculated, and preneditated aggravating
factor was unconstitutionally applied retroactively.

(5) Jennings' due process and confrontation rights were
vi ol ated because he was not allowed to introduce prior
swor n statenents of a state W t ness during
Cross-exam nati on.

(6) The jury instructions at sentencing shifted the
burden of proof to Jennings to prove that death was not
the appropriate penalty.

(7) The trial court failed to weigh independently
aggravating and mtigating factors.

(8) The state's nental health experts inproperly relied
on Jenni ngs' unconstitutionally obtained confession.

(9) The judge failed to instruct the jury that his
instruction during the guilt phase to set aside synpathy
and nercy did not apply during the sentencing phase.

(10) The trial court allowed evidence seized in a
warrantl ess arrest to be admtted at trial.

(11) Jenni ngs was prejudi ced because the jury knew of his
prior convictions for these crines.

(12) Jenni ngs' deat h sent ence rests upon an
unconstitutional automatic aggravating circunstance.

(13) The prosecutor argued for the application of
nonst at utory aggravating factors.

(14) The jury instructions at sentencing diluted the
jury's sense of responsibility for Jennings' sentence.

(15) The jury was inproperly instructed on the three
murder counts and the appropriateness of the death
penal ty after Jenni ngs was convicted on all three counts.

W also deny the clains of ineffective assistance of
counsel as they relate to the foregoing clains.

14



Jennings v. State, 583 So.2d at 322-3 n. 3.°3

The Court did, however, find nmerit to Jennings' claimthat he
was entitled to certain portions of the State's files pursuant to
Chapter 119 of the Florida Statutes. This Court consequently
remanded this case to allow the opportunity to file any Brady
clainms arising fromthe disclosure of the files at issue. Jennings
v. State, 583 So.2d at 319.

The Evidentiary Hearing Facts

On COctober 30-31, 1997, the Brevard County Circuit Court
conducted an evidentiary hearing in this case. (TR53).

Dr. Henry Dee, a neuro-psychol ogist, testified for Jennings.
(TR62-3). Dr. Dee was accepted as an expert in the field of neuro-
psychol ogy (TR65), and testified that, in his opinion, Jennings
shows evi dence of "cerebral damage of unknown etiol ogy”. (TR39).
According to Dee, the act commtted by Jennings is the kind of
offense that is commtted by someone who is "terribly disturbed.”
(TROO). Dee is of the opinion that both of the statutory nenta
mtigating circunstances apply to Jennings. (TR96-8). Dee also
testified that, in his opinion, various non-statutory mtigators

applied, such as Jennings' |lack of a "father figure" (TR99), his

3

This Court addressed Jennings' claimof a violation of Booth v.
Maryland, and denied relief. Jennings v. State, 583 So.2d at 323.
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"di agnosi s" of ADHD* (TR100), and "sone deep-seeded probl em havi ng
to do wth [] sexual adjustnment” (TR101). Jennings admtted
entering the victims room to Dee, and said that, after that,
"things pretty nuch went on their own." (TR115). Dee does not think
that Jennings fits the diagnostic criteria for anti-social
personality disorder. (TR117).

Annis Misic Cawson is Jennings' cousin. (TR128-9). She
identified an affidavit that she had executed previously, and
testified that prior to the 1989 date of that affidavit, she was
never contacted by counsel for Jennings and asked about her
know edge of the events of Muy 11, 1979% (TR132). She testified
that, when she saw Jennings on that day, he was intoxicated, and
coul d have been taki ng drugs. (TR137-8). Jenni ngs and Anni s Cl awson
lived at the sanme residence, which, on May 11, 1979, belonged to
Anni s’ nother. (TR139). At the tine of the hearing in this case,
the residence belonged to Jennings' nother. (TR139). Annis
Clawson's nother has testified several tines in this case about
Jenni ngs' behavior and appearance when he canme into the house.
(TR140). Annis C awson only saw Jennings for a short period of
time. (TRL43-4).

Patrick C awson identified the affidavit that he executed in

4

ADHD is the acronymfor Attention Deficit Hyperactivity D sorder.
(TR101) .

5
The day of the nurder giving rise to this case.
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1989. (TR146). Patrick remenbers that Jennings was "pretty
inebriated" at 2:30 in the norning on May 11, 1979. (TR148). In a
statenent given to |law enforcenent in 1979, C awson stated that
Jennings was drunk, but that he was responsible, could "talk
straight”, and was not slurring his words. (TR152).

Raynond Faconpre saw Jennings at about 10:00 AM on May 11
1979, at his home. (TR157). Jennings was "hung over" at that tine.
(TR159).

Wayne Porter (who testified out-of-order) was the case agent
for the Brevard County Sheriff's Ofice assigned to this case
(TR160-61). Jennings becane a suspect in this case during the
eveni ng of the day of the nurder after fingerprint conparisons had
been conpleted. (TR161-2). Jennings was arrested early in the
nmorni ng on May 12, 1979. (TR162). No evidence cane to |ight, during
t he course of this case, that woul d |i nk anyone ot her than Jenni ngs
to the scene of the crinme. (TR163). A person naned Joseph
Hi | debrand canme to light as a possible | ead, but no evidence ever
developed to link himto the scene or otherwise inplicate himin
this crime. (TR165). An inmate in the county jail nanmed Allen
Kruger volunteered information about this case -- no threats,
of fers, or other inducenents were made in connection wth Kruger's
cooperation and testinony. (TR167). Another jail inmate, C arence
Muszi nski, also cane to light as a witness. (TR167). Investigator

Porter interviewed Kruger first, and later interviewed Miszi nski.

17



(TR168). Miszi nski was never an agent of |aw enforcenent. (TR169)S°.

Jennings' trial counsel, Vincent Howard, testified at |ength
about his representation of the defendant in this case. (TR186).
M. Howard testified that there was not nuch objective support for
an intoxication defense, and that, in any event, such a strategy
had al ready been unsuccessfully used in one of Jennings' prior
trials. (TR231; 234). M. Howard al so poi nted out that there was no
obj ective evidence that Jennings was using LSD on the night of the
murder. (TR237; 270). Further, he testified that, under the facts
of this case, "voluntary intoxication" was not a strong mtigator.
(TR263).7 M. Howard had information about Jennings' nilitary
service, which included information about past crimnal activity
Jenni ngs had been charged with by mlitary authorities. (TR274).
Counsel did not want to place the unfavorable infornmation before
the jury. (TR274).

During cross-exam nation, M. Howard clarified that, wth
regard to various handwitten notes that he reviewed, he was
famliar with the substance of the notes, and did not expect that

the prosecutor would turn over personal notes to defense counsel.

6

| nvestigator Porter identified a field interview card which
contained informati on fromDebra G eg about a man that she had seen
at the beach the day before the nurder. (TR183). The victim was
abducted from her home, which is eight or nine mles from the
beach. (TR183).

7

Jenni ngs had self-reported using LSD to one or nore of the nental
state evaluators. (TR265).
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(TR277). Wtness Crisco testified, when M. Howard deposed him
that Jennings had stated that he "just couldn't help it". (TR277-
8). Crisco also testified during deposition that the victim was
unconsci ous when Jennings threw her out the w ndow of her room
(TR278). No evi dence exists that suggests that Cri sco was gi ven any
benefit in exchange for his testinony. (TR280). A letter from
Jennings to Miszinski indicates that the information given |aw
enforcenent by Kruger was correct. (TR284).% Insofar as the man
seen on the beach by Debra Greg was concerned, he was a potenti al
"phantom suspect"” because he was never identified, but ,
neverthel ess, the li kel i hood of successfully using anything rel ated
to that person is small. (TR288). In any event, any "phantom
suspect" defense faced the problemthat Jennings' fingerprints were
at the scene, and his shoes were consistent with the shoe
i npressions found at the scene. (TR288-9)°.

M. Howard was never told that Annis C awson was present when
Jennings returned to his honme (TR294), and, noreover, Catherine
Music's statenent is consistent, based upon its use of the first

person, wth her having been the only person who saw Jenni ngs.

8

Jennings' fingerprints were found on this letter, and there was
testinmony that the handwiting was his. (TR285).

9

Jenni ngs confessed to the nurder to the nental state exam ners, as
well as to three county jail inmates. (TR292).
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(TR295).1° In any event, the testinmony about Jennings' |evel of
intoxication given by Annis and Catherine is not consistent.
(TR295-6). The conplexity of Jennings' actions in commtting this
crime create problenms with an intoxication defense. (TR300). The
facts undercut intoxication, as does the fact that Jennings told at
| east one nental health eval uator about the crinme in great detail.
(TR302). Mor eover, Jenni ngs  never clainmed that he was
hal | uci nating, delusional, or otherw se under the effects of LSD.
(TR303).1 Yet another difficulty with an intoxication defense is
that such a defense requires the defendant to admt that he
coommitted the offense in question, which, in this case, was not
subject to a voluntary intoxication defense.!? As M. Howard poi nt ed
out, if the jury rejects an involuntary intoxication defense, the
result is alnost certainly a conviction, because the defendant has
already admtted to the offense. (TR309).

M chael Hunt is an assistant state attorney in the Ei ghteenth
Judicial Crcuit, and was assigned Jennings' case at the tinme of

the second trial. (TR331). M. Hunt identified various notes nade

10
Cat herine and Annis are nother and daughter.
11

Fl oyd Canada first told |law enforcenent that Jennings was not
i ntoxi cated, but |later stated, in deposition, that he was. (TR306).
That inconsistency exposed himto inpeachnent, had he testified.
(TR251).

12

While the preneditated murder charge would be subject to such a
defense, the felony-nmurder charges (nurder during sexual battery
and ki dnappi ng), would not.

20



by himduring his preparation for trial, including his notes from
an interview with witness Kruger. (TR332). Those notes are a
synopsis of the interview-- they are not a verbatimrecord of what
was said. (TR332-3). Al of the evidence is that Miuszi nski was the
first jail inmate to becone known to |law enforcenent, and that
Kruger canme forward independent of Miszinski. (TR 334-6). M.
Hunt's note that suggests the opposite is erroneous. (TR334-5).
Finally, M. Hunt's note "omt - no agency proof" does not nean
that either Miszinski or Kruger were agents of |aw enforcenent --
there is no evidence of any such agency. (TR 338).

On March 19, 1998, the Brevard County Circuit Court issued an
order denying all relief. This appeal follows. (R770).

SUMMARY OF THE ARGUMENT

Jenni ngs' Brady claimis not a basis for relief because it has
no factual basis. Mreover, various conponent parts of this claim
were rejected in the prior decisions of this Court. To the extent
that Jennings includes an ineffective assistance of counsel
conponent in this claim such a claimis, in the context of this
case, inconsistent wwth the Brady claim Moreover, such a claimis
outside the scope of this Court's order remanding the case to the
trial court to allow Jennings to plead Brady clainms arising from
records produced pursuant to Chapter 119.

The penal ty phase jury instruction clai mwas correctly deci ded

by the Rule 3.850 trial court. Further, this Court upheld the
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applicability of the heinous, atrocious, or cruel and cold,
calculated, and preneditated aggravators on direct appeal.
Moreover, this claimis outside the scope of this Court's remand
order, inasmuch as it is not based upon any matters produced
pursuant to Chapter 119. Finally, the jury instruction clains were
deci ded adversely to Jennings in his previous Rule 3.850
proceedi ng, when they were found procedurally barred.

Jenni ngs' claimconcerning juror interviews, and the Florida
Bar Rul e forbidding such interviews, is not wwthin the scope of the
remand order. In fact, this claimwas raised for the first time on
remand, and, therefore, is tine-barred. Mdreover, this claimlacks
merit as a matter of |aw

The "public records” claimis not a basis for relief because
no records were inproperly found to be exenpt from di scl osure.

The nmethod of execution claim is not a basis for relief
because Jennings' position is contrary to binding precedent.

ARGUMENT

| . THE BRADY CLAI M5

On pages 49-73 of his brief, Jennings alleges various
viol ations of Brady v. Maryland. These clains are "based" upon
i magi native interpretations of various docunments. The Rule 3.850
trial court found these clains neritless, and that finding should
be affirmed in all respects for the reasons set out below Also

contained withinthis issue are clains of i neffective assi stance of
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counsel which are pleaded in the alternative to the Brady cl ai ns?3,
as well as various clainms that were decided by this Court in the
prior Rule 3.850 proceeding.

On pages 53-56 of his brief, Jennings attenpts to construct a
Brady claimout of notes taken, during a 1982 interview with the
W tness Kruger, by an Assistant State Attorney. Jennings' brief is
unclear as to exactly why the "notes" were "excul patory", but,
despite that failing, the Crcuit Court's order denying relief
di sposes of this claim In that order, the Crcuit Court made the
foll ow ng findings:

Notes from the State Attorney's Ofice referencing an
interview with Allen Kruger on May 20, 1982, di scl osed
pursuant to the Public Records request, indicate: "(Note
- W cane to light after Rick Mus. told BCSO of his
presence)". (See Exhibit "F', State Attorney Notes C44 --
Def endant' s appendi x). These notes were made by M chael
Hunt, Assistant State Attorney, Eighteenth Judici al
Crcuit. M. Hunt's testinony at the evidentiary hearing
was that this was a parenthetical note to hinself, not
sonet hing conveyed to him by the w tness. Further he
testified that he was not initially involved in the
i nvestigation of the case and woul d have to rely upon the
case reports but that "M. Kruger canme forward
voluntarily, at sone point, independent of M. Miszi nski
[sic]." (See Exhibit "E", Evidentiary Hearing Testinony
-- Mchael Hunt, pgs. 278-290).

At the third trial, Miszynski testified that Kruger went
tothe State first. (See Exhibit "G', Trial Testinony --

Cl arence Miszynski, pg. 679) . Kruger's testinony
[footnote omtted] was: "They [State Attorney's Ofice]
didn't seek ne out. | volunteered." (See Exhibit "H',

13

The Brady and i neffective assi stance of counsel clains are nutual ly
exclusive, at least in this case. Jennings should elect which
theory he wants to use, instead of trying to litigate his clains
with alternative, nutually exclusive, theories.
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Trial Testinony -- Allen Kruger). Wayne Porter, fornerly
the case agent of the Brevard County Sheriff's office
assigned to this case, testified at the evidentiary

hearing that, "I interviewed Kruger first, as | recall,
and the case reports seemto reflect that. My report said
that | interviewed Kruger on June the 21st of 1979

foll owed by another cell mate, and, then on the 25th,

again interviewed Kruger and Muszinski [sic]." (Exhibit

"E").

How Kruger came forward or when Kruger cane forward is

not favorabl e evi dence whi ch was suppressed or woul d have

changed t he outcone of the trial. The parenthetical note

of M chael Hunt appears to be an error on the part of M.

Hunt; it was based solely on his review of previously

di scl osed case reports. The fact remains that Kruger came

forward voluntarily, and all of the credible testimony

shows that  he came forward Dbefore  Muszynski.

Additionally, the notes of M chael Hunt regardi ng Kruger

havi ng di scussed his testinony with Muszynski and havi ng

been shown witten materials by the State (See Exhibit

"F'), are not exculpatory evidence that nust be

di scl osed.
(TR775-777). [enphasi s added]. Those findi ngs of fact are supported
by conpetent substantial evidence, are not an abuse of discretion,
and should be affirmed in all respects. State v. Spaziano, 692
So.2d 174 (Fla. 1997). Wien the evidence is fairly considered,
there is no doubt that the "Kruger statenment"” referred to by
Jennings is neither favorabl e nor excul patory. There was no " Brady
vi ol ation" because there was, as the Rule 3.850 court found,
not hing that supported Jennings' claim Contrary to Jennings'
inplication, the true facts support the finding of the trial court
that "[t]he statenment contained in the notes of Mchael Hunt is
substantially the sane testinony given at trial." (TR778). As

Jennings argues in his brief, "[t]here are three conponents of a
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true Brady violation: the evidence at issue nust be favorable ...;
t hat evi dence nust have been suppressed ...; and prejudice nust
have ensued." Strickler v. Greene, 119 S.C. 1936, 1948 (1999).
None of those conponents exist here, and there is no basis for
relief!4

On pages 56-57 of his brief, Jennings argues that he is
entitled to relief because the State "wi thheld" a tape recorded
statenent given by Judy Slocum This Court rejected this claimin
1991, stating:

First, we consider Jennings' appeal from the trial

court's denial of his rule 3.850 notion. Jennings' first
claiminthis appeal is that the state withheld materi al,

excul patory evidence in violation of Brady v. Maryland

373 U.S. 83, 83 S. . 1194, 10 L.Ed.2d 215 (1963).

Jennings clains that the state withheld a taped i nterview
wi th Judy Sl ocum who had driven Jennings hone to change
his cl othes on the night of the nurder. In the interview,

Sl ocum stated that Jennings was "very much | oaded"” when
she drove him hone. Jennings argues that Slocums
testi nony woul d have been material to both the guilt and
penal ty phases of the trial.

In rejecting this claim the trial court stated:

In this clai mdefendant contends and the State
concedes that the State viol ated the di scovery
rules by failing to disclose and produce the
taped statenent of Judy Slocum Trial defense
counsel now avers that had he known of the
contents of the tape he woul d have used Sl ocum
both in the guilt phase to bolster his defense
of intoxication and during the penalty phase

14

In his brief, Jennings alleges that the note "omt - no agency
proof" refers to witness Kruger. In the trial court, Jennings
argued that that note referred to witness Miszynski, and the trial
court decided that claim adversely to Jennings. (TR 778-79).
Jenni ngs cannot now change his "theory".
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to add to his proof of the defendant's
intoxication as a mtigating factor. Although
this contention is not unexpected at this
juncture of t hese proceedi ngs, it IS,
nevert hel ess, belied by the record.

First, wthout doubt, the defendant had
knowl edge not only of Slocumis nanme but also
t he subject matter of her know edge about the
case. Not only was Jennings aware of her
participation in the evening' s events, defense
was aware of the statenent of Russel
Schnei der that Judy Sl ocum drove Bryan to his
not her's house at about 11:30-12:00 p.m to
change hi s pants because his zi pper was broken
and that Jennings had been drinking |arge
anounts of beer. Def ense was al so aware of
the statenent of Charles C awson that Jennings
had a girl drive him over to his nother's
house about 10:00-11:00 p.m because he felt
he was wunable to drive. Is it surprising,
then, that Slocumis statenment indicates that
she drove Jennings hone to change his pants
because his zipper was broken and that he
appeared "nuch | oaded”"? The Sl ocum st at enent
merely confirmed the Schneider and C awson
st at ement s.

All three statenents, however, seem |ess
significant than another statenment known to
the defense. Floyd Canada stated that he was
with Jennings up to a few mnutes before the
murder occurred. He stated that he observed
Jenni ngs and a coupl e of other guys share four
or five pitchers of beer at the Barl eycorn and
that Jennings was pretty | oaded by around two
o'clock. He then went with Jennings to the
Booby Trap where they continued to drink until
around 4:30 a.m Jennings passed out in
Canada's car on the way back to the
Bar|l eycorn. When they reached the Barl eycorn,
Jennings had trouble getting out of Canada's
car and then staggered towards his own car.
| f defense counsel were truly interested in an
i ntoxi cati on defense, how could he ignore the
Canada testinony and yet claim prejudice
because he was not given the Sl ocum statenent?
The fact is that intoxication was never
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intended to be a part of Jennings' defense
strategy. Defense counsel stated on nore than
one occasion, "The issue in this case is
identity."

Defense requested and received a charge on
i ntoxication not because it put on a case for
i ntoxication, but because of the al nost
incidental testinony of Ms. Danna, Jennings

not her, during the state's case. She testified
that during the early norning hours of the day
of the nmurder, she was awakened by M's. Misic
who told her that Jennings had cone hone
drunk, al nost knocked a picture off the wall,
and went out again in search of cigarettes.
This was the defense's total intoxication
def ense.

M's. Misic, who observed the "drunk"™ Jenni ngs
and reported it to her sister, was not call ed.
Nei t her Canada (nor his deposition if he were
unavail abl e) nor Schneider were offered for
this defense. Donna Cenent, who heard her
aunt, Catherine Music, talking to Jennings at
about 6:00 a.m and asking him if he were
drunk, was not called. Charles Cawson, who
was wth Jennings until 2:30 a.m at the
Barl eycorn and was aware that Jennings asked
Slocum to drive him honme because he felt he
was unable to drive, was not called. It is
i nconcei vable that had the state disclosed
Sl ocunml s statenent, which nerely confirns that
whi ch the record refl ects she woul d have sai d,
the theory of the defense would have changed.

(Footnotes omtted.) W agree with the trial court's
analysis of the effect the tape would have had on the
trial. The trial court properly rejected this claim
because there was not a reasonable probability that the
tape woul d have caused a different outcone at the trial.
See Duest v. Dugger, 555 So0.2d 849 (Fla.1990).
Jennings v. State, 583 So.2d 316, 318-9 (Fla. 1991). This Court has
al ready affirnmed the resol ution of the claimconcerning the Sl ocum

tape, and Jennings cannot relitigate that <claim in this
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proceedi ng. 1°

On page 58 of his brief, Jennings argues that he is entitled
to relief based upon the "non-disclosure” of a letter from
Muszynski to the State Attorney seeking appointnent of counsel
This claimis not available to Jennings because it has previously
been rejected by this Court. Inits 1991 opinionin this case, this
Court hel d:

W reject without discussion Jennings' remaining clains,
listed below, brought in his rule 3.850 notion:

(1) The state violated Brady by withholding a letter from

Cl arence Miszynski requesting the appointnent of an

att or ney.
Jennings v. State, 583 So.2d at 322. Any claimrelating to the
Muszi nski letter has already been resol ved adversely to Jenni ngs,
and cannot be relitigated in this proceeding. Mreover, because
this Court expressly rejected the claim there is no "cumnulative
error" to consider

Jenni ngs al so argues, on page 58 of his brief, that "other
suspects information" should have been turned over to him 1In
deciding this claimadversely to Jennings, the trial court pointed

out that the State is not required to provide the defense wth

every piece of information regardi ng ot her suspects, and went onto

15

To the extent that Jennings' claimis that the non-disclosure of
the Slocum tape is an "error" that nust be factored into the
"cunul ative error"” analysis, there is no legal basis for that
claim There is norule of law that requires that a claimthat has
been rejected as a basis for relief can sonehow becone error that
nmust be "cunul ativel y" eval uated. Such a theory has no | egal basis.
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find:

It has been all eged that the defense coul d have used the
i nformation regardi ng these suspects in its defense; the
evidence negates this contention. "If a defendant's
purpose is to shift suspicion from hinself to another
person, evidence of past crimnal conduct of that other
person should be of such nature that it would be
adm ssible if that person were on trial for the present
offense.” [citations omtted]. The i nformation contai ned
in the notecards woul d not have been adm ssi bl e.

Def ense counsel , testifying at the evidentiary hearing on
this matter, stated:

...wth that one exception [the notecard
referring to Debra Greg neeting a guy at the
beach on 5/10/79 who had a gash on his | eq]
(See Exhibit "I", Notecard) none of the other
field interrogation cards gave you enough or
any substance to really related it to this
particul ar offense, and, when you have the
circunstance of an identified person, because,
you know, a couple of themdid have identified

persons, | run into the problem that this
person does not have fingerprints on or near
the house. | run into the problem that this
person may well have an alibi, | don't know.

The rel evance or actually the useful ness, I'I|
put it that way, to the defense at that

particul ar suspect as | pointed out, it's
phantom suspect. It's not -- it gives ne
sonebody | can argue did it, and you guys

can't show that he didn't.

Even if the evidence woul d have been adm ssible, thereis
not a reasonable probability that, had the evidence been
di scl osed, the result of the proceeding woul d have been
di fferent. (FN)

(FN) The evidence introduced at trial was
that: the Defendant's fingerprints were found
on the bedroom wi ndow, a shoe print that
mat ched his shoes was found in the adjoining
field;, the Defendant confessed to three
W t nesses (Miuszynski, Kruger, Crisco); the
Def endant wote a letter to Miszynski
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indicating he had <confessed to Kruger;
testinmony that the defendant's clothes were

wet that norning -- had fallen in a canal
evidence of abrasions to the defendant's
peni s.

(TR780-81). The findings of the Rule 3.850 trial court are
supported by conpetent substantial evidence, and shoul d be affirned
in all respects.

On pages 58-72 of his brief, Jennings raises what appears to
be a claimof ineffective assistance of counsel that seens to be
pl eaded as an alternative claimto the Brady claim In the context
of this case, the Brady claim is exclusive of a claim of
i neffective assistance of counsel -- Jennings should elect the
theory he wishes to base his claim upon. Roberts v. State, 568
So. 2d 1255 (Fla. 1990). The mutual ly exclusive nature of Brady and
ineffectiveness clains is a sufficient basis for denial of relief
on the ineffective assistance of counsel claim

The ineffective assistance of counsel claim is also not
avai l abl e to Jennings because it is outside of the scope of this
Court's remand order. Specifically, this Court ruled (in the 1991
opi nion) that:

Therefore, in accordance wth Provenzano v. Dugger

[citation omtted], the two-year tinme limtation of rule

3.850 shall be extended for sixty days fromthe date of

the disclosure solely for the purpose of providing

Jennings with the time to file any new Brady claims that

may arise from the disclosure of the files.

Jennings v. State, 583 So.2d at 319. [enphasis added]. This Court

did not remand this case for the purpose of allow ng Jennings to
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rai se new clains of ineffective assistance of counsel, nor didthis
Court remand this <case to allow Jennings to relitigate
i neffectiveness clains that have al ready been deci ded adversely to
him Jennings attenpts to do both in his brief, and both "cl ai ns"
are outside of the scope of this court's order remandi ng thi s case.
Because that is true, the new ineffective assistance of counsel
clainms are tinme-barred, and the old ineffectiveness clains (which
have been previously adjudicated adversely to Jennings) are not
subject to relitigation

To the extent that further discussion of the ineffective
assi stance of counsel conponent of this claimis necessary, the
Rule 3.850 trial court decided the "cunulative error”
i neffectiveness claimadversely to Jennings based upon the record
and the evidence. (TR786). That finding is supported by conpetent
substanti al evidence, and should be affirned in all respects.?®

To the extent that Jennings raises a claim concerning the
Billy Crisco statenent, the Rule 3.850 trial court found that there
was no "false testinony" presented through Crisco. (TR782).
Jennings' claim sinply has no factual basis, as the trial court
found. Because that finding is supported by conpetent substanti al

evi dence, it should not be disturbed.

16
O course, as set out above, a nunber of the specifications of
i neffective assistance of counsel were addressed in this Court's
1991 opinion, and are not available to Jennings for relitigation.
See, Jennings v. State, 583 So.2d at 319-21.
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II. THE PENALTY PHASE JURY
INSTRUCTION CLAIM

On pages 73-89 of his brief, Jennings argues that the Rule
3.850 trial court erroneously denied relief on his clainms that the
jury instructions on the heinous, atrocious, or cruel and cold,
calculated, and preneditated aggravating circunstances were
unconstitutionally vague. The trial court found that any error as
to the jury instruction on the heinous, atrocious, or cruel
aggravator was harnl ess beyond a reasonable doubt because the
aggravat or was establ i shed under any definition of the aggravating
circunstance. (TR784). As to the cold, cal cul ated, and preneditated
aggravator, the court found that the claim concerning the jury
instruction was not preserved by tinely objection, but, even if it
had been, any error was harm ess under the facts. (TR785). Those
findings are supported by conpetent substantial evidence, and
shoul d be affirnmed in all respects. Moreover, this claimis outside
the scope of this Court's order remandi ng this case, and, further,
this Court decided the jury instruction clains adversely to
Jennings in his prior collateral attack proceeding when it found
them procedural |y barred. Jennings v. State, 583 So.2d at 322. He
is not entitledtorelitigate those clains, nor was the trial court
obligated to address them Jennings has already |ost on these
clainms, and that is a sufficient basis for the denial of relief.

To the extent that further discussion of the aggravators is

necessary, this Court's direct appeal decision is dispositive. In
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t hat proceeding, this Court held:

Appellant's fifth and sixth points are that, in
sent enci ng appel l ant to death, the trial court inproperly
appl i ed the aggravating ci rcunstances that the nurder was
"hei nous, atrocious, and cruel,"” and that the nurder was
"commtted in a cold, calculated, and preneditated
manner." W disagree with the appellant that under the
facts of this case and this Court's definition of
"hei nous, atrocious, and cruel,"” the trial court erredin
finding this aggravating circunstance. We agree that the
m ndset or nmental anguish of the victimis an inportant
factor in determ ni ng whet her t he aggravating
ci rcunst ance of heinous, atrocious, and cruel applies.
It is not, however, the sole controlling factor as
illustrated by our decisions in Proffitt v. State, 315
So.2d 461 (Fla. 1975), and Spenkellink v. State, 313
So.2d 666 (Fla. 1975), cert. denied, 428 U. S. 911, 96
S.C. 3227, 49 L.Ed.2d 1221 (1976). As inportant is the
totality of the circunstances of the incident and whet her
they reflect that this was a consciencel ess, pitiless,
and unnecessarily torturous crine that sets it apart from
the normof capital felonies. State v. Dixon, 283 So.2d
1 (Fla. 1973). W find that this case is simlar to
Buford v. State, 403 So.2d 943 (Fl a. 1981), cert. denied,
454 U.S. 1163, 102 S.Ct. 1037, 71 L.Ed.2d 319 (1982),
whi ch al so involved the nmurder and sexual assault of a
young girl who was ki dnapped from her hone during the
night. We do not find that our recent decision in Herzog
v. State, 439 So.2d 1372 (Fla. 1983), should apply.
Under the totality of the circunstances, and appl yi ng our
decisions to the facts in the instant case, we find that
the trial court properly applied the aggravating
ci rcunst ance of heinous, atrocious, and cruel.

We also find that the trial court properly applied the
aggravating circunstance that the nmurder was commtted in
a cold, cal cul ated, and preneditated manner. The evi dence
shows that appellant located his victim left, and then
returned a short tine later to enter the victims honme
t hrough her bedroom wi ndow and take her from her bed.
Hi s subsequent conduct in brutally fracturing her skul
and then drowni ng her in the manner previously described
establishes the heightened preneditation required for
finding this aggravating circunstance.

Jennings v. State, 453 So.2d 1109, 1115 (Fla. 1984). As this Court
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has previously found, both the heinous, atrocious, or cruel and the
cold, calculated, and preneditated! aggravating circunstances are
wel | established by the evidence. The Rule 3.850 trial court shoul d
be affirnmed in all respects.

To the extent that Jennings alleges that there is an "intent
el enent” to the heinous, atrocious, or cruel aggravator, that claim
is forecl osed by binding precedent. See, Guzman v. State, 721 So. 2d
1155 (Fla. 1998). To the extent that Jennings argues that his claim
concerning the cold, calculated, and preneditated aggravator was
properly preserved at the tinme of direct appeal, the Rule 3.850
trial court made alternative findings regarding that issue and
found that, even if the cold, calculated, and preneditated claim
was properly preserved, it was not a basis for relief because any
error was harml ess beyond a reasonabl e doubt. (TR785). That fi nding
is correct, and should be affirnmed in all respects. There is no
basis for relief.

III. THE JUROR INTERVIEW CLAIM

On pages 89-92 of his brief, Jennings argues that he is
entitled to sone unspecified relief based upon the Rule Regulating
the Florida Bar 4-3.5(d)(4) prohibition against post-trial juror

interviews. This claimis not a basis for relief for the foll ow ng

17

To the extent that the trial court commented on the "heightened
prenedi tation" conponent of the cold, cal culated, and preneditated
aggravator, this Court has already found that the requisite |evel
of preneditation exists. Jennings v. State, 453 So.2d at 1115.
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reasons.

The first reason that this claimis not a basis for relief is
because it is not within the scope of this Court's remand order,
and, consequently, is untinely. See page 11, above. This cl ai mwas
raised for the first time in the post-remand pl eadi ngs, even t hough
it has existed at least since the time of Jennings' trial, and
coul d have been rai sed on direct appeal, or in Jennings' prior Rule
3.850 nmotion. The facts establish that this claimcould have been
rai sed long ago, and is now tinme-barred under settled | aw. Zeigler
v. State, 654 So.2d 1162 (Fla. 1995).

In addition to being procedurally barred, this claim is
insufficiently pleaded. As the Rule 3.850 trial court found, there
is "no evidence of any juror msconduct."” (TR787). Despite the
hyperbol e of Jennings' brief, the true facts are that no factual
avernents suggest what justification there is for allow ng post-
trial juror interviews. In the absence of specific factual
avernments, instead of avernents that denonstrate nothing nore than
"di scovery", there is no basis for allowi ng such interviews. The
Rule 3.850 trial court properly denied relief on this claim

Moreover, in addition to the foregoing procedural defenses,
the juror interview claim lacks nerit as a matter of law. This
Court has repeatedly rejected this claimas a basis for relief, and
Jenni ngs has denonstrated no reason why this Court should change

settled Florida law. See, e.g., Devoney v. State, 717 So.2d 501
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(Fla. 1998); Baptist Hospital of Miami, Inc., v. Maler, 579 So.2d
97 (Fla. 1991). The trial court should be affirmed in all respects.
IV. THE "PUBLIC RECORDS" CLAIM

On pages 92-93 of his brief, Jennings argues that this Court
must review various "public records" that were the subject of a
Novenber 6, 1991 order by the Crcuit Court. A review of the order
identifying the docunents that were found to be exenpt from
di sclosure by the Grcuit Court establishes that the docunents at
issue are all material falling within the work-product exceptionto
the public records law. (Supp. R 371-2). There is no claimthat
the lower court inproperly applied the law in finding these
docunents exenpt fromdisclosure, nor is there any claimthat the
March 18, 1998, finding that "all public records requests have been
conplied with" is erroneous. (TR786). There is no basis for
relief.

V. THE METHOD OF EXECUTION CLAIM

On page 93 of his brief, Jennings argues that "Florida's
el ectric chair constitutes cruel and/or unusual punishnent as the
phot ographs of the Allen Lee Davis execution now establish".
Despite the histrionics of Jennings' brief, the facts are that this
Court decided this claim adversely to Jennings in Provenzano v.
Moore, 24 Fla. L. Wekly $S443 (Sept. 24, 1999). There is no basis
for relief because the law in this State is contrary to the

position taken by Jennings. Binding precedent dictates denial of
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relief, as the Rule 3.850 trial court found.!® That ruling is in
accord with settled I aw, and should be affirnmed in all respects.

CONCLUSION

Based upon the foregoing argunents and authorities, the State
respectfully submts that the denial of Rule 3.850 relief should be

affirmed in all respects.

Respectful ly submtted,

ROBERT A BUTTERWORTH
ATTORNEY GENERAL

KENNETH S. NUNNELLEY

ASSI STANT ATTORNEY GENERAL
Fl ori da Bar #0998818

444 Seabreeze Blvd. 5th FL
Dayt ona Beach, FL 32118
(904) 238-4990

18

This Court decided Jones v. State, 701 So.2d 76 (Fla. 1997), while
the Rule 3.850 notion was pending in the Crcuit Court. O course,
Jones was based on the events during the Medina execution, which
were fully developed in that litigation, and cannot be "new
evi dence" for purposes of this proceeding.
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CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the above has
been furnished by U S. Mail to Martin J. McC ain, 9701 Shore Road,
Apt. 1-D, Brooklyn, NY 11209, on this day of Decenber,

1999.

O Counsel
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