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INTRODUCTION

The Petitioner, OSCAR TRAYLOR, was the Appellant in the
district court of appeal, and the Defendant in the GCrcuit Court.
Respondent, the State of Florida, was the Appellee in the district
court of appeal, and the prosecutioninthe Circuit Court. In this
brief, the parties will be referred to as they appear before this
Court.

CERTI FI CATION OF TYPE SI ZE AND STYLE

Pursuant to the Court’s Adm nistrative Order regarding the
type size of briefs filed in the Supreme Court of Florida,
Respondent hereby certifies that the subject brief was typed in

font Courier New, 12 point.



STATEMENT OF THE CASE AND FACTS

In April of 1998, Petitioner was convicted of attenpted sexual
battery with a deadly weapon, attenpted first degree nurder and
trespass of an occupied dwelling with a dangerous weapon.
Petitioner’s challenge is directed at the first two charges. (R
). The information under which Petitioner was charged |isted the
offenses as follows: (1) attenpted sexual battery “and in the
process thereof [Traylor] used or threatened to use a DEADLY
VEAPON, to wit: a KNIFE or OIHER SHARP OBJECT”; (2) attenpted
murder in the first degree “froma preneditated design ... or while
engaged in the perpetration of, or in an attenpt to perpetrate a
BURGLARY and/ or a SEXUAL BATTERY ... and is such attenpt [Trayl or]
did stab [the victin] ... with a KNIFE or OI'HER SHARP OBJECT.”
Thus, both offenses as charged in the information specifically
i ndi cated that the offense was commtted with a deadly weapon, that
being a knife. Further, the jury verdict fornms specifically found
Petitioner guilty of the offenses “wth a deadly weapon.”.

Pursuant to section 775.087, Florida Statutes (1995), a fel ony
shal |l be reclassified as the next higher degree of felony when the
use (or threatened or attenpted use) of a firearm or weapon is
i nvol ved, unless the use of a firearm or weapon is an essentia

el ement of the felony. Accordingly, the trial court reclassified



Petitioner’s conviction of attenpted first degree, a first degree

felony, toalife felony and sentenced Petitioner tolife inprison-

ment .

On the attenpted sexual battery conviction, the trial court
properly listed the crine as a second degree felony wthout
reclassifying it. However, the trial court ultimtely enhanced

Petitioner’s sentence by inposing a thirty year sentence, as the
appropriate sentence for the second degree fel ony woul d have been
a term of inprisonnent not exceeding 15 years. Section
775.082(3)(c).

Petitioner filed a Rul e 3. 800 noti on chal | engi ng t he sent ences
on the grounds that the reclassification of these crinmes pursuant
to section 775.087, Florida Statutes (1995), was i nproper and that
the resul tant enhanced sentences i nposed were illegal, in that use
of a weapon was, under the facts of his case, an essential el enent
of the crinmes charged. The trial court denied Petitioner’s notion
to correct his sentences, and rul ed that since “the use of a weapon
is not an essential elenment for the offenses of attenpted first-
degree murder and [attenpted] sexual battery,” reclassification and
enhancenent were proper. Petitioner appealed the denial to the
Third District Court of Appeal, arguing that the reclassification

was i nproper, thus making the enhanced sentences illegal, because



use of a weapon was an essential elenent of the crines charged.
On January 14, 1998, the Third D strict Court of Appeal

entered an opinion in which it agreed with Petitioner as to the

attenpted sexual battery offense but not as to the attenpted first

degree nmurder. Traylor v. State, 23 Fla. L. Wekly D213 (Fla. 3d

DCA Jan. 14, 1998). Accordingly, the court affirmed Petitioner’s
conviction and sentence on the attenpted nurder conviction and
vacated Petitioner’s sentence on the attenpted sexual battery
conviction and ordered that the case be remanded for resentencing
on that conviction only. Petitioner filed a notion for rehearing
and clarification. |In requesting a rehearing, Petitioner alleged

that the appellate court erroneously relied on State v. Gay, 654

So.2d 552 (Fla. 1995). In an opinion filed April 2, 1998, the
Third District Court of Appeal denied Petitioner’s notion for
rehearing, but granted his notion for clarification. Accordingly,
the third district withdrew its previous opinion and entered a
corrected opinion, in which it again affirnmed the sentence i nposed
on the attenpted first degree nurder and vacated the sentence on
t he attenpted sexual battery conviction, and remanded for

resentencing on that count. Traylor v. State, 23 Fla. L. Wekly D

1017 (Fla. 3d DCA April 22, 1998).

Petitioner thereafter filed a notice of intent to i nvoke this



court’s discretionary jurisdiction, based on alleged conflict with

this Court’s opinion in Gonzalez v. State, 585 So.2d 932 (Fla.

1991) .



QUESTION PRESENTED

WHETHER THE DECISION OF THE LOAER COURT
EXPRESSLY AND DI RECTLY CONFLICTS WTH THI'S
COURT’S DECISION | N GONZALEZ V. STATE, 585
SO. 2D 932 (FLA. 1991)? (REPHRASED).




SUMMARY OF THE ARGUMENT
The | ower court’s deci sion does not conflict with this Court’s

opinion in Gonzalez v. State, 585 So.2d 932 (Fla. 1991). The

distinction lies in the fact that aggravated battery was the
underlying felony of the felony nmurder in Gonzal ez. Because use of
a weapon was an essential elenent of aggravated battery, the
charges in Gonzal ez could not be enhanced. Although Petitioner in
the instant case was convicted of aggravated battery, it was not
the underlying felony of his attenpted nurder conviction.

Instead, the Information in the instant case charged Peti -
tioner with attenpted first degree nmurder from preneditation or
while engaged in the perpetration or attenpt to perpetrate a
burglary and/or a sexual battery. This case in controlled by

Strickland v. State, 437 So.2d 150 (Fla. 1983), in which the Court

held that the statutory elenents of the offense, and not the
information charging the defendant, determ ne whether use of a
weapon is an essential elenment of the offense. In accordance with
this determ nation, use of a weapon is not an essential el enent of
prenedi t at ed nurder or fel ony nurder where the underlying felony is
burglary or sexual battery. Thus, Gonzalez is inapplicable to the

facts of the instant case.



ARGUMENT

THE DECISION OF THE LOWER COURT DOES NOT
EXPRESSLY AND DI RECTLY CONFLICT WTH THI'S
COURT'S DECISION IN GONZALEZ V. STATE, 585
SO. 2D 932 (FLA. 1991). (REPHRASED)

Petitioner contends that conflict exists between the |ower
court’s opinion in the instant case and this Court’s opinion in

&onzalez v. State, 585 So.2d 932 (Fla. 1991) where the court found

that defendant’s third degree felony nurder convictions with a
firearmcoul d not be enhanced for use of a firearm because use of
a firearm was an essential elenent of the felony of aggravated
battery wwth a firearm the underlying felony for which he was
convicted. The State maintains that no such conflict exists, as
the instant case is factually and legally distinguishable from

&onzalez. Instead, the instant case is controlled by Strickland v.

State, 437 So.2d 150 (Fla. 1983).

Florida Statutes section 782.04(1) conprises both preneditated
mur der , section 782.04(1)(a), and felony nurder, section
782.04(1)(a)2. As stated in the opinion bel ow

[njeither preneditated nurder nor felony
mur der (where the underlying felony was bur-

glary or sexual battery, as here) include use
of a weapon as an essential elenent.! See

1

I n addressing the application of this Court’s decisionin State v.
G ay, abolishing the crinme of attenpted felony, the |ower court
noted that when Petitioner was convicted of attenpted first degree

8



section 782.04(1)(a), Fla. Stat. (1995).
Attenpted first-degree murder (of either
variety) is a first degree felony if the crine
is charged as a capital felony, as here. See
section 777.04(1), Fla. Stat. (1995). Neither
attenpted preneditated nurder nor attenpted
felony nmurder include use of a weapon as an
essential elenent, so it matters not which
variety of attenpted nurder Traylor was con-
vi cted of.

Traylor v. State, 710 So.2d at 174 (Fla. 3d DCA 1998).

The instant case is distinguishable from Gonzalez v. State,

585 So0.2d 932 (Fla. 1991) as the underlying felony in the instant
case was burglary or sexual battery, as opposed to Gonzal ez, where
the underlying felony was aggravated battery with a firearm

In reliance on Gonzal ez, the | ower court found t he enhancenent
of Petitioner’s aggravated battery to be inperm ssible, because
i ke Gonzal ez, Petitioner’s aggravated battery was charged with a
weapon and Petitioner was found to have a weapon, thus the weapon
was an essential elenent of the crime, pursuant to section
784.045(1)(a)2. However, Petitioner fails to see the significance
of the fact that the aggravated battery count was not one of the

fel oni es which were charged as the underlying felonies upon which

murder in 1988, attenpted felony nmurder was a crine in this state.
Thus, as Gay is not retroactive, at the tinme Petitioner was
convicted and as charged in the information, he could have been
convicted of either attenpted first degree preneditated nurder or
attenpted first degree fel ony nurder.

9



the attenpted felony nurder was based. The charge of attenpted
murder in the first degree read: “froma preneditated design ... or

whil e engaged in the perpetration of, or in an attenpt to perpe-

trate a BURG.ARY and/or a SEXUAL BATTERY ... and in such attenpt
[Traylor] did stab [the victinm ... with a KNIFE or OTHER SHARP
OBJECT.” This distinction is crucial because even if Petitioner

were convicted of attenpted fel ony nurder, neither the burglary or
sexual battery, included use of a weapon as an essential elenent.

A felony may not be reclassified for use of a weapon pursuant
to section 775.087, Florida Statutes (1995)if use of a weapon is an
essential elenent of the felony charged. It has been established
by this Court that section 775.087(1)’'s reference to an "essenti al
element” refers to a required and necessary el enent of the crinme as
set forth by the particul ar substantive crimnal statute and not to
an “essential elenment” set forth in an information. State v.

Tinsl ey, 683 So.2d 1089 (Fla. 5th DCA 1996) citing to Strickland v.

State, 437 So.2d 150 (Fla.1983). In the instant case, the el enent
of use of the knife appears solely in the information. Attenpted
first degree nmurder can be attenpted in a variety of ways other
than by use of a knife or weapon. Section 782.04(1), Florida
Statutes (1995). Cearly, the statute does not require as an

essential elenent that a knife or any other weapon be used.

10



The fact that the proper reference in section 775.087(1) isto
t he substantive crimnal | awwhich defines the crinme in questionis

illustrated by this Court’s opinion in Strickland v. State, 437

So.2d 150 (Fla.1983). In Strickland, the Court held that a first

degree attenpted nurder charge was properly enhanced by section
775.087(1) to a life felony. The defendant had been charged by
information with attenpting to nurder a victimwith a shotgun. In
affirmng the enhancenent, the court said: "W find the use of a
firearmnot to be an essential elenent of the crinme of attenpted
first degree nmurder." 437 So.2d at 152.

This interpretation of section 775.087(1) was reaffirmed by

the Court in Mller v. State, 460 So.2d 373 (Fla.1984). Ml er had

been charged with second degree nurder by shooting a victimwith a
handgun. The jury returned a verdict of guilt for attenpted second
degree nmurder and the trial court enhanced the crinme froma second
degree felony to a first degree felony. The court upheld the
reclassification, although the issue argued in that appeal was
whet her recl assification was proper when a defendant is convicted
of a lesser included offense. However, inplicit in the court's

affirmance in Mller, is its holding in Strickland, that the

"essential element of the crinme" |anguage of section 775.087(1)

refers to the substantive crimnal |aw, and not the all egations of

11



the information or indictnent.

Thus, as the subject statute does not require as an essenti al
el enent that a knife or any other weapon be used, the trial court
properly reclassified Petitioner’s attenpted first degree nurder
convi ction.

CONCLUSION
As indicated by the foregoing facts, authorities and reason-

i ng, the lower court’s opinion does not expressly and directly

conflict with Gonzalez v. State, 585 So.2d 932 (Fla. 1991). Thus,
the Respondent respectfully requests the Court to approve the
decision entered by the Third District Court of Appeal and the

Petitioner’s life sentence should be affirned.

Respectful ly Subm tted,

ROBERT A. BUTTERWORTH
At torney Cener al

LI NDA S. KATZ

Assi stant Attorney General

Fl ori da Bar Nunber 0672378

O fice of the Attorney General
Department of Legal Affairs
RiverGate Plaza Suite 950
444 Brickell Ave.

Mam , Florida 33131

(305) 377-5441
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CERTIFICATE OF SERVICE
| HEREBY CERTI FY that a true and correct copy of the foregoing
Brief of Respondent On The Merits was mailed to Assistant Public
Def ender, ROBERT GODFREY, 1320 N.W 14th Street, Mam, Florida

33125, on this __ day of June, 1999.

LI NDA S. KATZ
Assi stant Attorney General
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